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it is referred to 


Brand from & 1 of the Houſe of. 


Commons. 


9 5 


Lune 2g” die 1 1660. 3 
1 | 


a, That the Executors of Sir Marthew 
Hale, late Lord Chief Juſtice of the court of 
King's Bench, be deſired to print the MSS. re- 
lating to the Crown-law ; and that a Committee 
be appointed to take care in printing thereof, and 


1 
% , * 


ir will. Jones, 5 Mr. Sbiners, 
Serj. Maynard, Mr. Geo. Pelbam, 
Sir, Fra. Wi . 928 Paul Foley. 
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Hiftoria Placitorum Coronæ. 


THB 129 "7 
H 1 S T O R . 


e F THE 


PLEAS or THE CROWN. 
By SIR MATTHEW HALE, 


LORD CHIEF JUSTICE OF THE COURT OF KING's BENCH. 


_ PUBLISHED FROM THE ORIGINAL MANUSCRIPTS 


By SOLLOM EMLYN, of Lixcorx's-Ixx, Eſq. 
A NEW EDITION: 


CAREFULLY REVISED AND CORRECTED; WITH ADDITIONAL 
NOTES AND REFERENCES TO MODERN CASES CONCERNING 
THE PLEAS OF THE CROWN. 

TOGETHER WITH 


AN ABRIDGEMENT OF THE STATUTES CONCERNING FELONIZS WHICH HAVE 
BEEN ENACTED SINCE THE FIRST PUBLICATION OF THIS WORK. | 


By GEORGE WILSON, SERILANT AT Law. 


y 04. L 


— — —— 


V 


INTZD FOR B. LYNCH, No. 6, 1 Sx:1xxzzx-Row, Au AT "7 eb 
JN THE Forn-Covnare. 


—_ 


973 
4. 


DE 
C21 1927 


ADVERTISEMENT. 


HE ſcarceneſs, and conſequent dearneſs of 

the Folio edition of the following valuable 
Work, the merit of which is ſo fully and ably 
pointed out in Mr. Emlyn's excellent Preface, ſug- 
geſted the idea of reprinting it. Concerning the 
preſent edition, in which convenience and cheap- 
neſs have been equally conſulted, it is neceſſary to 
obſerve, that though the ſize of the Book has ben 
reduced from Folio to Ofavo, chiefly with a view | 
to its being portable on the Circuits, yet the pages 
of this Octavo edition, and conſequently the refer. 
ences to them in other Law Books, will be found 
to correſpond exactly with thoſe of the Folio. 


The Additional Notes, and References to Modern = 
Caſes concerning the Pleas of the Crown, are 4 
placed in the Margin; and an 1 of | 
thoſe Statutes concerning Felonies, which have 
been enacted fince the former Edition, are placed 
after the Addenda in Notis, at the end of the ir 

volume, in order to prevent any derangement of 
the pages. | 


To. Pn pies Howouraslt | 
sir JOSEPH JEKYLL, Kat. 
MASTER of the ROLLS, 


And One of His Majeſty's Moſt Honourable Privy- 
N Council. 


SIR, 


S it is to you that the public are indebted for 
A reſcuing this valuable work from the obſcu- 
rity wherein it had long lain, the preparing of 
which for the preſs you were pleaſed to commit to 
my care, I thought it became me to inſcribe your 
name on that, to which you are ſo juſtly intitled: 
nor know I any to whom it could with greater pro- 
priety be addreſſed, than to one who bears ſo near 
a reſemblance to the author in thoſe great and 
qualities for which he was ſo deſervedly eſteemed. 

An unblemiſhed integrity and upright conduct 
in every character of life, whether as a private per- 
ſon, a ſenator, or a judge; a generous frankneſs and 
open ſincerity in converſation; an unalterable ad- -. 
herence in all ſtations to the principles of civil and 
religious liberty, accompanied with a ſerious regard 
to true piety and virtue; a firm attachment to our 
conſtitution in times of the greateſt difficulty and 
danger; a diſintereſted zeal for the welfare of 

| mankind, 


* 


HE DEDI1CAT-LON. 


mankind, manifeſted by unwearied labours for the 
public good, uninfluenced by the ſpirit of a party 
or any ſiniſter motive, are excellencies which no 
leſs eminently diſtinguiſh you than they did the au- 


thor of this treatiſe ; and as they procured him ſuch 


a laſting veneration and eſteem, ſo while the ſame 
cauſes are productive of the ſame effects, they will 
in like manner tranſmit your memory to after-times 
with honour and renown. | 

To enlarge upon this ſubje&, how agreeable ſo- 
ever to others, would, I know, be offenſive to you, 


who are more regardful of the approbation of your 
own mind, than any outward applauſes, and while 


you are intent upon really being. and doing good, 
are no leſs ſtudious to avoid all oſtentatious ſhews 


of it. I ſhall therefore only add, that Lam, | 


'SIR, 
With great reſpe&, 
; Your Honour's 
' Moſt obedient ; 
Humble ſervant, 
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To the Rio HT HOoNMOU RATE 


sir JOSEPH JEKYLL, Ent. 


And One of His Majeſty's Moſt Honourable Privy- 


Council. 


8 IR, ; ett 
S it is to you that the public are indebted for 

reſcuing this valuable work from the obſcu- 
rity wherein it had long. lain, the preparing of 
which for the preſs you were pleaſeq to, commit to 
my care, I thought it became me to inſcribe your 


name on that, to which you are ſo juſtly intitled: 
nor know I any to whom it could with greater pro- 


priety be addreſſed, than to one who bears ſo near 
reſemblance to the author in thoſe great and good 
qualities for which he was ſo deſervedly eſteemed. 
An unblemiſhed integrity and upright conduct 
n every character of life, whether as a private per- 
on, a ſenator, or a judge; a generous frankneſs and 
dpen ſincerity in converfationg an unalterable ad- 


erence in all ſtations to the principles of civil and 


eligious liberty, accompanied with a ſerious regard 
o true piety and virtue; a firm attachment to our 
onſtitution in times of the greateſt difficulty and 
langer; a diſintereſted zeal for the welfare of 

4 : mankind, 
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mankind, manifeſted by unwearied labours for the 
public good, uninfluenced by the ſpirit of a party 
or any ſiniſter motive, are excellencies which no 
leſs eminently diſtinguiſh you than they did the au- 
thor of this treatiſe ; and as they procured him ſuch 
a laſting veneration and eſteem, ſo while the ſame 
cauſes are productive of the ſame effects, they will 
in like manner tranſmit your memory to after-times 
with honour and renown. : 

To enlarge upon this ſubject, how agreeable ſo- 
ever to others, would, I know, be offenſive to you, 
who are more regardful of the approbation of your 
_ own: mind, than any outward applauſes, and while 

you are intent upon really being and doing good, 
are no leſs ſtudious to avoid all oſtentatious ſhews 
of it. I ſhall therefore only add, that Iam, 


SIR, 
With great reſpect, 
| | Your Honour's 
; : Moſt obedient | 
S Hiumble ſervant, 
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HE following treatiſe being the genuine off. . 

ſpring of that eee and worthy judge 
Sir Matthew Hale (a), ſtands in need of no other 
recommendation, than what that great and good 
name will always carry along with it. 

Whoever is in the leaſt acquainted with the ex- 
tenſive learning, the ſolid judgment, the indefa- 
tigable labours, and above all the unſhaken inte- 
grity of the author, cannot but highly eſteem what- 
ever comes from ſo valuable an hand. 

Being brought up to the profeſſion. of the law, 
he ſoon grew eminent in it, diſcharging his duty 
therein with great courage and faithfu neſs ; and 
tho he lived in critical times, when diſputes ran fo 
high between king and parliament, as at laſt broke 
out into a civil war, yet he engaged in no party, 
but carried himſelf with ſuch moderation and 
evenneſs of temper, as made him loved and courted 
by all. | * 

It was this great and univerſal eſteem he was then 
in, that made Cromwe! fo deſirous to have him for 


one of his judges ; which offer he would willingly 


have declined. Being preſt by Cromwel to give his 
reaſon, he at laſt plainly told him, that he was not 


(a) He was born at Alderley, in Lord Chief Baron of the Court of 
Gloucefterſhire, Nov, 1, 1609. Exchequer, Nov. 7, 1660. 
Was entered at Magdalen-Hall, And at laſt Lord Chief Juſtice of 
in Oxford, in the 17th year of his the court of King's-Bench, May 18, 
age, 1671. ö 


; Admitted of Lincoln's-Inn, Nov. Which place he reſigned Feb. 20, 
» 1629. 1675-6, 4 
Made a judge of the court of And died the Chriffmas following, 
mon Pleas 1653. Dec. 25, 1676. 


1 * ſatisfied 
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ſatisfied with the lawfulneſs of his authority, and 
therefore ſcrupled the accepting any commiſſion 
under it; to which Cromwel replied, that ſince he 
had got the poſſeſſion of the government, he was re- 
ſolved to keep it, and would not be argued out of 
it; that however it was his deſire to rule accord. 
ing to the laws of the land, for which purpoſe he 
had pitched upon him as a perſon proper to be em- 
ployed in the adminiſtration of juſtice; yet if they 
would not permit him to govern by red gowns, he 
was reſolved to govern by red coats. 

Upon this conſideration, as alſo of the neceſſity 
there at all times is, that juſtice and property ſhould 
be preſerved, he was prevailed with to accept of a 
judge's place in the court of common-pleas, wherein 
* behaved with great impartiality, conſtantly avoid- 
ing the being concerned in any ſtate- affairs; and 
tho for the firſt two or three circuits he fat indiffe- 
rently on the plea - ſide, or the crown - ſide, yet af. 
terwards he abſolutely refuſed to fit on the crown- 
fide, thinking it the ſafer courſe in fo dubious a caſe. 

But notwithſtanding his diſlike to CromwePs go- 
vernment, yet this did not drive him, as it did 
- ſome others, into the extremes of the contrary par- 
ty; for upon the reſtoration, of which he was no 
inconſiderable promoter, he was not for making a 
furrender of all, and receiving the king without any 
reſtrictions; on the contrary, he thought this an 
opportunity not to be loſt for limiting the preroga- 
tive, and cutting off fome uſeleſs branches, that 
ſerved only as inſtruments of oppreſſion ; for which 
purpoſe he moved, as biſhop Burnet relates (6), 
„That a committee might be appointed to look 
into the propoſitions that had been made, and 

* the conceſſions that had been offered by the late 

* king, and from thence to digeſt ſuch propoſi- 
(6) Burnet's hiſt, of his own times, Vel. I. p. 88. 5 

5 tions, 
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« tions, as they ſhould think fit to be ſent over to 

6 the king.” | | | 
This motion was ſeconded, and tho through ge- 

neral Monk's means it failed of ſucceſs, yet it ſhew- 

ed our author's tender regard for the liberties of the 


ſubje&, and that he was far from being of a mind 
with thoſe, who looked on every branch of the pre- 


rogative as jure divino and indefeaſible. 

Bur notwithſtanding this attempt, which ſhewed 
he was not cut out for ſuch compliances, as uſually 
render a man acceptable to a court,' yet ſuch was 
his unblemiſhed character, that it was thought an 
honour to his majeſty's government to advance him 
firſt to the ſtation of Lord Chief Baron, and after- 


wards to that of Lord Chief Juſtice of the king's 
bench; nor indeed could ſo great a truſt be lodged 


in better hands. = 
When he was firſt promoted, the Lord Chancel- 


ion, told him, among other things, © That if the 
king could have found out an honeſter or fitter man 
for that employment, he had not advanced him 
to it, and that he had therefore preferred him, be- 
© cauſe he knew none that deſerved ſo well (c).“ 
He behaved in each of theſe places- with ſuch 
ncorrupt integrity, ſuch impartial juſtice, ſuch di- 
igence, candor, and affability, as juſtly drew the 
hief practice after him, whitherſoever he went; he 


onſtantly ſhunned not only the being corrupt, but 


very thing which had any appearance, or might af- 
ord the leaſt ſuſpicion of it ; he was ſincerely bent 
n diſcovering the truth and merits of a cauſe, and 
ould therefore bear with the meaneſt counſel, ſup- 

ly the defects of the pleader, and never take it 
miſs, when ſumming up the evidence, to be re- 
ainded of any circumſtance he had omitted; for 

(c) Burnet's life of Hale, Edit. 1682. p. 53. 
43 being 


or Clarendon, upon delivering to him his commiſ- 


ö 
| 
[ 
| 
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being in a high degree poſſeſſed of that qualification 
ſo peculiarly neceflary to a judge, I mean patience, 
(without which the moſt excellent talents may be- 

come inſignificant), no conſiderations of his own 
convenience could prevail with him to hurry over a 
cauſe, or diſpatch it without a thorough examina- 
tion ; for which reaſon he made it a rule, eſpecially 
upon the circuits, to be ſhort and ſparing at meals, 
that he might not either by a full ſtomach unfit 
* himſelf for the due diſcharge of his office, or by a 
profuſe waſte of time, be obliged to put off, or pre- 
cipitate the buſineſs that came before him. 

He was a great lamenter of the diviſions and ani- 
moſities which raged ſo fiercely at that time among 
us, eſpecially about the ſmaller matters of external 
ceremonies, which he feared might in the end ſub- 
vert the fundamentals of all religion : and tho he 
thought the principles of the non-conformiſts too 
narrow and ſtrait- laced, yet he could by no means ap- 
prove the penal laws which were then made againſt 
them ; he knew many of them to be ſober, peace- 
able men, who were well affected to the govern- 
ment, and had ſhewn as much diſlike as any to the 
late uſurpation, and therefore he thought they de- 
ſerved a better treatment; beſides, he —_— on it 
as an infringement on the rights of conſcience, 
which ought always to be held ſacred and invio- 
lable, and therefore uſed to ſay, that the only way 
to heal our breaches was @ new act of uniformity ; for 
which purpoſe he concurred with Lord Keeper 
Bridgman and Biſhop Wilkins, in ſetting on foot a 
ſcheme for the comprehenſion of the more mode- 
rate diſſenters, and an indulgence towards others, 
and drew the ſame up into the form of a bill, al. 
tho by a vote of the houſe of commons it was pre- 
vented from being laid before the parliament. 


Tho 
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on Tho by this means he was hindered from obtain- 
de, ing a repeal of thoſe laws, yet could he never be 
de- brought to give any countenance to the execution of 
wn them. I have heard it credibly related, that once 
ra when he was upon the circuit, there happened to 
na- be a grand jury, who thought to make a merit of 
lly WW preſenting a worthy peaceable non-conformiſt, that 
als, lived in their neighbourhood ; upon this occaſion 
nfit our judge could not avoid reprimanding them for 
ya) their ill-placed zeal, which vented itſelf this way, 
re- WF while no notice was taken of the prophaneneſs, 
drunkenneſs, and other immoralities, which abound- 
mi- ¶ ed daily amongſt them; in ſhort, he told them, that 
ong if they were reſolved to perſiſt, he would remove 


rnal Wl the affair to Y/e/tmin/ter-Hall, and if he could not 
ub- then prevail to have a ſtop put to it, he would re- 
he Bl ſign his place; for he had told the king, when he 
too firſt accepted it, that if any thing was preſſed upon 
ap- him, which was againſt his judgment, he would 
uinſt quit his poſt. | 


He always retained a ſerious impreſſion of 'reli- 
gion, and in particular was a punctual obſeryer of 


the any vow or engagement he had laid himſelf under. 
de- Having in his younger days on a particular occaſion 
In it made a vow never to drink an health again, he could 


never be prevailed on upon any conſideration to diſ- 


wio-W penſe with it, altho drinking healths was then 
way grown to be the faſhionable loyalty of the times. 

; for And thus in every character of life he was a pat- 
eperiW tern well worthy of imitation: in ſhort, he was 
oot 2 2 public bleſſing to the age he lived in, and not to 
ode that only, but by his bright and amiable example 
hers, to ſucceeding generations; for as a pattern of virtue 
|, al- and goodncla will always be a ſilent, tho ſharp re- 
pre ·¶ proof to thoſe who deviate from it, ſo to noble and 


qu minds it will not fail of being a mighty 
pur and incentive to the imitation of it, and by 
| that 


vi 


Ew at 2 57 ws 


that means leave a real and laſting, tho ſecret, in- 


fluence, behind it. 25 
As he juſtly merited the eſteem of all, ſo in par- 
ticular he has well deſerved of the profeſſion of the 
law, to which he was ſo ſhining an ornament; he 
contributed more dy his example to the removal of 
the vulgar prejudices againſt them, than any argu- 
ment whatever could do. 8 
The great Archbiſhop Uſher had entertained ſome 
prejudices of that kind, but by converſation with 
our author and the learned Selden, he was convinced 
of his miſtake ; our author declaring, © That by 
* his acquaintance with them, he believed there 
« were as many honeſt men among the lawyers 
e proportionably, as among any profeſſion of men 
% in England.” # | 
Never was the old monkiſh maxim, Bonus . . 
riſta malus Chriſta, more thoroughly confuted, than 
by his example. He demonſtrated by a hving argu- 
ment, how practicable it was to be both an able 
wager and a good chriſtian ; indeed he ſaw nothing 
in the one that was any way incompatible with the 
other, nor did he think, that an unaffected piety 
ſat with an ill grace on any, be his ſtation never ſo 
high, or his learning never ſo great; for tho he di- 
ligently applied himſelf to the buſineſs of his pro- 
feſſion, yet would he never ſuffer it ſo to engroſs 
his time as to leave no room for matters of a more 
ſerious concernment, as may appear from the many 
—_ he has wrote on moral and religious ſub- 
jeQs. | | 
For this reaſon, when he found the decays of 
nature gaining ground upon him, he could nolonger 
be prevailed with to ſuſpend the reſolution he had 
taken to reſign his place; that after the example of 
that great emperor Charles V. he might have an in- 
| terſtice 
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terſtice between the buſineſs of life and the hour of 


death (d). | | | 

No wonder then that one ſo great, ſo good, ſhould 
be loved and eſteemed while living, ſhould be re- 
vered and admired when dead; no wonder the king 
ſhould be loth to part with him, who bad been 
ſuch a credit to his government; tho had he held 
his place ſome few years longer, ſuch a ſcene of af- 
fairs did then open, as in all likelihood would have 
greatly diſtreſſed him how to behave, as well as the 
court how to get rid of one, who could not have 
been removed without great reproach, nor continu- 
ed without great obſtruction to the violent meaſures 
that were then purſued. 

But it is time to ſtop, for I mean not to write 
the hiſtory of his life ; this would require a volume 
of itſelf, and is long ago performed by an able hand 
(e); I ſhall therefore only ſubjoin his character, as 
drawn by that learned prelate, and other eminent 
cotemporaries, by which it will appear, that fu- 


ture times cannot outgo his own in the veneration 


and eſteem they bore him. | 

The Biſhop expreſſes it in ſhort thus: That 
«© he was one of the greateſt patterns this age has 
“ afforded, whether in his private deportment as a 
« chriſtian, or in his public employments, either 
at the bar or on the bench (Ff);*”” having given it 
more at large (g) in the words of a noble perſon, 
whom he ſtyles one of the greateſt men of the pro- 


feſſion of the law y): He would never be brought 


* to diſcourſe of public matters in private conver- 

* ſation; but in queſtions of Jaw, when any young 

lawyer put a caſe to him, he was very commu- 
(4) Inter vitæ negotia & mortis (f) p- 218. 

diem oportere ſpatium intercedere. 2) P. 172. | 

Strada de bello Belgico, Vol, I. ſub (5) Suppoſed to be the then earl 

anno 1555. | of Nottingham. 
(e Bp. Burnet, | 


6 nicative, . 
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nicative, eſpecially while he was at the bar : but 
when he came to the bench, he grew more re- 
ſerved, and would never ſuffer his opinion in any 
caſe to be known, till he was obliged to declare 


it judicially ; and he concealed his opinion in 


great caſes ſo carefully, that the reſt of the judges 
in the ſame court could never perceive it : his 
reaſon was, becauſe every judge ought to give ſen- 
tence according ta his own perſuaſion and conſcience, 
and not to be ſwayed by any reſpect or deference to 
another man's opinion: and by this means it hap- 

ned ſometimes, that when all the barons of 
the Exchequer had delivered their opinions, and 
agreed in their reaſons and arguments, yet he 
coming to ſpeak laſt, and differing in judgment 
from them, hath expreſſed himſelf with ſo much 
weight and ſolidity, that the barons have imme- 
diately retracted their votes, and concurred with 
him. He hath fat as a judge in all the courts of 


law, and in two of them as chief; but till 


wherever he ſat, all buſineſs of conſequence fol- 
lowed him, and no man was content to fit down 
by the judgment of any court, till the caſe was 
brought before him, to ſee whether he were of 
the = mind; and his opinion being once 
known, men did readily acquieſce in it; and it 
was very rarely ſeen, that any man attempted to 
bring it about again; and he that did ſo, did it 
upon great diſadvantages, and was always looked 
upon as a very contentious perſon; ſo that what 
Cicero ſays of Brutus, did very often happen to 
him, Ftiam quos contra ftatuit, æquos placatoſ- 
que dimiſit. 


Nor did men reverence his judgment and opi- 


cc 
cc 


cc 


nion in courts of law only; but his authority 
was as great in courts of equity, and the ſame re- 
ipect and ſubmiſſion was paid him there too; and 

this 
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« this appeared not only in his own court of equity 
& in the Exchequer-chamber, but in the Chancery 
c too, for thither he was often called to adviſe and 
&« aſſiſt the lord chancellor, or lord keeper for the 
<« time being; and if the cauſe were of difficult ex- 
« amination, or intricated and entangled with va- 
e riety of ſettlements, no man ever ſhewed a more 
« clear and diſcerning judgment: if it were of great 
e value, and great perſons intereſted in it, no man 
« ſhewed greater courage and integrity in laying 
<« aſide all reſpe& of perſons. When he came to 
“ deliver his opinion, he always put his diſcourſe 


into ſuch a method, that one part of it gave light 


<« to the other, and where the proceedings of Chan- 
“ cery might prove inconvenient to the ſubject, he 
c“ never ſpared to obſerve and reprove them: And 
« from his obſervations and diſcourſes, the Chan- 
ce cery hath taken occaſion to eſtabliſh many of thoſe 
&« rules by which it governs itſelf at this day. 
He did look upon equity as a part of the com- 
“ mon law, and one of the grounds of it; and 
therefore, as near as he could, he did always re- 
« duce it to certain rules and principles, that men 
“might ſtudy it as a ſcience, and not think the ad- 
% miniſtration of it had any thing arbitrary in it. 
“ 'Thus eminent was this man in every ſtation, and 
into what courſe ſoever he was called, he quick- 
6 . made it appear, that he deſerved the chief ſeat 
there. ö | 
« As great a lawyer as he was, he would never 
« ſuffer the ſtrictneſs of law to prevail againſt con- 
e ſcience; as great a chancellor as he was, he would 
“ make uſe of all the niceties and ſubtilties in law, 
« when it tended to ſupport right and equity. But 
„nothing was more admirable in him, than his 
„ patience : he did not affect the reputation of 
« quickneſs and diſpatch, by a haſty and captious 
* hearing of the counſel: he would bear with the 
| | „ meaneſt, 
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meaneſt, and gave every man his full ſcope, think” 
ing it much better to loſe time than patience ; in 
ſumming up of an evidence to a jury, he would 
always require the bar to interrupt him if he did 
miſtake, and to put him in mind of it, if he did 
forget the leaſt circumſtance : ſome judges have 
been diſturbed at this as a rudeneſs, which heal- 
ways looked upon as a ſervice and reſpect doneto 
him. 
« His whole life was nothing elfe but a continual 
courſe of labour and induſtry ; and when he could 
borrow any time from the public ſervice, it was 
wholly employed either in philoſophical or divine 
meditations: and even that was a public ſervice 
too, as it has proved; for they have occaſioned 
his writing of ſuch treatiſes as are become the 
choiceſt entertainment of wiſe and good men, 
and the world hath reaſon to wiſh that more of 
them were printed. He that conſiders the active 
part of his life, and with what unwearied diligence 
and application of mind he diſpatched all mens 
buſineſs which came under his care, will wonder 
how. he could find any time for contemplation : 
he that conſiders again the various ſtudies he paſt 
thro, and the many collections and obſervations 
he hath made, may as juſtly wonder how he 
could find any time for action: but no man can 
wonder at the exemplary piety and innocence of 
ſuch a life ſo ſpent as his was, wherein as he 
was careful to avoid every idle word, ſo it was 
manifeſt he never ſpent an idle day. They who 
came far ſhort of this great man, will be apt 
enough to think that this is a panegyric, which 
indeed is a hiſtory, and but a little part of that 
hiſtory which was with great truth to be related 
of him, Men who deſpair of attaining ſuch 
perfection, are not willing to believe that any 
man elſe did ever arrive at ſuch a height. a 
6c E 
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4 He was the greateſt lawyer of the age, and 
might have had what practice he pleaſed ; buttho 


he did moſt conſcientiouſly affect the labours of 


his profeſſion, yet at the ſame time he deſpiſed 
the gain of it; andof thoſe profits which he would 
allow himſelf to receive, he always ſet apart a 
tenth penny for the poor, which he ever diſpen- 
ſed with that ſecrecy, that they who were re- 
lieved, ſeldom or never knew their benefactor. 
He took more pains to avoid the honours and pre- 
ferments of the gown, than others do to compaſs 
them. His modeſty was beyond all example; 
for where ſome men who never attained to half 
his knowledge, have been puffed up with a high 
conceit of themſelves, and have affected all oc- 
caſions of 1 their own eſteem by deprecia- 
ting other men, he on the contrary was the moſt 

obliging man that ever practiſed. If a young 
gentleman happened to be retained to argue a 
point in law, where he was on the contrary ſide, 
he would very often mend the objections when 
he came to repeat them, and always commend 


the gentleman, if there were room for it; and 


one good word of his was of more advantage to 
a young man, than all the favour of the court 


© could be.“ 


Upon the promotion of lord chief juſtice Rain/- 


ford, who ſucceeded him in that office, the then 
lord chancellor expreſt himſelf thus: (i) The 
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vacancy of the ſeat of the chief juſtice of this 
court, and that by a way and means ſo unuſual, 
as the reſignation of him, that lately held it, and 
this too proceeding from ſo deplorable a cauſe as 
the infirmity of that body, which began to forſake 
the ableſt mind that ever preſided here, hath filled 
the kingdom with lamentations, and given the 


king many and penſive thoughts how to ſupply 
that vacancy again.” And then addrefling himſelf 


(i) Burnet, p. 213, 217. 
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to his ſucceſſor: © The very labours of the place, 

and that weight and fatigue of buſineſs, which 
* attends it, are no ſmall diſcouragements; for 
* what ſhoulders may not juſtly fear that burden, 
« which made him ſtoop, that went before you? 
* Yet I confeſs you have a greater diſcouragement 
& than the mere burden of your place, and that is 
the unimitable example 1 your predeceſſor. One- 
rtoſiem eft ſuccedere bono principi was the ſaying of 
« him in the panegyric, and you will find it ſo too, 
cc that are to ſucceed ſuch a chief juſtice, of ſo in- 
« defatigable an induſtry, ſo invincible a patience, 
c ſo exemplary an integrity, and ſo magnanimous 
« a contempt of worldly things, without which 
& no man can be truly great; and to all this a man 
c“ that was ſo abſolute a maſter of the ſcience of the 
cc law, and even of the moſt abſtruſe and hidden 
<« parts of it, that one may truly ſay of his know- 
<« ledge of the law, what St. Au/tin ſaid of St. Hie- 
« rom's knowledge in divinity, 2yod Hieronymus 
te neſcivit, nullus mortalium unquam ſcivit. And 
“ therefore the king would not ſuffer himſelf to 
« part with ſo great a man, till he had placed upon 
« him all the marks of bounty and eſteem, which 
ce his retired and weak condition was capable of.” 

To this the new chief juſtice, ſpeaking of his 
predeceſſor, anſwered in the following words. 

6 — A perſon in whom his eminent virtues 
<« and deep learning have long managed a conteſt for 
« the ſuperiority, which is not decided to this day, 
& nor will it ever be determined, I ſuppoſe, which 
“ ſhall get the upper hand: A perſon that has ſat in 
« this court many years, of whoſe actions there [ 
&« have been an eye and ear witneſs; that by the 
“ greatneſs of his learning always charmed his au- 
% ditors to reverence and attention: A perſon of 
« whom 1 think I may boldly ſay, that as former 
„times cannot ſhew any ſuperior to him, ſo I am 

| | * confident 
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confident ſucceeding and future time will never 
ſhew any equal. Theſe conſiderations, heighten- 
% ed by what I have heard from your lordſhip con- 
& cerning him, made me anxious and doubtful, 
« and put me to a ſtand how I ſhould ſucceed fo 
&« able, ſo good, and ſo great a man. It doth very 
e much trouble me, that I, who, in compariſon of 
« him, am but like a candle lighted in the ſun- 
& ſhine, or like a glow-worm at mid-day, ſhould 
& ſucceed ſo great a perſon, that is and will be fo 
* eminently 8 to all poſterity; and I muſt 
& ever wear this motto in my breaſt to comfort me, 


3 and in my actions to excuſe me, 

18 5 ; | 2p 

h "w Sequitur, quamvis non paſſibus æquis. a 
in Mr. Baxter, with whom our author was very in- 


le timate towards the latter part of his life, deſcribes 
en him in theſe words (), Sir Matthew Hale, that 
W- « unwearied ſtudent, that prudent man, that ſolid 
e- 3 that famous lawyer, that pillar and 
us WW < baſis of juſtice, who would not have done an un- 
ad Wl © juſt act for any worldly price or motive, the or- 
to Wl nament of his majeſty's 8 and honour 
on of England, the higheſt faculty of the ſoul of 
ich © Weſtmin/ter-Hall, and pattern to all the reverend 

« and honourable judges ; that godly ſerious prac- 
« tical chriſtian, the lover of goodneſs and all good 
« men, a lamenter of the clergies ſelfiſhneſs and 


ues « unfaithfulneſs and diſcord, and of the ſad divi- 
for « ſions following hereupon ; an earneſt deſirer of 
ay, Wl © their reformation, concord, and the. church's 
ich WI © peace, and of a reformed act of uniformity, as the 
t in WI beſt and neceſſary means thereto ; that great con- 
re 1 i © temner of the riches, pomp and vanity of the 


« world; that pattern of honeſt plainneſs and hu- 
« mility, who while he fled from the honour that 
« purſued him, was yet lord chief juſtice of the 
(k) Baxter's notes on lord Hale's life, p. 43. 
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&« king's- bench, after being long lord chief baron ofthe 
* Exchequer ; living and dying, entring on, uſing, 
« and voluntarily ſurrendering his place of judica- 
ce ture with the moſt univerſal love, honour and 
« praiſe, that ever did Engliſh ſubject in this age, 
or any that juſt hiſtory doth acquaint us with, & 
« &c. Sc.“ 

Thus far for the author. 

As to the work itſelf, if any of our author's per- 
formances might challenge the precedence of the 
reſt, this ſeems to have the juſteſt claim to it, as be- 
ing a favourite work, which. he often reviewed, and 
was at vaſt pains and charge in furniſhing himſelf 
with proper materials for. 

His compaſlionate concern for the lives and liber- 
ties of mankind on the one hand, and for preſerving 
the public peace and tranquility on the other, had 
poſſeſſed him with an opinion of the high impor- 
tance, that the pleas. of the crown, cfpecally thak 
relating to capital offences, ſhould be reduced to 
certain rules, and thoſe rules clearly and plainly un- 
derſtood, that fo there might be as little room left 
as poſſible either for erring in, or perverting of 
judgment. 

It was this led him to make the crown law his 
principal ſtudy, to whieh he applied himſelf with 
great aſſiduity; for as biſhop Burnet ſpeaking of this 
treatiſe informs us (J, „It was by much ſearch 
and long obſervation he compoſed that great work 
concerning it.” The fame. author acquaints us 
(, that he had begun his collections relating here- 
to in the reign of King Charles J. © But after the 
* king was murdered he laid them by; and that 
e they might not fall into ill hands, he hid them 
behind the wainſcotting of his ſtudy, for he 
<« faid, there was no more occaſion to uſe them, till the 


(1) þ. 90. (m) p. 39+ « hing 
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cg king ſhould be again reſtored. to his right ; and ſo 
„upon his majeſty's reſtoration he took them out, 
a- and went on in his deſign to perfect that great 
d work.” oo | ITE 
5 Hence it appears highly probable, that he in- 
. ended this work for the public, altho the buſineſs 
of his ſtation did not afford him leiſure to publiſh it 
luring his life; however, about four years after his 
T- Neath, the houſe of Commons took ſingular notice of 
ic t, and thought it a work of ſuch conſequenee, as 
©- Who paſs a vote (u), deſiring his executors to print it; 
1d nd appointed a committee to take care thereof: but 
f hat parliament being ſoon after diſſolved (o), this de- 
ign dropt. | | | 
Some years ſince there was publiſhed a treatiſe, 
ntitled, Pleas of the Crown by Sir Matthew Hale ; 
put this was only a plank of this work, containing little 
nore than the heads or diviſions thereof, concern- 
ng which the editor in his preface expreſſes him- 
If thus, He [our author] hath written a large 
work upon this ſubje&, intitled, An Hi/tory of the 
Pleas of the Crown, wherein he ſhews what the 
law anciently was in theſe matters, what altera- 
tions have from time to time been made in it, 


ub and what it is at this day. He wrote it on purpoſe 

* to be printed, finiſhed it, had it all tranſcribed for 
ry the pref in his life-time, and had reviſed part of 

T it after it was tranſcribed.” | 


It is therefore to be hoped, the publication here- 
f will not be thought any way to interfere with the 
irection of his vil, That none of his MSS ſhould be 
rinted after his death, except ſuch as he ſhould give 
rder for during his life, his intention for printing it 
eing ſo apparent, as may well amount to an order 
Dr ſo doing. x 

Beſides, as biſhop Burnet obſerves (p), this prohi- 
(n) Nov. 29, 1680. (e) Fan. 18, 1680. (þ) 5. 185. 
Vor. I. a. | bitory 
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bitory clauſe in the will ſeems in ſome meaſure to 
be revoked by his codicil, wherein he orders, That 
if any book of hit writing ſhould be printed, then 
swhat ſhould be given as à conſideration for the copy 
ſhould be divided, &c. a kind of implication, that he 
had left the printing thereof to the diſcretion of his 
executors. 

The above-mentioned writer further obſerves (), 
that his unwillingneſs to have any of his worksprinted 
after his death, proceeded from an apprehenfion, leſt 
they ſhould undergo any expurgations or interpolati- | 
ons in the licenſing them; for this, he ſaid, might in 
matters of law prove tobe of ſuch miſchie vous conſequence, 
that he was reſolved none of his writings ſhould be at the 
mercy of the licenſers. 

But as there is no ſuch thing required by the laws 
now in being, that reaſon is at.an end, and the 
reader may be aſſured, that the edition here offered 
to the public is printed' faithfully from the author's 
original manuſcript. | 

This manuſcript conſiſts of one thick folio volume, 
all in our author's own hand-writing, from whence 
it was tranſcribed in his life-time, and the tranſ- 
cript has ſince been bound up in ſeven ſmall volumes 
in folio. SINE FUSS 

It has been by him reviſed as far as Chap. 27. in 
the firſt part, viz. about the middle of the third 
volume, as appears from many interlineations and 
additions in his own hand; the corrections in the 
remaining part are in another (very modern) hand, 
and in ſome places not very agreeable to the ſcope 
of the argument. 

This tranſcript, therefore, ſo far as reviſed andcor- 
reed by our author (and no farther,) may be deem. 
ed the original finiſhed and perfected; but ſince even 
in this part there are in ſomè places leaves taken out, 


(7) #- 186. 
And 
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and others inſerted in their room in a different hand; 
at unauthenticated by our author, and ſometimes quite 
en diſturbing the coherence and connexion of the diſ- 
oy WW courſe, it was not thought warrantable to conſider 


he ſuch interpolations as a part of this treatiſe; for as 


iis WI it cannot be doubted but great regard will be always 
paid to the performance of ſo eſteemed an author, 
it is a piece of juſtice due both to the author and the 
ed public, that nothing ſhould be herein inſerted, but 
eſt what is undeniably his, and carries evident marks 
ti. of being by him intended as a part of this work. 
in The title hereof was named by our author him- 
ce, ſelf Hiftoria Placitorum Coronæ, for he intended, as 
he appears from the Proemium, to have taken in the 
whole body of the crown-law, as well in relation 
wil to matters civil, as matters criminal; for which 
he Wl purpoſe he once deſigned to have added two more 
red books upon this ſubject, the one concerning offenſes 
not capital, the other touching franchiſes and liber- 
ties; but to the great detriment of the public, nei- 
ne, ther of theſe appears ever to have been compoſed by 
him; ſo that, as it now ſtands, it treats only of of- 
fenſes capital, which is indeed the moſt important 
branch of the crown-law, being what moſt nearly 
affects the life and liberty of the ſubje& ; beſides, in 
i treating hereof, he has unavoidably explained many 
r 3 matters equally applicable to offenſes not 
capital. 


the offenſes, viz. the ſeveral kinds of treaſon, he- 
reſy and felony ; the ſecond of theſe, hereſy; being 
an offenſe of a ſpiritual nature, of which it was not 
our author's purpoſe to treat, was at firſt wholly 
omitted by him; but afterwards conſidering, as [I 
ſuppoſe, that by its being circumſcribed e of 
parliament, viz. 1 Eliz. it became an offenſe of 
b 2 temporal 


the The fiſt part of this work relates to the nature of 


wii 


ing againſt offenders; wherein are conſidered the ju- 


- manuſcript, which being written in a very obſcure 


two to preſerve the ſenſe; but have been particular- 
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teniporal cognizance, he thought proper to inſert a 
chapter upon that head. as 

The ſecond part relates to the manner of proceed- 


riſdiction of the ſeveral courts ; the manner of ap- 
prehending, committing, bailing, and arraigning 
offenders; their ſeveral pleas, bringing them to tri- 
al, judgment, and execution. 
Having thus given ſome general account of the 
author and the work, it will be proper, in the next 
place, to acquaint the reader with the part I havehad 
in this edition, which has been to ſuperviſe the 
printing thereof, that it be agreeable to our author's 


hand, might, by one wholly unacquainted with the 
law, have been frequently miſtaken. | 

To make this work the more authentic, the ſeve- 
ral references herein made to the records have been 
compared with the originals at the reſpective offices 
in the Tower and Weſtmin/ter. 

I have alſo carefully examined the ſeveral quota- 
tions from the year-books, reports, &c. many of 
which being quoted without folio or page, or elſe 
miſ-quoted, have with no ſmall trouble been ſup- 
plied and rectified; for our author, not having always 
had leiſure to conſult the books themſelves, has 
frequently copied from the miſ-printed quotations 
inthe margin of lord Coke's third volume of his 
Inſtitutes. | 

As it cannot be expected, but inthe writing ſo large 
a manuſcript, ſome words muſt, currente calamo, 
have been omitted or wrong written, I have in ſome 
few places taken the liberty to add or alter a word or 


ly careful to diſtinguiſh ſuch addition or alteration 
within crotchets, that I might not impoſe my judg- 
/ | ment 
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ment on the reader, but leave him to judge forhim- 
ſelf, whether the drift of our author's reaſoning do 
not require it. | 
I have likewiſe ſubjoined a few notes, containing 
ſome obſervations from the records ; as alſo remark- 
ing, where the law hath been ſince explained by 
later reſolutions, or altered by ſubſequent aQts of 
parliament; but as theſe acts are ſometimes very 
long, conſiſting of many clauſes, the reader is de- 
fired to uſe the ſame caution here, which is recom- 
mended by our author (7) with regard to thoſe re- 
cited in the work itſelf, viz. © that he rely not 
barely upon the abſtracts thereof here given, but 
4 peruſe the ſtatutes themſelves in the books at 
&« large.” | 
I am ſenſible many flips and omiſſions muſt needs 

have happened in the ſuperviſing ſo large a work of 
ſo critical a nature, but hope that will plead m 
excuſe, at leaſt to thoſe, who conſider the wide aif. 
ference between peruſing it in a fair print and in a 
difficult manuſcript. 


(r) Part I. p. 261. 
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The METHOD of the Work intended: 


AVING an intention to make a full collection of 
the Pleas of the Crown, I ſhall divide thoſe pleas 
to two general tracts.” | 

The fi, concerning pleas of the crown in matters 
iminats. 

The ſecond, concerning pleas of the crown in ma 

il; — 4 concerning Franchiſes and liberties. 
The former will be the ſubject of the firſt and ſecond 
doks, the latter of the third book. 

Firſt, therefore, I ſhall begin with the ſeveral kinds of 
ymes, that make up the ſubject matter of my firſt and 
ond book. 

Crimes that are puniſhable by the laws of England, are 
r their matter of two kinds, 

I. Eccleſiaſtical. 

2. Temporal. 


The former of theſe, namely, ſuch crimes as I call Ec- 

laſtical, are of eccleſiaſtical cognizance ; and tho all 

ternal juriſdiction, as well eccleſiaſtical as * hs 
eriv 
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derived from the crown of England, and all criminal pro- 

_ ceedings in the eccleſiaſtical courts are in ſome kind Pla. 

cita Coronæ, ſuits for the king, and ſuch as he may pardon 
or diſcharge, as being his own ſuits, yet theſe I ſhall not 
meddle with at this time. 

The ſecond ſort, viz. Temporal crimes, which are offenſa 
againſt the laws of this realm, whether the common lay 
or acts of parliament, are divided into two general rank; 
or diſtributions in reſpe& of the puniſhments that are by 
law appointed for them, or in reſpe& of their nature 0 

degree; and thus they may be divided into capital 

offenſes, or offenſes only criminal; or rather, and more 
properly, into | Foo eg 

Felonies and 

' Miſdemeanors, 

/* becauſe there is no capital offenſe but hath in it the crime 
ol felony; and yet there be ſome felonies, that are not in 
tteir nature capital, whereof hereafter. 
Crimen capitale, or felony, in this acceptation is of two 
kinds, namely, | et 

That which is complicated; and hath a greater offenſe 
Joined with it, namely Treaſon, and 

That which is ſimply Felony. 

Touching the: former of theſe, namely Treaſon, it is 
that capital offenſe, which is committed- againſt ſome 
ſpecial civil obligation of ſubjection and faith more than 
is found in other capital offenſes, and therefore it hath 

the denomination of proditio, and the offenſe is laid to be 
done proditorie. . © | 392209 en 

This offenſe of Treaſon is of two kinds, e 1 
That which is againſt the highelt civil obligation, 
namely, againſt the king, his crown and dignity, which 
is called High- trraſon. | 

Or againit ſome other, to whom a_ civil obligation oi 
faith is made or implied, which is called Petit-treaſon. 
The offenſes of high-treafon are of two kinds, vz, 

Such as were treaſons by the common law, or, 

Such as were made ſo by ſpecial ads of parliament. 


i 
j 
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7 The offenſes of ſimple felony are likewiſe of the ſame 

r Jon diſtribution, namely, IG, | 

7 Such as were felonies at common law, and. Sy 
12 Such as are by 2 of parliament put into the degree, 


pr under the puniſhment of felony. E 
And the fame diſtribution is to be made touching mi- 


law 
lemeanors, namely they are, | 
* Such as are ſo by the common law, or, : 
iq x Such as are ſpecially made puniſhable as miſdemeanors 
nit i”) atts of parliament. | 
P This is the general order and diſtribution of the firſt 


and ſecond book of this tractate, namely, concerning the 
matters of the Pleas of the Crown in criminals ; or thoſe 
crimes, which come under the cognizance of the laws of 
this kingdom, wherein the proſecution is pro rege, or in 
is name or right, as the common vindex of public inju- 
ries or crimes. | 
The particular enumeration of theſe ſeveral offenſes is 
much of the buſineſs of thoſe charges, that are given to the 
p EY by the juſtices in their ſeveral ſeſſions ; and they 
ere for the moſt part heretofore contained in certain ar- 
icles or heads of inquiry delivered out in writing to the 
ſeveral inqueſts, and were often ſtiled Capitula Placitorum 
oronæ; ſuch were thoſe of R. 1. mentioned by Hoveden 
b. 744» 783. which were delivered to the inquiſitors in 
every wappentach or hundred, and to the juſtices itinerant 
o make inquiry upon, and by them to the grand inqueſts ; 


tb. III. de corond, cap. 1. and printed in the old Magna 
hbarta for the juſtices in eyre to make inquiry upon, 
hich I ſhall not here repeat at large, but ſhall take them 
p as I ſhall have occaſion to uſe them. 

The order which I ſhall obſerve in theſe Pleas of the 
rown will be this: 
In the firſt book I will conſider of capital offenſes, 
Treaſon and Felonies; which book will be divided into 


two parts ; 
1. The 


and ſuch were thoſe Articuli itineris declared by Bracton, 
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T H HE PROEMIUM, &c. 


1. The enumerations of the kinds of treaſons and felo- 
wh as well by common law, as by acts of par- 


liament. 


2. The whole method of proceedings in or upon them. 
IT. The ſecond book will treat of matters criminal, that 


are not capital ; and, 


III. The third book will be touching franchiſes and 


liberties (*). 


(*) That which is here offered to 


the public, is only the firſt of theſe 
books, conſiſting of two parts; the 


other two books having, as I have 
been credibly informed, never been 
compoſed by our author, 
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Nr, 4 
Concerning Capital Puni ſp ments. 


NEIN to treat concerning capital offenſes, it will gie 4. 
D not be amiſs to premiſe ſomething touching capital Com. ch. i. 
puniſhments. 3 11 * cuſt nſt ed bye of 
Laws, that are uc uſtom, or inſtituted by tie | 
he legiſlative authority for the good of civil ſocieties, — 
ould be of little effect, unleſs t 4 bad alſo their ſanc- ment: 
ions, impoſing penalties upon the offenders of thoſe laws. | 
Theſe penalties are various according to the ſeveral na- 

res of the offenſes, -or the detriment, that comes thereby 

o civil ſocieties; ſome are only pecuniary; ſome corpo- 

al, but not capital, ſuch as impriſonment, ſtigmatizing, 
aniſhment, ſervitude, and the like; others are capital, 
Itimum ſupplicium, or death; and that death ſometimes 
ccompanied with greater, ſometimes with leſs degrees of 
yerity, | | 

80 that, altho offenſes againſt the good of human ſociety 

many of them prohibited by the laws of God and na- 

re, yet the puniſhments of all ſuch offenſes are not 
etermined by the law of nature to this or that particular 

ind, but are for the moſt part, if not altogether, left 

; 1 laws and conſtitutions of ſeveral kingdoms 

bu + 8 | 


vol. I. 8 | And 
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| And therefore, altho. moſt certainly the penalties in- 
N ſtituted by God himſelf among his antient 2 * upon 

1 the breach of their laws were with the higheſt wiſdom fit- 

| ted to that ſtate, and all laws and inſtituted. puniſhments 

| N ſhould come up as near to that pattern, as may be; yet 
as tothe degrees and kinds of puniſhments of offenſes in 
3 foro civili vel judiciario they are not obliging to all other 
"4 kingdoms or ſtates, but all ſtates, as well chriſtian: as 
11 heathen, have varied from them. N 

And therefore it will not be amiſs to inſtance in the va- 
rious kinds of puniſhments inflicted by the ſeveral laws 
of ſeveral countries, eſpecially in thoſe two offenſes of Ho- 
micide and: theft, which are the moſt common and obvious 

[ offenſes in all countries. 

By the antienteſt divine law, that we read, the puniſh- 
ment of homicide was with death. Gen. ix. 6. Whoſoe ver 
ſheds man's blood, by man ſhall his blood be ſhed (a). 

And the judicial law given by Moſes was purſuant to it, 
with ſome temperaments and explanations, Exod. XX1, 12, 
13, 14. He, that ſmiteth a man, ſo that he die, ſhall ſure- 

ly be put to death. And if a man lie not in wait, but God 

5 4 4. him into his hand; then I will appoint thee a place, 

5 whither he ſhall flee. But if a man come preſumptuouſly 

"I upon his neighbour to ſlay bim withguile ; thou ſhalt take 

158 him away from mine altar, that he may die. And v. 18, 

19. And if men ſtrive together, and one ſmite another with 

"0 a ſtone, or with his fiſt, and he die not, but keepeth his 

% bed ; if he riſe again, and walk abroad upon his ſtaff, then 

ſhall he that ſmote him, be quit ; only he ſhall pay for the 
loſs of his time, and for his cure. 

© And what this delivery by God gf a man into his 

neighbour's hand 1s, is beſt expounded Deut. xix. 4, 5, 

6, 11, 12. Whoſo killeth his neighbour ignorantly, 

whom he hated not in time paſt, As where a man cleaveth 

\ | wood, and the ax flieth from the helve, and killeth a 

man, he ſhall fly to the city of refuge (b), leſt the #- 

"Bs | venger 


(a) This law being to Noah, (b) Concerning theſe cities 
from whom all men are deriy- of refuge, ſee Exod. xxi. 13. 
ed, is not peculiar to the Ifra-= Numb. XXV. Deut. iv. 41. 
elites ; but, as our author ob- & ſeq. Joſh. xx. xxi. Selden: 
ſerves below, is binding on all de jure naturali, &c. Lib, IV. 
mankind. cap. 2. ä 
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enger (c) of blood purſue, and ſlay him while his heart is 
ot ; whereas he was not worthy of death, in that he hated 
lim not in time paſt : But if any man hate his neighbour, 


| 
iN 
ö 
3 : 


"ts WW lic, in wait for bim, and riſe up againſt him, and ſmite 
„ in mortally, that he die, and he fleeth to one of thoſe 
"9k ities, the elders of his city ſhall ſend and fetch him thence, 


nd deliver him into the hand of the avenger of blood, e 


LE at be taay die (8) i 
Acain: Exod. xxii. 2. If a thief be found breaking up, 
Va- g : . waa + ng up, 
bis! nd be ſmitten, that he die, there ſhall no blood be ſhed 
%. him: if the fun be riſen upon him, there ſhall blood 
3 e ſhed for him; for he ſhould make full reſſitution; it 
e have nothing, then he ſhall be ſold for his theft. 
"th. Upon theſe judicial laws, theſe things are obſervable ; 
5 . That by theſe laws the killing of a man by malice fore- 
| ought, or upon a ſudden falling out, were bath under 
2 e ſame puniſhment of death (e). 2. That the killing of 
125 | | 2 1 | A 
ure- (e) Who this avenger of blood he had not kept him in, ſo that he 
Jod s, is no where ex * ſaid, it is had killed s man or « woman, the 
* nerally ſuppoſed 1 e was the owner was to be put to death, he 
e, xt heir to the perſon lain. See being look'd on as the author of the 
uſly den: de jur. nat. Lib. IV. cap. murder, who would not prevent it, 
take & de ſucceflionibus in bona de- when he had warning, and might 
8 ncti: but the truth is, the He- have done it; however, this being Y 
18, w words Goel ha dam, here #® caſe of groſs negligence; rather 
vith der'd the avenger of blood than wilful malice, he was per- 4 
| his duld be render'd the next of mitted to redeem his life by paying 5 
h dod, for Goel properly ſignifies the ranfom, which was laid upon 
then of the ſame kindred; it is ſo hitm. Exod, xxi. 29, 30: the price 
the dder'd Ruth ii. 20. and iii. 9,12, Of a ſervant was thirty ſhekels of 
{| is uſually expreſſed in the Sep- ſilver. Ibid, v. 32. and that of s 
hi giat by ay which de- freeman was generally double, viz. 
nis es one . kin, * ; fixty ſhekels. Maimon, More Ne- 
» 65 d) If there was no avenger of vochim, Pars III. cap. 40. 
ly dd, or if he would not or could *' This was alſo felony by the com- 
, Kill the layer, the flayer was mon law of England, tor by ſuch 
yeth tally puniſhed by à Judicial ſufferance the owner ſeem'd tohave 
th 2 ence; and no ranſom or re- à2 will to kill. Stamf. F. C. +19, 
be Ye pence was admitted. Numb. Fitz. Cor. 311. | 
v. 31. Selden: de jur. nat. (e) The law was general, That 
nger IV. cap. 1. in fine; even tho whoever ſmiteth à man, ſo that he 
perſon lain ſhould before his die, ſhall ſurely be put to death, 
880 th defire that the flayer ſhould Exced. xxi. 12. There were indeed 
orgiven. Maimonides More ſome excepiions from this general 
13. yochim, Pars III. cap. 41. forall law, but, ſetting aſide the caſe of 
41. ntary homicide was inexpia- an houſe-breaker in the night, they 
den: as appears from Numb. xv. 27. all related to caſual involuntary 
IV. |. and the caſe of David in the homicides; there ig not one excep- 
g er of Uriah, Pſal. Ii. 16. There tion of a voluntary deſig ned killing, 


one cale indeed of capital ho- , whether ſudden or premeditated, 
de, wherein a ranſom was al- (whatever interpretations might 
G, Viz. If an ox were wont be afterwards made by the Jewiſh 
ſh with his horn, and it had Rabbi's, who made the command- 
tellified to his owner, aad ments of Cod of none effect ev of 
their 
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£ 2 man by ;misfortune was not liable to the puniſſtnent «i 
death, by the ſentence of the judge; but yet the avenge 
of blood might kill him, before got to the city of fe. 
fuge (f). 3. The killing of a thief in the night was no 
liable to puniſhment of death; but if it were in the day: 
time, it was puniſhable. with death. 4. Tho there is no 
expreſs law touching killing a man in his own defenſe (g 
yet it ſeems the cuſtom of the Fews, and the interpretat 
on of the Fewwiſb doors, excuſed that faQt from the p 
niſhment of death (h). 5. That the uſual manner of the 
execution of the ſentence of death was ſtoning, and ſome 
times ſtrangulation (i). 5 
Now I will conſider ſome of the laws of other nation 
in reference to homicide ;, wherein tho there is a great ani 
logy in many things between the laws of the * and 
the laws of other countries; ſo that a man may reaſonath 
collect, that theſe judicial laws of the Jews were take 
up by other nations, as the grand exemplar of their jud 
cial laws; yet in ſome things they departed from them i 
the particular conſtitutions and cuſtoms of other countrie 
Among tbe leges Attice collected by Mr, Petit, Lib. Vil 
lit. 1. theſe were many of the laws concerning homicide. 
alto | Senat 


Wy - their traditions, Mat. xv. 6.) ſo III. cap. 40. and Ainfworth 
1 that there is nothing in the Jewiſh Numbers xxxv. 26. | 

MN law to countenance the diſtinQtion (g) This was caſe ſo plis 

. made by the laws of Eagland be- juſtifiable by the law of nate 

4 tween murder and manſlaughter; that it needed no poſitive ler 

a diſtinction, which ſerves toſhew, however, the permiſſion to kil 

that tho the laws of England be thief, who ſhould be found bre: 

much ſeverer than the other ia the ing up in the night, ſeems to bet 

caſe of theft, yet they are mach — allowance of Killing 

milder in the caſe of homicide. one's own defence; for the rei 

(f) Unleſs he fled to the altar, of that law is manifeſtly foun 

which was alſo look'd on as a place on the principle of ſelf - preſerm 

; of refuge, it being probable from en, Nam adverſus periculum 1 

Exod. xxi. 13, 14. that the altar turalis ratio permittic ſe defence 

was the place of refuge before the Digeſt. Lib. 9. Tit. 2. I. 4. 

cities of refuge were appointed. b) When done in defence of 

See Selden ; de jur. nat. Lib. IV, or chaſtity ; becauſe, When 

cap. 2. If he did eſcape to the city they are irreparable, See Selin 

of refuge, he was obliged to remain de jur. natur. Lib. IV. cup 

there till the death of the high Maimon. More Nevochim, 

£2 p:ieſt, for the avenger of blood III. cap. 40. | 

3 might kill him, wherever he found li) . the exec 

him out of the borders of the city. was by burning ; as in the cit 

Numb. xxxv. 26.32. Selden ; ubi a prieſt's daughter, who had 

ſupra & de Synedriis, Lib. Il. cap. ed the whore, Levit. XII. 
7. But after the death of the high Sometimes by decollation, 

22 he was 3 to go where was the uſual way for mi 

would; for the reaſon hereof ſee Selden : de Synedriis, Lib, Il. 

' Maimonides More Nevochim, Pars 13- De jur. natur. Lib, IV. © 
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Senatus Areopagiticus jus dicito de cæde, aut vulnere, 
non caſu, ſed voluntate inflicto; de incendio item, & ma- 
lo veneno hominis necandi cauſa dato. rnd 
Theſmothetæ in homicidas animadvertunto, 
Si quis hominem ſciens morti duit, capital eſto, 
Qui alium caſu fortuito necaſſit, in annum deportator, 
Jonec aliquem e cognatis occiſi placarit; revertitor vero 
peractis ſacris, & luſtrationibus. #215 | 
Si quis imprudens in certaminibus alium necaſſit, aut 
Inſidiantem aut ignotum in prælio, aut in uxore, vel 
matre, vel ſorore, vel filia, vel concubina, vel ea, quam 
in ſuis liberis habet, deprehenſum, cædis ergo ne exylato.. 
Si quis alium injuſte vim inferentem incontinenti necaſ- 
Wit, jure cæſus eilo. EN At ON Aa 
Si quis homicidam foro, urbis territori, publicis certa- 
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4 minibus & ſacris Amphictyonicis abſtinentem occiderit, 
take aut mortis cauſam prebuerit, perinde ac ſi Athenienſem 
r jus vem necaſſit, capital eſto, & Ephetæ jus dicunto. 80 
em bat by this law a man conſcious to himſelf of homicide 
nd ight, before he was apprehended, undertake a volunta- 
5. V exile, and during ſuch an exile. was privileged from 
cid he penalty of homicide (). | 


Homicidas mor te multanto in patria occiſi terra, & ab- 
lucunto, ut lege cautum eſt; in eos ne ſ@viunto, neve be- 
uniam (1) exigunto. 3 | 
Before judgment the kindred of the party lain that 
ated the manſlayer might compound. the offenſe, 
and releaſe the offender, but after judgment once given, 


Senat 


vorth 


ſo plait 
F natun 
ye lu. 


to M eeither the * nor proſecutor could remit it (m). | 
des Cædis ne poſtulator unguam is qui homicidam exulanten 
cilling| redeuntem quo non licet, in jus ad magiſtratum rapuerit 
the reve detulerit. | 6 : 


. 5 3 N | A 
ulum 4 | / : 
defende (k) This was the caſe of which recompence was term” 
4 a T heoclymenus. in Homer e or wan, Homer. Iliad. 


then | dyſſ. v. v. 224, 270. v. 2. 1. v 7628. . v. 498. ä 
„„ | (m) That this was the 
7, cap. ) The Greek word avevey meaning of the foregoing law, 
ere render'd pecuniam, pro- ſee Petit in leges Atticas, Lib, 
erly ſignifies a ranſom, Hom, VII. tit. 1. . 5 See ao 


he c lad, a. v. 13, 20, 23, 95. the oration ofthenes 
had p r by the antient law of againſt Ariſtocrates, wherein 
reece the puniſhment of ho- moſt of the Athenian laws re- 
2 cide was redeemable by the lating to homicide arg ex. 


yment of a ſum of money plained, 


IV, ca the relations of the flain, 
6 
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HISTORIA PLACITORUM CORONE. 


And eodem libro tit. 5, ſi nox furtum faxit, f im aliquis 
occiſit, jure cæſus eſto, according to the Moſaical law, 
and from thence tranſcribed j into the Attic laws, and from 
thence by the Decemviri into the Roman laws of the 
twelve tables in totidem verbis. 

Among the Romans the laws concerning homicide dif. 
fered in ſome things both from the Jews and Greeks, a 
appears Digeſt. Lib. XL. VIII. tit. 8. Ad legem Cornel. 


am de. ſicariis & veneficiis. 


Qui hominem occiderit punitor non hahita differenti 
cujus conditionis hominem (n) interemit. 
G homines occjdendi furtive faciendi cauſa cum tel, 
ambulaverit (o), qui hominem non occidit ſed vulneravi 
ut occidat, ut homicida damnandus, nam fi gladium ftrinx. 
' erit & cum eo percuſſerit, indubitate occidendi animo ad. 
miſit, ſed fi clavi aut cuccuma in rixa, quamvis ferro, per. 
cuſſerit, tamen non occidendi animo, lenienda pœna eju 
qui in rixa caſu magis, quam voluntate, homicidium ad- 


miſit (p). 


But if it were merely by misfortune, it was not puniſh. 


ed (q). 


Qui ſtuprum ſibi vel ſuis per vim inferentem occidit, d. 
mittendus eſt (r), ſed is, qui uxorem in adulterio depre 
henſam occidit, humiliore loco poſitus in exilium perpe. 
tuum dandus, in aliqua dignitate poſitus ad tempus rele 


gandus (1). 


Furem noQurnum qui occiderit, impune feret, ſi pal. 
cere ei ſine periculo ſuo non potuit (t); which law, tho 
like to that of the Jews and Greeks, the Roman lawyer 
have conſtrued (u), that it is lawful to kill furem noCtur- 


(n.) 1.1.4. 2 

(0) l. 1. pr. & Cod. eod, tit. Lib. 
IX. Wa I. 7. 
4 1. C. 3. | 

(a) . + > If a man, 
who was cutting a tree, ' ſhould 
without calling out throw down a 
great branch of it upon one who 
was paſſing by, and kill him, he 
was to be acquitted, that is to ſay, 
he was not to be proceeded againſt 
criminally by the lex Cornelia de 
ſicariis; for ſo is the expreſſion in 
I. 7. ad hujus legis coercitionem 
non pertinet : but ſtill he was liable 
by the lex Aquila to make a pecu- 
niary ſatisfaftion for the damage. 
Inſtit. Lib. IV. tit. 3. §. 5. And 
* that law mentions only the caſe 


de jur. bel. ac pac, Lib. II. cap. 


nun 


of killing a ſla ve, yet there la) 
utilis actio in the caſe of killiog 
freeman. See Noodt ad Leg. Aqui 


cap. 2. 
(r) J. 1. f. 4 
wes < 5. 
(t) 1. 


(u) This was not a meer c 
ſtruction of the Roman lawye 
but iz expreſsly provided by the li 
of the twelve tables, as appe1 
from | geſt Lib. IX. tit. 6. ad 0 
Aquil. I. 4. §. 1. Cic. pro Milos 
Cap. 3. at Gell. Lib. XI. Cap. | 
Macrob. ſaturnal. Lib, I. cap. 
The reaſon of this diſtinction 
tween a night+ thief, ſee in Gr 


\. 12, 
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uin, um recedentem & fugientem cum rebus, licet ſe non de- 
aw, fendat telo, ſed non diurnum, niſi ſe defendat telo. 
om 


The puniſhment of homicide, unleſs it were merely ca- 
ual, among the Romans was deportatio in inſulas & om- 
nium bonorum ademptio, ſed ſolent hodie capite puniri, 


dif. ¶ N i6 honeſtiore loco poſiti fuerint, ut pœnam legis ſuſtine- 
, 7 ant; humiliores enim ſolent beſtiis ſubjici (x); altiores 
neli- | 


ero deportantur in inſulas (y). _ 

Some temperaments they added in other caſes of homi- 
ide, as baniſhment for five years (2), deportation, &c, 
but regularly the puniſhment of homicide, unleſs in caſe 
pf ſimple misfortune (a), or defenſe of life, (b), was death, 
iz, beſtiis ſubjiciantur, | 
Among the Saxons (c) the puniſhment of homicide was 


0 al-W + always, nor for the moſt part capital; for it might be F 
per. deemed by a recompenſe which went under the name of 8 
 EJus era and Weregild (d), which was a rate ſet down upon f 
n ad. | 1 the c 


\x.] Dig. Lib. XLVIII. tit. 19. 2 man worth 2008. was 30s. of a 
le penis, J. 28. f. 15. | man worth 6cos. was 80s, of a man 
[y] Dig. ad. leg. Cornel. de worth 1200s. was 1208. Leg. Inz, 


it, dr canis, I. 16. I. 70. This rule admitted of ſome 
lepre- 2] l. 4.4. 1. | exceptions, I. 34. I. 74. 

zerpe- a] Cod. eod. tit. I. 1. By he laws of Alfred, the bare 
** dJ Cod. eod. tit. J. 2. & 3. attempt on the king's life was pu- 


c] It ſeems to have been the niſhed with death, unleſs the of- 
neral practice of moſt of the not- fender redeemed it by the payment 


1 pat. hern nations to commute the pu- of the king's weregild; the ſame 
h iſhment of the moſt heinous crimes law was in caſe a fla ve attempted 
„ (OS: pecuniary mult. Lindenbrogii the life of his 101d, unleſs he re- 


wyer * Leg. Antiq. Lib. IV. cap. deemed it by paying his lord's we- 

6. Tacitus ſpeaking of the antient regild. Leg. Alfred |. 4. the were- 
ermans lays, it was cuſtomary gilds were of the ſame value, 28 
mong them to puniſh homicide under Ina.' Leg. Alfred. l. 9. J. 26. 
ith a certain number of ſheep and By the league between Alfred | 
zen, out of which the relations of and Guthcun, |. 2. the value of a 
im that was ſla in received latis= common perſon was 2008. the ſame ; 
tion. Tac, de mor. Germ. cap. by the league between Edward and 
1. From hence probably our Sax- Guthrum in fine. ; 
n anceſtors brought the cuſtom By the laws of Athelſtan, whoe - 
ito Britain. ver ſhould attempt his lord's life, 
[d]! This Weregild or capitis was tobe put to death; and there 


2 


ha 


R = $2 r * 


cer ſtimatio, according to the laws of is no mention made of any ranſom. 
lawye thelbe;t, was uſually 100s. Leg. Leg. Athelſtan, I. 4. but at tte end | | 
y the ls thelbert. |. 21. tho in ſome parti- of his laws, and of the Judicia _ 
" appet ular caſes it was more, I. f. 6. 22. Civitatis Lundoniz, there is a par- A 
6. ad le the ſlayer eſcaped, the relations ticular account of the weregilds of 3 
> Milont ere lo pay half the ordinary We- all orders and degrees, from the * 
cap. | gild, l. 23. king to the peaſant ; for which ſee 1 
, cap. By the laws of Ina the Weregild Wilkias's Leg. Anglo-Sax, p. 64. ; 
Gion as different according to the rank p. 71. | ; 
in Cn d degree of the perſon killed, of By 


* 
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the head of perſons and ſeveral ranks; and if any of them 
were kill'd, the offender was to make good that rate, of 
Weregild or capitis eſtimatio, to the kindred of the party 
ſlain; or, as ſome think, part to the king, part to the 
lord of the fee, and part to the relations of the party ſlain; 
which if he could not do, he was to ſuffer death (e). Vide 
Spelm. in Gloſſ. ad verba Wera & Weregild. 

This cuſtom continued long, even to the time of Hen. 
I. here in England, as appears by the laws in libro rubri, 
ſe. 11. (f) but ſhortly after grew obſolete, as being too 
much contradictory to the divine law (g). Vide Covarr. 
Tomo 2. Lib. II. cap. 9. ſed. 2. 

But altho the cuſtom of Weregild is abrogated here in 
England, and by the laws of this kingdom the puniſhment 

| of 


By the laws of Ethelred, I.s. 
the weregild of a common perſan 
was increaſed to 25 pounds, By l. 
8. Gul. Conq. apud Wilkins, p. 
221. it was twenty pounds. 

By the laws of Conte, whoever 
' ſhould lie in wait for the life of the 
king, or of his lord, was to ſuffer 
death, and forfeit all he had. Le- 
ges Cnuti, I. 54. Whoever com- 


mitted a public notorious murder, 


was likewiſe to ſuffer death with- 
out redemption ; for in l. 61. Czdes 
publica & qomini ou arereck- 
oned amongſt the ſcelera inexpiabi- 
lia; but it ſhould ſeem that com- 
mon homicide was redeemable ; 
for in 1, 6. it is ſaid, Homicidz in- 
clinent, vel emendeut, vel ſcienter 
in peccatis mot ĩantur. i 
ſe] The weregild was uſually 
divided into three parts; the firſt, 
which was called Frith bote, was 
paid to the king for the loſs of his 
ſubjeQt , the lord had another for 
the Joſs of his man, which was call- 
ed Man-bote; and the kin of the 
flain for their loſs had the third 
part, which was called Mag-bote. 
See Spelm. liſe of Alfred, Book II. 
F. 11. lo the caſe of killing the 
King, beſides the weregild, which 
was to be paid to the King's relati- 
ons, thete was alſo another pay- 
ment called cynebot or cynegild, to 
be made to the publick for the loſs 
of their king. 
[H] And 12. ſee Wilkins's leges 
Anglo Sax. p. 244. But it appears 
from the fame laws, 1.71. ibid, p. 


267. that « malicious murder, by 
poiſon or the like, was fact um mor- 
tiferum nulio modo redimendum; 
The genuineneſs of theſe laws i: 
joſtly queſtioned, for that they not 
only are in the nature of commen- 
taries rather than laws; but alk 
ia I. 5. Gregory's decretals are ci- 
ted, which were not compiled till 
fifteen years after the death of Hen: 
ry I, however, they are allow'd to 
be very antient, and to contain the 
uſages of the Anglo-Saxons. See 
Hicke ſii Diſſert. Epiſt. p. 96. 
ſg] It cannot but ſeem ſtrange 

to us st this time of day, that the 
wilful murder of any one, much 
more of the king, ſhould be puniſh- 
ed only with « pecuniary mulct: 1 
ſolve this difficulty, Mr. Rapin ſup- 
poſes that this commutation ww 
allow'd only in the caſe of fimple 
homicide; or at moſt what is nov 
known by the name of manſlaugh 
ter, but not in the caſe of a pre- 
meditated murder: See Rapio' 
Hiſtoire d'Angletere, Vol, 
520. This notion is in itfelf tes 
ſonable, and ſeems to be favoured 
by I. 4. of Athelſtan, and l. 54. d 

nute, which makes it capita 
barely infidiari regi vel domino, 
much more to take $way the life d 
the king or his lord; but on the 
other hand it ſeems ſome ybat had 
to ſuppoſe, that among ſo man) 
laws againſt humicide, they ſhould 
ali be levell'd 2 caſual or ſud 
den killing only, and ſcarce 10 
againſt wilful murder. 
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them f homicide is regularly death (h), as ſhall hereafter be 
e, onen; yet ſince there are in England two kinds of pro- 
party eedings in puniſhing of homicide, the one at the ſuit of 
> the e king by indictments, the capital puniſhment of the of- 
ſlain; nder may be diſcharged by all parties intereſted, namely 


ly the appellant by releaſe, and by the king by his pardon, 
And 2 far —— the puniſhment of homicide. 


Hen. Now I ſhall conſider ſomewhat alſo of the puniſhment 
"ubro, f theft, and the various laws and ufages concerning the 
g too me in ſeveral kingdoms and ſtates, and at different times 
o varr. n the ſame ſtate or kingdom. 


By the Jewiſh law, Exod. xxii. 1, 4. If a man ſteal an 
dx or a ſheep, and ſell or kill it, he ſhall reſtore five oxen 
or an ox, and four ſheep for a ſheep : If the theft be found 
n his hands alive, whether ox, aſs or ſheep, he ſhall re- 
ore double; and the like for other goods (1); fo that 


ler, b 4 5 x : . 
m , here was no capital puniſhment in caſe of theft, tho it 
ndum ere accompanied with burglary, as breaking a houſe, 
mag but men-ſtealers were puniſhed with death (k) ; but it 
men · ¶ Neems by the civil conſtitutions of that ſtate the puniſhment 
ut all WW hereof was ſometimes enhanſed, at leaſt in ſome circum- 
110 vil ances, ſometimes to a ſeven- fold reſtitution, Prov. vi. 
of Hen 1. and alſo to death. 2 Sam. xii. 5. (1). | 
3 Now as to the Attic laws: Samuel Petit de Legibus At- 
. M/s, Lib. VII. tit. 5. gives us an account of their laws 
6. oncerning theft, in ſome things differing, in ſome things 
ſtra . 2 . © * 
00 erecing with the Jewiſh laws, furem cuj uſcunque . 
, much p be * 
puniſh- : 
ale: to (h) The offender is to be hanged (k) Exod. xxi. 16. _ 
pin ſups the neck till he be dead; and in (1) This paſſage from the book 
10Nn wht ale he was convicted on an ap- of Samuel does by no means prove 
' ſimple al, the antient uſage was, that what it is bronght for, viz. that 
is nov ll the relations of the lain ſhould then it was puniſhable with death 
aſlaugh- ag him with a Jong rope to the by the Jewiſh law; for the caſe 
r pres lace of execution, 3 Co. Init, there put of taking away a poor 
* 31. Plowd. 306. b. 11. Hen. 4, man's lamb, was attended with 
J. Þ 2. 4. violence and other aggravating 
elf ien. (i) Exod, xxii, 7, 9. The circumſtances, which provoked 
zvoured aſon why the reſtitation of an ox king David to ſay, The man that 
. $4- of as more than of a ſheep is ſuppo- hath done this ſhall ſurely die; and 
Capita d by Maimonides moreNevochim ſome render the words, Does de- 
Jomino, ar, III. cap. 41. to be, hecauſe ſer ve to die ; but at moſt i. cnly 
e lite deep are more eaſily guarded a- proves the vehemence of Davin s 
on the aioſt tlieves than oxen, who ſeed anger at the man, and not What 
* ban ta gester diſtance one from ano» was the law of the Uialites, 
o man! zer, : | | 
\ hould 
or ſud- 
ce 10 
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HISTORIA PLACITORUM CORONZ. 
furti ſupplicio capitis punito. This was Drace's law; but 
it was thought too ſevere, and therefore Solon correQed i 
m), Si furtum faQtum ſit, & quod furto perieret recepe. 
rit dominus, duplione luito furtum qui fecit & quorun 


ope conſilioque fecit; decuplione vindicator, ni dominuii 


rem furtivam receperit, in nervo quoque habetor dies ip 
ſos quinque totidemque noctes, ſi heliaſtæ pronunciarint; 
pronuncianto autem, cum de pcena illius agitur. 

Si lucri furtum cujus æſtimatio ſit ſupra 5o drachma 
faxit, ad undecim vires rapitor ; fi nox furtum faxit, { 
im aliquis occiſit, jure cæſus eſto:—Manifeſtum hujuſmo- 
di furtum qui faxit, etiamſi vades dederit, non noxæ fac. 
tz ſarcitione, ſed morte luito. Si quis item ex aliquo gym. 
naſio, veſtis aut lecythi aut alicujus vel minimæ rei, aut ſu-| 
pelle ctilis e gymnaſio, aut ex balineo, aut e portubus, quod 
excedat 10 drachmarum æſtimationem, furtum faxit, 
morte luito. a 

Manifeſti ſaccularii (n) morte luunto. 8 

Vecticularii (o) manifeſti morte luunto. 

Plagiarii (p) manifeſti morte luunto. 

In hortos irrumpere ficoſque deligere capital eflo (q) 
So that the quantity of the thing Boks, the place, the 
ſeaſon, the manner, and other circumſtances heightened 
theft into a capital puniſhment, that otherwiſe by Solar's 
laws was only pecuniary and impriſonment (r). 


>. Nov 


(m) See A. Gellium, Lib. Xl. Deipnoſophiſt. Lib. III. & Scho. 
cap. 18. & Plutarch. in Vita Solo- liaſt. in Ariſtophanis Plutum ad v, 
_ 31. & 874. 


(n) Bam » Acut-purſe, 
(o) Taxwpvxar , A houle-break- 


er, 
Ip) '*avtpawotiotgumrg, Sive Pla- 


giariue, is eſt, qui fine vi, dolo 
malo, ſciens abduc it homines libe- 
ros & ingenuos, venditque pro 
ſervis, aut ſuppremit ; vel is eſt, 
qui alienos ſervos abducit fine vi, 

plerumque fine furto & fugam 
perſnadet, aut fugitivos celat. 
Petit, Comment. ad Lib. VII. tit. 
5. de furtis, 

(q) But this was a temporary 
law, made in the time of dearth, 
when it was thought neceſſary to 
prohibit the exportation of Figs, 
However, proſe cut ions of offenders 
againſt this law ſoon grew odious; 
from all malicious informers were 
called Sycophants, Vide Athenzi 


(r) Among the Lacedzmonian 
all manner of theft was permitted, 
as practice, which tended ( 
inſtru their youth in the ſtrats- 
gems of war. A. Gel, Lib. Xl, 
cap. 18, It was alſo* unpuniſhed 
among the antient Egyptians. A, 
Gel. ubi ſupra. But we learn fron 
Diodor. Sic. Lib. I. that it was al- 
low'd only on certain conditions, 
for it was provided by a law, thu 
whoever was minded to follow the 
trade of thieving, ſhould firſt ente 
his name with the captain of the 
gang, and ſhould bring in all hi 
booty to him, that fo the right 
owner might know where to applj 
for the recovery of his goods 
which were reſtored to him on paj- 
ing the quarter of the value. 
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- by Now as to the Roman laws : For a theft, that was not 
Ned it urtum manifeſtutn, there is given adio in duplum; but if 
cepe. were fur tum * aclio in guadruplum (1) ; fur tum 
orun tem mani feſtum eft, cum fur deprehenditur in fur to (t). 

minu But now as to puniſhments among the Romans, there 
8 ip ere theſe degrees or orders: I. Capital puniſhments, 


viz. ultimum ſupplicium) (n) which were 1. Damnatio ad 
urcam. 2. Vivi crematio. 3. Capitis amputatio. 4. Dam- 


-hmx zatio ad ſeras. II. Others, that were in the next degree, 
cit, ere 1. Coercitie ad metalla, 2. Deportatio ad inſulas. 
uſmo- III. Others again of a lower allay were 1. Relegatio ad 
e fac empus vel in perpetuum. 2. Datio in publicum opus. 3. 
gym. oligat (x). 

at ſu. [ find not among the Romans any greater puniſhment of 


heft, than four-fold reſtitution (y), unleſs in theſe caſes: 
1. Si quis ex metallo principis vel ex moneta ſacra furatus 

ſt, pœna metalli & exilii punitor (Zz). | 

2. Graſſatores qui cum ferro aggredi & ſpoliare inſtitu- 

nt, capite ee (a). 

3 Famoſi 

peſt, 


> (0): de pœnis (b). | 
e, the If we come to the laws and cuſtoms of our own king- 
ene; oms, we ſhall find the puniſhment of theft in ſeveral ages 
Cole's Ro vary according as the offenſe grew and prevailed more 


dr leſs (c). 
Nov 


e Scho- 
m ad v. 


0 Among 


(J) loſt. Lib. IV. tit. 6 F. 8. (x) Dig. eod. tit. I. 28. pr. §. 
Digeſ. Lib. XLVII. tit. 2. de fut- 1.11.4. 3. 
is, 1. 46. §. 2. Herein the Roman ſy] S» far were the Romans 


e. Jaw greatly reſembled the Jewiſh, from joflicting capital puniſhments 
— a ith this difference, that by the for theft, that on the contrary it 
: 2 Jewiſh law the puniſtiment of four - was expreſsly forbidden by Juſti- 


old was to be inſtead of reſtitu- nian, that any perſon ſhould be 
ſon; whereas the Roman law the put to death, or ſuffer the loſs of 
thing ſtolen was recoverable over member for theft. Novel CXXxIV. 
nd above the pena quadrupli. cap ult, ; 

Dig. eod. tit. I. 84. F. 3. {z] Dig. Lib. XLVIII. tit. 13. 


ib. XI. 
un iſhed 
ns. A. 
ra from 


ew al- | (t) Dig, eod. tit. I. 2.1, 3. pr. ad leg. Jul. peculatus, 1.6. F. 2. 
* By this was meant not only if he Lib. XI. VIII. tit. 19. de pœnis, I. 
* t » was taken in the fact, but alſo if 38. 
* t he was apprehended with the goods a] Dig. eod. tit. |. 28. F. 10. 
wy pon him before he had carried bl Dig. eod. tit. |, 28. F. 15. 
** | them to the place, where they * c] By the laws of Ethelbert, 
45 8 » were to remain that night, and if one man itole any thing from 
8 tht aſwers to te expreſſion in our another, he was to reſtore three- 
A paw, Of being taken in the main- fold beſides a fine to the king, | 9. 
good, du vre. If he ſtole any thing from the 


on pa) [u] Dig. Lib. XLVIII. tit. r 9. King, he was to reſtore nine-fold, 
| 1. 


e fœnie, 12 By 


latrones ad beſtias vel furcas damnantor. Di- 


11 
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Among the laws of king Athe//tan, mentioned by Bram. 
ton, p. 849, 852, 854. Non parcatur alicui latroni ſu- 
ra 12 annos & ſupra 12d. quin occidatur (d). Edmund 
his ſucceſſor *, præcepit ne infra 15 annos, vel pro latre. 
cinio infra 12 d. occidatur, nifi fugerit, vel ſe defenderit: 
i ' Maimſbury tells us, that in the time of William I. the 
* was puniſhed with caſtration, and loſs of eyes [e]; but i 
the time of Henry I. the antient law, which continues to 
this day, was ut fiquis in furto vel latrocinio deprehenſy 
_.fuerit ſuſpenderetur If]. 
And altho many of the ſchoolmen and canoniſts are « 
opinion that death ought not to be inflited for theft (g) 


; . / Hes . vel! 


By the la ws of Ina a thief was 
puniſhed with death, uoleſs he re- 
deemed his life capitis æſtimatione, 
I. 12. which was 60 8. I. 7. But if 
a villain, who had been often ac- 
cuſed, ſhould be taken in a theft, 
he was to have a hand or foot cut 


off, I. 18. 


By the laws of Alfred whoever | 


ſtole a mare with a foal, ora cow 
with the'calf, was to pay 40 8. be- 
ſides the price of the mare or cow, 
J. 16. Whoever ſtole any thing out 


of a church, was to pay the value, 


and a fine according to the value, 
and allo was to have that hand cut 
off, which committed the fact, I. 
6. If any perſon committed a theſt 
die Dominico, or any other great 
feſtival, he was to pay double, I. g. 

[d] By the firſt law of Athelſtan 
it was but 8d. Wilkins leges An- 
glo-Sax. p. 56. but afterwards by 
the laws of the ſame king enacted 
at London, and thence called ju- 
dicia Civitatis Lundoniz,. no one 
was to be put to death fora theft 
under 12 d. Ibid. p. 65: But in 
eaſe thethief fled or made refiltance, 
then he might be put to death, tho 
it were under that value. Ibid. p. 
70. By the law of Cuute theft was 
puniſhed with death. Ibid. p. 134. 
J. 4. and p. 143. l. 61. 

17] This is a miſtake, for no 
ſuch law is found among the laws 
of that king, but it is among the 
later laws of Ling Athelitan, Vide 
Judicia Civ. Lond. Wilk. leg. 
Ang lo Sax. p. 70. 

fe] By the laws of William I. it 
was expreſsly prohibited, that any 
ſhould be hanged or put to death 


for any offence, but that his eye 
ſhould be pulled out, kis teſticles, 
hands or feet cut off, according to 
the degree of his crime, |, 67. apud 
Wikies leg. Anglo Sax. p. 229. p, 
218. 

[ In former times, tho the 
puniſhment of theft was capital, 
yet the criminal was permitted to 
redeem his life by a pecuniary ran- 
ſom ; but in the 9th Year of Hen. l. 
it was enacted, that whoever vn 
convicted of theft, [or any other 
felony, 3 Co. Iaſtit. 53] ſhould be 
hanged, and the liberty of redery- 
tion was — taken avi). 
Wilk. leg. Anglo Sax. p. 304. This 
law ſtill remains at this day; but 
coaſideriag the alteration in the 
value of money, the ſeverity of i 
is much greater now than then, for 
12d. would then purchaſe as much 
as 40s. will now; and yet a thei 
above the value of 124, is till lis- 
ble to the ſame puniſhment; upon 
which Sir Hen. Spelman juſtly ob- 
ſerves, that while all things elf 
have roſe in their value and grow: 
dearer, the life of man is become 
much cheaper. Spelm. in verbo li- 
trocinium ; from hence that learned 
author takes occaſion to with, thi 
the antiens tenderneſs of life were if 
again reſtored, Juſtum certe el, 
ut collapla legis æquitas reſtaure- 
tur, & ut diviaæ imaginis vehicu- 
lum, quod ſuperiores pridem æu 
tes ob gra viſſima crimina nequi- 
quam tollerent, levioribus hodit 
ex delictis non pe deretur. 

ſg] Scotus — 4. diſtin®, 
154. queſt, 3. Sylveſter in 
verbo furtum3, 

No! 


8] 
1 
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yet the neceſſity of the peace and well ordering of the \ 
tingdom hath in all ages and almoſt all countries prevailed | 
ſt that opinion, and annexed death as the puniſhment 
of theft, when the offenſe hath grown very common and 
accompanied with enormous circumſtances, tho in ſome | 


4 
3 


again 


places more is left herein to the Arbitrium Fudicis to give 
lity of the offenſe and offender, than is uſed in England, 


may be to the Arbitrium Fudicis. 
learnedly by Covarruvias Tomo 2. Lib. II. cap. 9. . 7. 
This I have therefore mentioned, that it may appear, 


the principal ad. of. puniſnments is to deter men from the 
breach of laws, ſo that they may not offend, and ſo not 


gerous to a kingdom or ſtate, deſtructive or highly per- 


in many caſes by the prudence of law-givers, tho poſſibly 
beyond the ſingle demerit of the offenſe it ſelf ſimply con: 
ſider'd. 

Penalties therefore regularly ſeem to be juris poſitivi, £9 
non naturalis, as to their degrees and applications, and 
therefore in different ages and ſtates have been ſet higher 
or lower according to the exigence of the ſtate and wiſdom 


to 


juſt Jaws may be inforced by 
unlawful methods. Cic. Epiſt. 
15, ad Brutum. Eſt pœnæ 
modus, ſicut rerum reliqua- 
rum ; and again Lib, 1, de 
officiis, Eſt enim ulciſcendi & 
puniendi modus. Beſides, ex- 
perience might teach us, that 
capital *. 4 do not al- 
ways beſt anſwer that end. 
See Grot. de jur. bel. &c. Lib. 
II. cap. 20. 4.12. n. 3. 


Not only the ſchoolmen and 
canoniſts were of this opinion, 
but by what has been above 
faidit appears likewiſe to have 
been the ſenſe both of the Jew- 
Hh and Roman laws ; and tho, 
as our author ſays, the prin- 
cipal end of puniſhment is to 
deter men from offending, yet 
it will not follow from thence, 
that it is lawful to deter them 
at any rate, and hy any 
means; for even obedience to 


where the laws are more determinate, and leave as little as 
See the caſe diſputed 


nicious to civil ſocieties, and to the great inſecurity and 
danger of the kingdom and its inhabitants, ſevere puniſh- 
ments, even death itſelf, is neceſſary to be annexed to laws 


that capital puniſhments are variouſly appointed for ſeve- 
ral offenſes in all kingdoms and ſtates: and there is a ne- 
ceſſity it ſhould be ſo; for regularly the true, or at leaſt, | 


* 


of the law - giver. Only in the caſe of murder there ſeems\ 


the ſame or a more gentle ſentence according to the qua- 


ſuffer at all; and the infli ing of puniſhments in moſt caſes, piackr. 
is more for example and to prevent evils, than to pu- Comm. 
niſh. ben offeries grow enormous, frequent and dan- ch. i. p. 9. 
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to be a juſtice of retaliation, if not ex lege naturali, yet at 
\ leaſt CORE ERS law given to al kind Ga 

' ix. 6. And altho I do not deny but the ſupreme king of the 
world may remit the ie of the puniſhment, as he 
did to Cain, yea and his ſubſtitutes ſovereign princes may 
alſo defer or remit that puniſhment, or make a commuta- 


6 


— 2 * * _ 
— GEE < 
- —— — — 
* 


| . tion of it upon great and weighty circumſtances, yet ſuch 
inſtances ought to be very rare, and upon great occa- 
ſions. 2 | 


In other caſes the lex falionit in point of puniſhments 
ſeems to be purely juris poſitivi ; and altho among the 
Jewiſb laws we find it inſtituted Exod. xxi. 24, 25. Ey 
for eye, tooth for tooth, hand for hand, foot for foot, burn- 
ing for burning, wound for wound, ſtripe for ſtripe; yet 
in as much as the party. injur'd is living and capable of 
another ſatisfaction of his damage, (which he is not in 

caſe of murder) I have heard men greatly read in the 

"Jewiſh lawyers and laws affirm, that theſe taliones among 

the Jews were converted into pecuniary rates and eſtimates 

3 to the party injured, ſo that in penal proceedings the rate 

or eſtimate of the loſs of an eye, tooth, hand or foot was 

| allowed to the perſon injur'd, viz. the price of an eye for 
an eye, and the price of an hand for an hand, Cc. (b) 


_— 4 _ 

— 3 ER 
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* 


j (h) Maimonides More Nevochim, Pars III. cdp. 41. 


5 C- 4 A: P., II. 


| Concerning the ſeveral incapacities of perſons, and their 
| exemptions from penalties by reaſon thereof. 


l a AN is naturally endowed with theſe two great fa- 
| — M culties, * and liberty of will, and 
Com. ch. ii. therefore is a ſubje& properly capable of a law properly 
| ſo called, and conſequently obnoxious to ru and pu- 

| niſhment for the violation of that law, which in reſpe& of 

= \ theſe two great faeulties he hath a capacity to obey : The 
= 7 conſent of the will is that, which renders human b 
= |! either 
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ther commendable or culpable; as where there is no law, 
ere is no tranſgreſſion, ſo regularly, where there is no 
ill to commit an offenſe, there can be no tranſgreſſion, or 
ſt reaſon to incur the penalty or ſanction of that law in- 


cauſe the liberty or choice of the will preſuppoſeth an 
& of the underſtanding to know the thing or action cho- 


the underſtanding, there is no free act of the will in the 
hoice of things or actions. But general notions or rules 
e too extravagant and undeterminate, and cannot be 
fely in their latitude applied to all civil actions; and 


Ex erefore it hath been always the wiſdom of ftates and 
517 -givers to preſcribe limits and bounds to theſe general 
he tions, and to define what perſons and a &ions are exempt 
, by om the ſeverity of the general puniſhments of penal laws 


reſpect of their incapacity or defect of will. 

Thoſe incapacities, or defects, that the laws, eſpecially 
e laws of England, take notice of to this purpoſe, are of 
te kinds: 


rate 
* I. Natural. 
) o II. Accidental. 


III. Civil incapacities or defects. 
The natural is that of Infancy. 


The accidental defects are, 
1. Dementia. 
2. Caſualty or Chance. 


3. Ignorance, 


hetr | 
The civil defects are, 
1. Civil Subj ection. 
* 2. Cempul ſion. 
2 3. Neceſſity. 


erh 4. Fear. 


pu- 
N of 
The 
ions 
ther 


under them, from civil actions to have a pecuniary re- 
npenſe for injuries done, as treſpaſſes, batteries, 
| | woundings ; 


tuted for the puniſhment of crimes or offenſes. And 


n by the will, it follows that, where there is a total defect 


Ordinarily none of theſe do excuſe thoſe perſons, that 


, 
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woundings; becauſe ſuch a recompenſe is not by way «< 
penalty, but a ſatisfaction for damage done to the party; 
but in caſes of crimes and miſdemeanors, where the pre. 
ceedings againſt them are ad pœnam, the law in ſome caſe; 
and under certain temperaments takes notice of theſe de. 
ſects, and in reſpect of them relaxeth or abateth the ſe. 
verity of their puniſhments, , 


© A © © Ut; 


Touching the defect of infancy and nonage. 
+ Hawk. b 4prs laws of England have no dependence upon the 


F. C. ch. i, civil law, nor are governed by it, but are binding 
pe. t, 2, 3, by their own authority; yet it muſt be confeſſed, the c- 
. vil laws are very wiſe and well compoſed laws, and ſuc 
AS have been found out and ſettled by wiſe princes au 
law-givers, and obtain much in many other kingdoms 
far as they are not altered, abrogated, or corrected byt 
ſpecial laws or cuſtoms of thoſe kingdoms, and therefor 
may be of great uſe to be known, tho they are not to |! 
made the rules of our Engliſh laws; and therefore tho} 
- ſhall in ſome places of this book, and here particular 
mention them, yet neither I, nor any elſe may lay ar 
weight or ſtreſs upon them, either for diſcovery or e 
poſition of the laws of England, farther than by the ci 
it toms of England or AQts of Parliament they are het 
_ admitted. ü | 
= | As to this buſineſs touching infancy, and how | 
= | they are capable of the guilt or puniſhment for crime 
I will conſider, 1. What the civil laws tell us concernit 
the ſame. 2. What the common laws of England has 
ordained touching it, and wherein theſeagree, and wl 
in they differ touching this matter. 
The civil law diſtinguiſheth the ages into ſeveral perid 
as to ſeveral purpoſes, * 
— U 
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N Firſt, The complete full age as to matters of contract 
\ty according to their law twenty-five years (a), but ac- 
Pre ding to the law of England twenty-one years (b). 
ale: Secondly, But yet before that age, viz. at ſeventeen 
45 ears, a man is ſaid to be of full age to be a procurator 


, or an executor (d); and with that alſo our law agrees. 
Co. Rep. Pigot's caſe (e). 855 

Thirdly, As to matrimonial contracts, the full age of 
dnſent in males is fourteen years, and of females 
elve (f); till that age they are ſaid to be impuberes (g) 
ad arc not bound by matrimonial contracts; and with 
is alſo our law agrees (h). - | BY. 
Fourthly, As to matter of crimes and criminal puniſh- 
ents, eſpecially that of death, they diftinguiſh the ages 
to theſe four ranks. | 


1. Atlas pubertatis plena. 

2. Mtas pubertatis. 

3. Ælas pubertati proxima. 
4. Infantia, 


" ® - 
SCRE. ww 2 


2) Inſtitut. Lib. I. tit. 23. De 
atoribus. Dig. Lib. IV. tit. 4. 
Minoribus, I. 1. &c. 

to be b) Lit. F 104. Co. Lit. F 103. 


tho c) laſtitut. Lib. I. tit. 6. Qui- 

ex cauſis manumittere non li- 
ularh (5. & 7. Dig. Lib. III. tit. 1. 
7 Poſtulando, I. 1. $. 3. At this 
* it was the cuſtom among the 


ans to lay afide the habits of 
e c dren, and put on the garments 
nen. Val. Max. Lib. V. cap. 4. 
Sueton. Auguſt. cap. 8. 

«) 25 Swiab. of Wills, par. V. 
n. 6. 

) It is quoted in Prince's caſe, 
b. Rep. 29. b. Office of Exe- 
ors, p. 307. a 

Iaſtit. Lib, I. tit. 10, de nup- 
pr. Dig. Lib. XXIII. dt. 2. de 
nuptiarum, J. 4. 

] Inſtitut, Lib. I. tit. 22. Qui- 
modis tutels finitur. pr. Dig. 
XXVIII. tit, 6. de vulg. & 


Fir |. ſubſtitut. I. a. Macrob. Sa- 
l OL. I. 


1. Pubertas plena is eighteen years (i). 
C 


2. Puber- 


turn. Lib. VII. cap. 7. 

(h) Co. Lit. §. 104. At the 
ſame age they were permitted by 
the civil law to make a teſtament. 
Digeſt. Lib. XXVIII. tit. 1. Qui 
teſtamenta facere poſſunt, I. 5, Ig- 
ſtitut. Lib. II. tit. 12. Quibus 
non eſt permiſſum facere teſtamen- 
tum, F. 1. Cod. Lib. VI. tit. 22. 
Qui teſtamenta facete poſſint, vel 
non, I. 4. The common law ſeems 
not to have determined preciſely 
at what age one — make a teſta 
ment of a perſonal eſtate, it is 
generally allowed that it may be 
made at the age of eighteen. Of- 
fice of Executors, p. 305. Co. Lit. 
89. b. and ſome ſay under, for the 
common la- will not prohibit the 
5 court in ſuch caſes. Sir 


ho. Jones, Rep. 210. 1 Vern. 


258. 2 Vern. 469. 

(i) Dig. Lib. I. tit. 7. de adop- 
tion. I. 40. F. 1. Iuſtit. cod. tit. 
F. 4. Dig. Lib. XLII. tit. 1. de re 

judicat. 
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2. Pubertas generally, in relation to crimes and pu- 
niſhments, is the age of fourteen years, and not before (k); 
and it ſeems, as to this purpoſe there is no difference be. 
tween the male and female ſex; at this age they are ſup. 
poſed. to be deli capaces, and therefore for crimes, althq 
capital, committed after this age they ſhall ſuffer as per. 
ſons of full age (I); only by the conſtitutions of ſony 
kingdoms, in favour of their age, the ordinary puniſh 
ments were not inflicted upon ſuch young offenders; as n 
Spain, not unleſs he were of the age of ſeventeen year 
Vide Covar. de Matrimonio, cap. 5.3. 8. (m) In Releclin 
ad Clement. cap. Si furioſus (n). By the ancient law 
mong the Jews, he that was but a day above thirten 
years, was, as to criminals, adjudged in virili ſtatu, by 
not if under that age (t). 

3. tas pubertati proxima, herein there is great di 
ference among the Roman lawyers ; and tho? they ma 
a diſparity herein between males and females, yet I thin 
as to point of crimes the meaſure is the ſame for bot 
Some aſſign this Ælas pubertati proxima to ten years a 
an half; others to eleven years (o): If they be under th 
age which they call Ætas pubertati proxima, they 
preſumed incapaces deli (p), and therefore regularly not| 
able to a capital puniſhment for a capital offenſe : bt 
this holds not always true; for according to the opinic 
of very learned civilians, before ten years and a 
they may be doli capaces, and therefore it muſt be | 
ad arbitrium judicis upon the circumſtances of the cat 
yet with this caution, Judex, qui ante illam æ tatem an 
trari debet puerum eſſe proximum pubertati, maximis add 
cendus eſt conj ecturis, & cautiſſime id aget, ac tandem ra 
Covarr. ubi ſupra (q). And with this agrees our law, 


7 
BY 
9 
1 
1 
Lo 


judicat. I. $7. Lib. XXXIV, tit. 1. (T) Seld. de Synedriis, Lid. 
alimentis, I. 14. H. 1. cap. 13. F. 132, | 
(k) Dig. Lib. XXIX. tit. g. de (o) The prevailing opinion 
Senatuſconſulto Silaniano, &c. Il. that the males are pubertati pro! 
1. 32, N mi at ten and a half, and the 
| (1) Dig. Lib. IV. tit. 4. de mi- males at nine and a half, bec 
noribus, I. 37. f. 1. Lib. XVIII. when they had -paſs'd the mi 
tit. 5. ad leg, Jul. de adult. '1..26, diſtance between infancy and 
Cod. Lib. . tit. 35. Si adverſus perty, they might then be prope 
delictum, |. 1. ſaidto be æta tis pubertati prox 
(m) Tom. 1. p. 157. (p) Dig. Lib. XLVII. tt. 
(n) Par. III. §. 5. Tom. 1. p. de ſepulchro violato, I. 3. {+ 1. 
858. | (a) Tom. 1. p. 157, 
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all be ſhewed. But if the offender be in e tate puberſati 
2xima, viz. according to ſome, ten years and an half, 
cording to others, eleven years old, he is more eaſily 
eſumed to be doli capax, and therefore may ſuffer as 
zother man, unleſs by great circumſtances it appears, 
at he is incapax doli. But this hath alſo its tempera- 
ents, 1. By expreſs proviſion of the conſtitution in Co- 
ce De falſa Moneta: *©* Impuberes, fi conſcii fuerint, 
nullum ſuſtingant delrimentum, quia «tas eorum, quid 
videat ignorat ;”* but a penalty is laid upon the tu- 
ertati proxima is regularly preſumed 
Wax doli, and ſo may be guilty of a capital offenſe— 
digeſt. De regulis j uri (). Pupilluni, qui proximus eft 
bertati, capacem eſſe fur andi—yet as it is in arbitrio j u- 
cis to judge an infant within ten years and an halt capax 
li, as before; ſo it is in arbitrie pudicis upon conſidera- 
n of circumſtance to judge one above ten years and a 
alf, nay of twelve, thirteen years, or but a day within 


o < D N r re reer PEEL r 
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782 urteen years, to be incapax doli, and ſo privileged from | 
er g niſhment, as appearing upon the circumſtances of the | 
/ VIC not yet conſtitutus in e tate-proxima pubertati, or at | 
not Mg not doli capax ; and with this our law doth in a great ; 
eeaſure agree, if 9:10; 
pint 3. That if he be above ten years and a half, and ap- 

muß ars deli capax, yet if under fourteen years, he is not to 

8 puniſhed pœ na ordinaria, but it may have ſome relaxa- 

ca 


bn ex arbi trio judicis (t). But altho' our law indulges a - 
dwer to the judge to reprieve before or after judgment : 
infant convict of a capital offenſe in order to the 
ing's pardon, yet it allows no arbitrary power to the 
dee to change the puniſhment that the law inflits ; 
d thus far for the third age or period, tas puber tati 
ox1ma. | be 
4. The fourth age or period 1s, infantia, which laſts till 1 
ven years; within this age there can be no guilt of a ; 
pital offenſe; the infant may be chaſtized by his pa- 


| be | o ; 

* nts or tutors, but cannot be capitally puniſhed, becauſe 

2 EY C 2 he 

prop . 

h Lib. N. tit. 24. l. 1. Lib. IV. tit. 1. de obligat. 
K. (0 Lib. L. tit. 19, l. 111. qu ex deliQo, 5. 18. Dig. 


d. XXIX. tit. 5. de Senatuſ- Lib, XLVII. tit. 2. de furtis, 
nſulto Silaniano, 1, 14 Lib. 1. 23. f 

IV. tit, 4. de doli mali ex- (t) Dig. Lib. IV. tit. 4. de 
ptione, I. 4. f. 26. Indit. minoribus, I. 37. F. In delictis. 
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4. Blackſ. 
Com. ch. 
ii. Page 22. 


ticularly touching the privilege of infancy in relation 
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he cannot be guilty (u); and if indited for ſuch an of 
fenſe as is in its nature capital, he muſt be acquitted; 
and therefore the ſeverity of the gloſs upon the decretl 
De delictis puerorum, cap. 1. (x) is juſtly rejected in thy 
caſe (y) ; and with this agrees the law of England. 

But now let us conſider the laws of England more pai 


crimes and their puniſhments, and that in relation 
two kinds of crimes, 1. Such as are not capital. 2. Sud 
as are capital. | | 
Firſt, as to miſdemeanors and offenſes that are not a 
pital : In ſome caſes an infant is privileged by his nonag, 
and herein the privilege is all one, whether he be abou 
the age of fourteen years or under, if he be under on 
and twenty years; but yet with theſe differences: 
If an infant under the age of twenty-one years be it 
di cted of any miſdemeanor, as a riot or battery, he ſhi 
not be vrivileged barely by reaſon that he is under twenty 
one years, but if he be convicted thereof by due trial, 
ſhall be fined and impriſoned ; and the reaſon is, becauh 
upon his trial the court ex officio ought to conſider at 
examine the circumſtances of the fact, whether he v 
doli capax, and had diſcretion to do the act wherewith h 
is charged; and the ſame law is of a feme covert. 2. B 
if the offenſe charged by the indictment be a mere na 
feaſance, (unleſs it be of ſuch a thing as he is bound tot 
reaſon of tenure, or the like, as to repair a bridge, &. 
(z) there in ſome caſes he ſhall be privileged by his nonag 
if under twenty-one, tho? above fourteen years, becaul 
Laches in ſuch a caſe ſhall = be imputed to him (a), 
6 E. 3. Aſif. 443. 4 H. J. 11.6. If an infant 
Aſſiſe kat 4 fail at the day, he ſhall n 
be impriſoned (b), nor it ſeems a jeme covert. 13 Afi 
I. (c) and yet the ſtatute of Wefiminſt 2. cap. 25. ti 
gives impriſonment in ſuch a caſe, is general. f 
wack 9 


(u) Digg Lib. XLVII. tit. (a) B. Saver default, 5 
2. de iurtis, l. 23. Lib. XLVIII. Cro. Jac. 465, 466. Pl. Cc 
Lit 


tit. 8. ad leg. Cornel. de ſica- 364. a. Co. Lit. 246. b. | 
rus, I. 12. (b) 2 Co. Inſtit. 414. 3 
(x) Decretal. Lib. V. tit. 23. (c) B. Coverture 35. | ; 


(y) Tom. 1. p. 157. ſceit 87. 
(z) 2 Co. Inſt, 503. : 
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8 E. 2. Corone 395. If A. kills B. and C. & D. are 
preſent, and do not attach (d) the offender, they ſhall be 
ned or impriſoned; yet if C. were within the age of 
wenty- one years, he ſhall not be fined nor impriſoned. 
3. Where the corporal puniſhment is but collateral, 
nd not the direct intention of the proceeding againſt the 


> pa. ar 
enfant for his miſdemeanor, there, in many caſes, the in- 
n unt under the age of twenty-one ſhall be ſpared, tho? poſ- 
Sud bly the puniſhment be enacted by parliament. 14 Af. 


1. (e) If an infant at the age of eighteen, years be con- 


3. 44-4. (f) and yet a feme covert ſhall be impriſoned 
n ſuch caſe. 16 Aff. 7. 


ant; for if a capiatur be entered againſt him, it is error, 
dr it appears judicially to the court, that he was within 
re, when he appears by guardian. P.8 Fac, B. R. Hol- 
rooke v. Dogley, Croke n. 3. (g) ; the like law is that he 
all not be in miſericordia pro falſo clamore (h). 

B. Coverture 68. General ſtatutes that give corporal pu- 
iſhment are not to extend to infants, and therefore Hl. 


1& of a diſſeiſin with force, yet he ſhall not be impri- 
ned, Vide 26 H. 9. 43. E. 3. Impriſonment 16. 40. . 


If an infant be convict in an action of treſpaſs vj & ar- 4 Blackſ. 


is, the entry muſt be niſil de fine, ſed pardonatur, quia — 42. 


* ome 364. 4. per Walſb, if an infant be convict in raviſh- 
n ent of ward, he ſhall not be impriſoned, tho? the ſtatute 
1 to Merton, cap. 6. be general in that caſe (i) : but this 

cs, WP uit be underſtood where it is, as before ſaid, a puniſh- 


(d) The words of the book 
e ne leve le main d'attach. 
(e) F. Impriſonment 8. 

(f) * Et le cauſe eſt, pur 
ceo que la le extend”, que 
un enfant ne poit my co- 
nuſtr” bien & mal', ne le 
quel ſoit advantage pour lui, 
ounemy ; ne nul foly ſerra 
1 en un enfant.“ 
$12, H. 22. b. Hank. dit. 
e enfant d'age de 18 ans 
it eſtre diſſeiſor ove force 
eſe empriſon per cella. 

(s) Cro. Jack. 274. 

(b) Co. Lit. 127. a. yet 
$ Was not a ſettled point, 
2 K. 3. 5. the court doubt- 


nt as it were collateral to the offenſe, as in the caſes before 
entioned : but where a fact is made felony or treaſon, it 


ed of it; and in 17 E. 3, 75. 
b. and 41 Aſſiſ. 14. the plain- 
tiffs, tho' infants, were amer- 
ced pro falſo clamore; but 
tho' they were amerced, yet 
it appears from the ſame ca- 
ſes, that they were intitled 
on account of their infancy to 


a pardon of courſe. See 1 


R. A. 214. 

(i) Another like caſe is 
there put, if an infant be a 
receiver and account before 
auditors, and be found in ar- 
rears, the auditors cannot 
commit him to priſon notwith- 


ſtanding the general words f 
the ſtatute of W. 2. cap. 11. 


extends 


r — 25 
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* 


4: Block. extends as well to infants, if above fourteen years (k), , 
om. ch. 


-P;e. , to others, as ſhall be ſaid. And this appears by ſeven 
i. Page 22. "Hee | . | 
4 as of parliament, and particularly by 1 Fac. cap. 11. 
felony for marrying two wives, & c. where there is a ſp, 
"cial exception of marriages within the age of conſey 
which in females is twelve, in males fourteen years; ſo thy 
"if the marriage were above the age of conſent, tho? withy 
the age of twenty-one years, it is not exempted from th 
enalty. | 
© $0 by the ſtatute of 21 H. 8. cap. 7. concerning felony þ 
ſervants that imbezil their maſters goods delivered to then 
there is a ſpecial proviſo, that it ſhall not extend to { 
vants undef the age of eighteen years, who certaichif 
had been within the penalty, if above the age of diſcret 
on, viz. fourteen years, tho? under eighteen years, unlci 
a ſpecial proviſion had been to exclude them (). 
I come therefore to conſider the privilege of infancy i 
caſes of capital offenſes and puniſhments according tot 
laws of England, wherein [ ſhall examine, 1. How ti 
ancient law ſtood, 2. How it ſtands at this day in relati 
to intants, 
I. As to the ancient law: 
1. By what has been before ſaid it appears the Civil 
was very uncertain in defining what was that «tas pub 
flali proxima, and conſequently ſuch as might ſubject t 
offender to capital guilt or puniſhment ; ſome taking it! 
be ten years and an half, ſome eleven years, otbe 
more, others leſs. The laws of England therefore, th 
always affect certainty, determined antiently the 14 
Bertati proxima to be twelve years for both ſexes ; und 
that age none could be ee guilty of a capital offen 
and — that age and under 3 years, he might! 
might not be guilty according to the circumſtances of ti 
fact that might induce the court and jury to judge him 
_ licapax, vel incapax (m) THF SPS of 
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(k) Co. Lit. 247. b. (m) By the laws of Ins, 

(!) The like exception there 7. an infant of ten years 
is inthe 12 Ann. cap. 7. where age might be guilty. of | 
apprentices under the age of acceſſary 10a theft, and 
fifteen years, who ſhall rob puniſhed accordingly with! 
their maſters, are excepted vitude. Wilk. leg. An; 
gut of the at, Sax. p. 16, 
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This appears by the laws of king Athe]/ſtan mentioned in 
he firſt chapter, Nen parcatur alicui latroni ſuper 12 
ino © ſupra 12 d. quin occidatur.” And altho? his ſuc- 
eſſor Edmund (n) reduced it to fifteen years, unleſs he 
ed, yet it will appear that the ſtandard of twelve years 
btained in after ages (0) | . | 
2. It appears that an infant of twelve years was compel- 
able to take the oath of alligeance in the leet, and under 
at age none were to take the oath, or to do ſuit to the 
et. Bradt. Lib. III. (p) cap. 1. (q) Briton, cap. 29. in 
Fne, Calvin's caſe, 7 Co. Rep. 6. b. So that at that age, 
nd not before, he was taken notice of by the law to 
e under the obligation of an oath, and conſequently ca- 
able of diſcretion, | 
3. The ordinary proceſs againſt capital offenders was 
nd is by Capias and Exigent, and Utlary thereupon ;. but 
gainſt an infant under twelve proceſs of utlary in caſes 


f indictment was not awardable, and if awarded, it was 
n rror; but if above that age, that proceſs was awardable ; 
lata nd Bracl. Lib. III. (r) cap. 11. fa. 4 & 5. gives the 


eaſon, Minor vero, qui infra &tatem 12 annorum fuerit, 


tlegari non debet, quia ante talem ætatem non eft ſub lege 


(n) This is a miſtake, for it 
as not Edmund but king 
uhelſtan himſelf, who think- 
dg ita pitiable caſe that a 
outh but twelve years old 
ould be put to death, as was 
rmitted by the former law, 
hanged the time from twelve 
ears to fifteen, and ordered 
hat none who was but fifteen 
ears of age ſhould be put to 
eath, unleſs he reſiſted or fled; 
be ſurrendered himſelf, he 


Ina, as only to be impriſoned un- 
ears | ſome of his relations or 
f | ends would become ſecurity 
nd dr him juxta plenam capitis 


imationem, ut ſemper ab 
mi malo abltineat ; if he 
duld not get any ſuch ſecu- 
ly, then he was to take an 
ath to the fame purpoſe in 
ch manner as the biſhop 
ould direct him, and was to 
main in ſervitude pro capitis 
| z(hmatione ;. but if after 


du be ſhould be again guilty, 


entions an old law of ki 


liqua nec in decenna; and ibidem cap. 10. fegt. 1. he 


ng Edward (), * Omnis, qui 


© efatis 


then he was to be put to death 
without any regard to his age. 
See Wilk. leges Anglo-Sax. 


70. 

: 00 In the time of king Hen- 

ry I. the old law of king Athel- 

ſtan took place, viz. twelve 
ears of age, and 84. value, 
bid. p. 259. _ 

(p) De Corona. 

q) This ſeems to be a miſ- 
take, for cap. 11. ſect. 4. for 
the oath mentioned in cap. 1. 
was to be taken by knights and 


others of the age of fiſteen 


years and upwards. 

(r) De Corona. 

( There is no ſuch law ex- 
tant among thoſe of king Ed- 
ward, but the law here quoted 
is a law of Cnute, Leg. Cnuti, 
I. 19. which is in het. words, 
Volumus ut quilibet homo 1 2 
annos natus jusjurandum præ- 
ſtet ſe nolle furem eſſe neque 
ſuriconſentaneum, which oath 

is 
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which implies alſo- that within that age, regularly at leaf, 
he could not be a felon. ae 


© cepit, Sc. 9 5. per preceptum & miſſionem Richard, 


ter the reign of king Edward III. the 


is to the ſame purpoſe with xii for xv. See the ſtatutes 
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te etatis 12 annorum faerit, facere debet ſacramentum i 
c viſu franciplegii, quod nec latro wult eſſe, nec latroy 
£* conſentire ;”” and Stamf. Lib. I. cap. 19. cit es out of 
% book of BraHon, De Viſu Franci plegii, ** d qui- 
£6 libet duodecim annorum pateſt feloniæ judicium ſuſtinere, 


4. Again, T. 32. E. 1. Rot. 32. Eboracum, coram reg, 
% Adam filius Ade de Arnhale captus noftanter in domo J. 
„ hannis Somere coram rege duttus cognovit, quod furtin 


£6 Short :”” Richard Short had his clergy, “ Et predifu 
Adam commi ſſus fuit cuſtodig mariſcalli cuſtodiend, qui 
& infra ælatem; poſtea abito reſpectu ad impriſonamentun 
£6 quod pradifius Adam habuit, & etiam ad teneram æ lain 
<6 ejuſdem Ade, eo quod non eſt niſi etatis 12 annorum, qu 
4 talis etatis judicium ferre non poteſt, ideo de gratia r. 
5% gis deliberetur, Cc. Upon this record theſe thing 
are oblervable, viz. 1. The court recorded his confeſſion; 
but regularly that ought not to be, for if an infant unde 
the age of twenty-one ſhall confeſs an indictment, the 
court in juſtice pught not to record the confeſſion, but 
put him to plead not guilty, or at leaſt ought alſo to hav 
inquired by an inqueſt of office of the truth and circum- 
ſtances of the fact. 2. That here he was twelve years old 
and yet. judgment ſpared, and the reaſon given, Qui tal 
etatis judicium ferre non poteſt. Vet 3. There is ſome- 
what ſtill of gratia regis interpoſed, as it ſeems, in re 
ſpect he was paſt the old ſtandard of twelve years. 

IT. But now let us come to the common law as it ſtood 
in after- times; for in proceſs of time, eſpecially in and a. 
mmon law re. 
ceived a greater perfection, not by the change ofthe Com 
mon law, as ſome have thought, for that could not be 
but by act of parliament ; but men grew to greater leats- 
ing, judgment and experience, and rectified the _— 


that mentioned by Bracton, 
Lib. iii. de corona, cap. 1. to 
be taken at the'age of fifteen ; 
and tho' there be a difference 
as to the age, yet probably it 
is the ſame oath, for it is very 
eaſy and natural to miſtake 


Marlbridge, cap. 10. & 25 
and lord Coke's comme 
thereon, 2 Inſt. 147. where 

takes notice that the old book 
are miſprinted. See alſo ! 
Inſtit. 72. Mirror, cap. 1. 
3. Britton, cap. 12. 


/ 


% 
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m i: former ages and judgments, and the law in relation to 
tro: fants and their puniſhments for capital offenſes was and 
of o this day is as followeth. | | 
gu. 1. It is clear that an infant above fourteen and under 
ere, wenty- one is equally ſubject to capital puniſnments, as 


ell as others of full age; for it is preſumptio juris, that 
fter fourteen years they are doli capaces, and can diſcern 


reg etween good and evil; and if the law ſhould not animad- 
0 „ert upon ſuch offenders by reaſon of their nonage, the 
ir thy ingdom would come to confuſion, Experience makes us 
hard now, that every day murders, bloodſheds, burglaries, | 
iu arcenies, burning of houſes, rapes, clipping and counter- | 
 quiWciting of money, are committed by youths above fourteen + 


nd under twenty-one; and if they ſhould have impunity 


tain y the privilege of ſuch their minority, no man's life or 
, tate could be ſafe (t). In my remembrance at,T hetford 
a young lad of ſixteen years old was convict for ſucceſſive 
hing ilful burning of three dwelling-houſes, and in the laſt of 
ion hem burning a child to death, and yet had carried the 
under atter ſo ſubtilly, that by a falſe accuſation of another 
„ the erſon for burning the firſt houſe an innocent perſon was 
bu brought in danger, if it had not been ſtrangely diſcovered: 
have had judgment to die, and was accordifigly execu- 


ed (u). 

Fourteen years of age therefore is the common ſtandard, 
it which age both males and females are by the law ob- 
oxious to capital puniſhments for offenſes committed by 
hem at any time after that age; and with this agrees 


Dalton's Juſtice of Peace, cap. 95. and 104 (z). 
2. An 


fe- 

dom. | 

ot be (t) Our author's argument con- (u) At Abingdon aſſizes, Feb. 
m ludes very ſtrongly againſt their 23, 1629, before Whitlock juſtice, 


(caping with impunity, but loſes one John Dean, an igfant between 
uch of its force when urged in eight and nine years, was indicted, 
behalf of capital puniſhments, for ' arraigned, and found guilty of 
here is no neceſſity that if they be burning two barns in the town of 
ot capitally puaiſhed they muſt Windſor; and it appearing upon ex- 
berefore go unpuniſhed ; Fl that amination that he had malice, re- 


r 25. hatever ſeverity may be needful verge, craft and cunning, he had 
ment n caſes of murders and acts of vio- 2 to be hanged, and was 
re be ence, yet in the common inſtances anged accordingly. MS, Report. 
wht df larceny and ſtealing, ſome other (x) N. Edit. p. 450. 
un iſnment might be found, which y) Pp. 247. bb 
ſo ede leave room for the reforma - z) The fill edition, but in the 
; on of young offenders. laſt edition, cap. 147 and 157, 


Fitz. N. B. 202. 5. (x) Co. Littl. , 405 ). Vide Mr. 
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2. An infant under the age of fourteen years and aboy, 
the age of twelve years is not prima facie preſumed to he 
doli capax,- and es regularly for a capital offenſe 
committed under fourteen years he is not to be convidte 
* judgment as a felon, but may be found ng 
uty. 
But tho prima facie and in common preſumption this de 
. true, yet if it appear ts the court and jury that he wx 
doli capax, and could diſcern between good and evil at the 
time of the offenſe committed, he may be convicted an 
undergo judgment and execution of death, tho he half 
not attained amum pubertatis, viz. fourteen years; tho 
according to the nature of the offenſe and circumſtancaf 
of the caſe the judge may or may not in diſcretion re. 
prieve him before or after judgment, in order to the oh. 
taining the king's pardon. 12 Aff. 30. Corone 118 C100. 
Alice de Walborough of the age of thirteen years was burnt 
by judgment for killing her iniſtreſs; and it is there ſaid, 
that by the antient law none ſhall be hanged within age, 
which is intended the age of diſcretion, viz. fourteen 
ears; but before Spigurnel an infant within age (a), that 
ad killed his companion, and hid himſelf (fe mucha), wa 
preſently hanged ; for it appeared by his muching he coul( 
diſcern between good and evil, and malitia ſupplet ets- 

tem. 

25 E. 3. 85. Corone 129. One within age was found 
guilty of larceny, and by reaſon of his nonage judgment 
was reſpited, but afterwards, he was brought to the bar 
and had his judgment; tho this book be generally on 
within age, it muſt bè intended within the age of diſcre 
tion, viz. fourteen years, for it was never made a doubt, 
whether if above that age he might not have judgment. 

3. But yet farther, if an infant be above ſeven yean 
old and under twelve years, (which according to the an- 
tient law was tas pubertati proxima) and commit a ſe- 
lony, in this caſe prima facie he is to be judged not guil 
ty, and to be found ſo, becauſe he is ſuppoſed not of dil 
cretion to judge between good and evil (b); yet even in 
that caſe, if it appear by ſtrong and pregnant evidence 


and 


(a) Ten years old according to (b) B. Corone 133 
Firzherbert's Report, Corone 118. 
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_ ween good and evil, judgment of death may be given 
enge gainſt him. 3 H. 7. 1 5. & 12.6, An infant of the 
ac of nine years killed an infant of the like age; he con- 
10 eſſed the felony, and upon examination it was found he 


id the blood and the body; the juſtices held he ought to 
de hanged (c). ? 


t 2 

9 pf that age, and to make it appear he underſtood what he ps 4 
ar id; for if the law require ſuch an evidence where the of- 11. 

the fender is above twelve and under fourteen, much more if 


e were under twelve at the time of the fact committed. 
The circumſtances muſt be inquired of by the jury, 
and the infant is not to be convict upon his confeſſion. 
3. It is prudence in ſuch a caſe even after conviction to 


170, hes? ap 

urn reſpite judgment, or at leaſt execution (d); but yet I do 
ſaid, not ſee how. the judge can diſcharge him if he be convict, 
age, but only reprieve him from judgment, and leave him in 
teer cuſtody till the king's pleaſure be known. | 

that And therefore the book of 35 H. 6. 11 12. per 


Meyle & Billing, That tho? a jury ſhould find ſuch an in- 


ul « fant guilty, the court ex cio muſt diſcharge him,” 
£1 muſt be underſtood either firſt only of a reprieve before 


judgment, or ſecondly at leaſt, that the jury find the-faQ, 
and that he was either within the age of infancy, viz. 
ſeven years old, or that he did the fact, but was under 


- ba {WM fourteen and not of diſcretion to judge between good and 
„evil; in which caſe the court ex officio ought to diſcharge 
Core. him, becauſe it is not felony. | 
ubs 4. And laſtly, if an infant within age be infra etatem in- 
it. antiæ, viz, 3 old, he cannot be guilty of felony (e), 
ear whatever circumſtances proving diſcretion may appear; 
an- | for 
a ſe- | 
all (c) But however they re- (d) Dalt. Juſtice, p. 505. 
dif. ſpited the execution that he (e) And yet there is a pre- 
bo might get a pardon. F. Co- cedent in the regiſter, fol. 309. 


rone 57. B. Corone 133. Dal- b. of a pardon granted to an 
ton ſays that an infant of eight infant within the age of ſeven 
years of age may commit ho- years, who was indited for 


for it. See Dalton's Juſtice, ry found, that he did the faR 
cap, 147. before he was ſeven years old, 


and circumſtances, that he had difcretion to judge be- 


micide, and ſhall be hanged homicide : in this caſe the Ju- 


27 


But in caſes of this nature, 1. It is neceſſary that very , Black. 
rong and pregnant evidence ought to be to convict one Com. ch. 


er. 70, 


* 
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feloniam; and thereupon the court gives judgment of ac- 
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for ex præ ſumptione juris he cannot have diſcretion (f), 
and no averment ſhall be received againſt that preſumy. 
tion: and altho the laws of England, as well as the Ciyi 
and Canon law, aſſign a difference between males an 
females as to their age of conſent to marriage, viz. four. 
teen to the male, twelve tothe female ; yet it ſeems tome, 
that as to matters of crimes, eſpecially in relation to cz. 
pital puniſhments, the females have the ſame privilege o 
nonage as the males; and therefore the regular A tas jy 
ber tatis in reference to capital crimes and puniſhments a 
both is fourteen years, with thoſe various temperamen | 
and exceptions above aſſigned. | 

And it is to be obſerv'd, that in all caſes of infancy, in- 

ſanity, Ec. if a perſon uncapable to commit a felony be 
indi ed by the grand inqueſt, and thereupon arraigned, 
the petit jury may either find him generally not guilty, ot 
they may find the matter ſpecially, that he committed the 
fact, but that he was non compos, or that he was under the 
age of fourteen, ſcilicet etatis 13 annorum, and had no 
diſcretion to diſcern between good and evil, & non fer 


quittal. 21 H. 1. 31. G. But if a man be arraigned in 
ſuch a caſe upon an indictment of murder or manſlaughter 
by the coroner's inqueſt, there if the party committed the 
fact, regularly the matter ought to be ſpecially found, be- 
cauſe if the jury find the party not guilty, they muſt in- 
quire how he came by his death, via. Et zuratores pre- 
& ditti quæſiti per curiam, quomodo is ad mortem ſuam di. 
« venit, dicunt ſuper ſacramentum ſuum, quod HT 


& A. B. die —— anno apud D. dum non fuit compu 
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and acquitted upon the indiQtment by the grand in- 


mentis, or dum fuit infra ætatem diſcretionis, ſcilicet q 
annorum, nec ſcivit diſcernere inter bonum & malun, 
prædictum J. S. cum gladio, c. percuſſit & ipſum ad- 
tunc & ibidem occidit, ſed non ex malitia precogitata, 
neque per feloniam, vel felleo animo; & fic idem F. S. ad 
mor tem ſuam devenit.” But if he be firſt arraigned, 


queſt, 


(f) Plowd. 19. a. (g) B. Corone 61. 
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gueſt, and found not guilty, he may plead that acquittal 

n his arraignment upon the coroner's inqueſt, and 
hat will diſcharge him; and the petit jury ſhall inquire 
arther how the party came by his death. 


| 


C HX FT. 


reference to criminal offenſes and puniſhments. 


\ ND thus far touching that natural defect of in- 
fancy. Now concerning another ſort of defe& or 
ncapacity, namely ideocy, madneſs, and Iunacy : For tho? 
dy the law of England no man ſhall avoid his own act by 
eaſon of theſe defects (a), tho? his heir or executor may, 
yet as to capital offenſes theſe have in ſome caſes the ad- 
antage of this defect or incapacity (b); and this defect 
omes under the general name of Dementia, which is thus 
diſtinguiſhed. | 
I. Ideocy, or fatuity a nativitate vel deme ntianaturalis 
uch a one is deſcribed by Fitzherbert, who knows not to 
ell 20s. nor knows who is his father or mother, nor knows 


nſtruction of another, then he is no ideot. F. N. B. 
33. 5. Theſe, tho' they may be evidences, yet they 


» 


oncerning the defect of ideocy, madneſs and lunacy, in 


is own age; but if he knows letters or can read by the 


dy are too narrow, and conclude not always; for ideocy or 
d ot 1s a queſtion of fact triable by jury, and ſometimes by 

, nſpection. 

* II. De- 


(a) For it is ſaid to be a 
axim in law, that no man of 
ull age ſhall be permitted to 
ultify himſelf. 4 Co. Rep. 
123. b. Beverley's caſe, Co. 
Lit. 247. a. The reaſon here- 
df is, becauſe a man cannot 
now or remember what acts 


he did when he was of non 

ſane memory. 35 Aſſiſ. pl. 

10. See contra F. N. B. p. 
9. Show. Ca. Parl. 153. 2 

K. 576. 

(h) Go. Lit. 247. b. Plowd. 

19. a. 
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HISTORIA PLACITORUM CORONZ. 
II. Dementia accidentalis, vel adventitia, which pro- 
ceeds from ſeveral cauſes; ſometimes from the diſtem- 
per of the humours of the body, as deep melancholy of 
aduſt choler ; ſometimes from the violence of a diſeaſe, 
as a fever or palſy ; ſometimes from a concuſſion or hurt 
of the brain, or its membranes or organs; and as it come 
from ſeveral cauſes, ſo it is of ſeveral kinds or degree; 
which as to the purpoſe in hand may be thus diſtributed: 
1. There is a partial inſanity of mind; and 2, a total in- 
ſanity, © | 
The former is either in reſpect to things quaad hoc ci 
illud inſanire ; ſome perſons, that have a competent uſe d 

reaſon in reſpect of ſome ſubjeQs, are yet under a parti. 
cular dementia in reſpe& of ſome particular diſcourſes, 
iſubje ds or applications; or elſe it is partial in reſpeR of 
degrees; and this is the condition of very many, eſpeci- 
ally melancholy perſons, who for the moſt part diſcover 
their deſect in exceſſive fears and griefs, and yet are not 
- wholly deſtitute of the uſe of reaſon; and this parti 
inſanity ſeems not to excuſe them in the committing of 
any offenſe for its matter capital; for doubtleſs moſt per. 
; ſons, that are felons of themſelves, and others are under 
a degree of partial inſanity, when they commit theſe of. 
fenſes: it is very difficult to define the indiviſible line 
that divides perfect and partial inſanity z but it muſt ref 
upon circumſtanees duly to be weighed and conſidered 
14 both by the judge and jury, leſt on the one ſide there be 
41 a kind of inhumanity towards the defects of human nz 
Wi ture, or on the other fide too great an indulgence givet 
#4 to great crimes: the beſt meaſure that I can think of 5 
| this; ſuch a perſon as labouring under melancholy di- 
' tempers hath yet ordinarily as great underſtanding, as or: 


4 dinarily a child of fourteen years hath, is ſuch a perſons 
hd may be guilty of treaſon or felony. | 
..=- Again, a total alienation of the mind, or perfect mal. 


neſs; this excuſeth from the guilt of felony and treaſon 
(d) ; de quibus infra. This is that, which in my lot 
Coſte's Pleas of the Crown, p. 6. is called by him abſolute 
madneſs, and total deprivation of memory. | 


Again, 


(d) 21 H. 5: 31. b. 
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Again, this accidental dementia, whether total or par- 4 * 1 
al, is diſtinguiſhed into that which is permanent or fix- 5 „ 
1, and that which is interpolated, and by certain periods 3 


| 
| 
| 


W. 4 viciditudes: the former is phreneſis or madneſs; the _ 
ter is that, which is uſually call'd /unacy, for the moon __ 
ath a great influence in all diſeaſes of the brain, eſpe- 2 


ally in this kind of dementia ; ſuch perſons common 


the full and change of the moon, eſpecially about the $ 
quinoxes and ſummer ſolſtice, are uſually in the height WJ 
f their diſtemper ; and therefore crimes committed by 0 


em in ſuch their diſtempers are under the ſame judg- 
ent as thoſe whereof we have before ſpoken, namely, : 
ccording to the meaſure or degree of their diſtemper; is 
he perſon that is abſolutely mad for a day, killing a | 
an in that diſtemper, is equally not guilty, as if he 

vere mad without intermiſſion. But ſuch perſons as have 

heir lucid intervals, (which ordinarily happens. between 

he full and change of the moon) in ſuch intervals have 

ſually at leaſt a competent uſe of reaſon, and crimes — 
ommitted by them in theſe intervals are of the ſame na- 7 
ure, and ſubject to the ſame puniſhment, as if they had 

do ſuch deficiency (e); nay, the alienations and con- 

racts made by them in ſuch intervals are obliging to their 

eirs and executors (f). wi 


1 Again, this accidental dementia, whether temporary or 1 
0 dermanent, is either the more dangerous and pernicious, oy 
g riſeth from aduſt choler, or the violent inflammation of 


| 
| 
| 
| 
ommonly call'd furor, rabies, mania, which commonly | | 
| 


he blood and ſpirits, which doth not only take away the £0 
ſe of reaſon, but alſo ſuperadds to the unhappy ſtate of * i] 
he patient rage, fury, and tempeſtuous violence; or elſe | 
t is ſuch as only takes away the uſe and exerciſe of rea- 
on, leaving the perſon otherwiſe rarely noxious, ſuch as 4 
sa deep delirium, ſtupor, memory quite loſt, the phan- 4 
aſy quite broken, or extremely diſorder'd. And as to " 
riminals theſe dementes are both in the ſame rank ; if- 

hey are totally depriv'd of the uſe of reaſon, they cannot 

de guilty ordinarily of capital offenſes, for they have not 
he uſe of underſtanding, and a& not as reaſonable crea- +." oh 


| 


ah | tures, 6 


(e) F. Corone 324 (f) 4 Co. 125. a. 3... _ 
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\ tures, but their actions are in effect in the condition of 
| brutes (g). a e 

III. The third fort of dementia is that, which is d. 
mentia affectata, namely drunkenneſs. This vice doth de. 
prive men of the uſe of feaſon, and puts many men into 
a perfect, but temporary phrenzy ; and therefore, ac. 
cording to ſome Civilians (h), ſuch a perſon committing 
homicide ſhall not be puniſhed ſimply for the crime of ho- 
micide, but ſhall ſuffer for his drunkenneſs anſwerable t 
the nature of the crime occaſjon'd thereby; ſo that ye 
the formal cauſe of his puniſhment is rather the drunken. 
neſs, than the crime committed in it : but by the laws 
England ſuch a perſon (i) ſhall have no privilege by thi 
voluntary contracted madneſs, but - ſhall have the ſame 
judgment as if he were in his right ſenſes. Plotud. 19 


4 Crompt. Juſt. 29. a. 


4 


But yet there ſeem to be two allays to be allow'd in this 
caſe, 

1. That if a perſon by the unſkilfulneſs of his phyſ. 
cian, or by the contrivance of his enemies, eat or drink 
ſuch a thing as cauſeth ſuch a temporary or permanent 
phrenzy, as aconitum or nux vomica, this puts him into the 
ſame condition, in reference to crimes, as any Other 
phrenzy, and equally excuſeth him. | 

2. That altho the ſimplex phrenzy occaſionꝰd immedi. 
ately by drunkenneſs excuſe not in criminals, yet if by one 
or more ſuch praQtices, an habitual or fixed phreny 
be caus'd, tho? this madneſs was contracted by the vice 
and will of the party, yet this habitual and fixed phrenzy 
thereby caus'd puts the man into the ſame condition in re- 
lation to crimes, as if the ſame were contracted involun- 
= at firſt, / 

low touching the trial of this incapacity, and who 
| ſhall be adjudged in ſuch a degree thereof to excuſe from 
the guilt of capital offenſes, that is a matter of great dif- 
ficulty, partly from the eaſineſs of counterfeiting this di 
ability, when it is to excuſe a nocent, and partly from 
the varicty of the degrees of this infirmity, whereof ſome 


- 


 & 2 & 


are 


(-) BraQ. 420. b. F. Co- 557. in rele. ad Clem. 8 
rone 193, 351. turioſus. Par. iii. F. 3. £4 


[h] Bartbolinus and others. [1] 4 Co. 125. a. 
See Covarruvius, Tom. 1. p. 
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capital offenſes, | | 
Yet the law of England hath afforded the beſt method 


trial, that is poſſible, of this and all other matters of 
, namely by a jury of twelve men all concurring in 
e ſame judgment, by the teſtimony of witneſſes vive 
ce in the preſence of the judge and jury, and by the 
ſpection and direction of the judge. 

There are two ſorts of trials of ideocy, madneſs or lu- 
cy, the firſt, in order to the commitment or cuſtody of 
e perſon and his eſtate, which belongs to the king, ei- 
er to his own uſe and benefit, as in caſe of ideocy; or to 
> uſe of the party, in caſe of accidental madneſs or /u- 
cy; and in order hereunto there iſſues a writ (k) or 
miſſion to the ſheriff or eſcheator, or particular com- 


inquire, and return their inquiſition into the Chan- 
ry; and thereupon a grant or commitment of the party 
d his eſtate enſues ; and in caſe the party or his friends 
d themſelves injur'd by the finding him a lunatick or 
ot, a ſpecial writ may iſſue to bring the party before 
chancellor, or before the king to be inſpeQed. Vide 
z. N. B. 233 ()). ä 

But this concerns not the purpoſe in hand; for whe- 


iſe be thus found an ideot, madman, or lanatick, or 
„yet if really he be ſuch, hie ſhall have the privilege 
= ideocy, lunacy, or madneſs, to excuſe him in ca- 
als. ; d 
decondly therefore, the trial of the incapacity of a 
ty indicted or appealed of a capital offenſe is, upon 
plea of not guilty, by the jury upon his arraignment, 


priſoner, and whether it be to ſuch a degree, as may 
uſe him from the guilt of a capital offenſe (m). 

n preſumption of law every perſon of the age of diſ- 
tion is preſumed of ſane memory, unleſs the contrar 
Pegs and this holds as well in caſes civil, as cri- 
al, . | 


01. I. D Again, 


) See Stamf. Prerog. 33. b. () N. EA. 547. 
davil. 50. 1 And. 107. | 


e ſufficient, and ſome are inſufficient to excuſe perſons 


iſſioners, both by their own inſpection and by inquiſition 


er the party that is ſuppoſed to commit a capital of- 


o are to inquire thereupon touching ſuch incapacity of 


"Ea vn a, er 7 
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' ſon, unleſs by circumſtances or evidences it appears the 
were committed in the time of his diſtemper; and thi 


thus far of counſel with the priſoner, as to aſſiſt himy 


be examined, whether the priſoner were under aQu 
| ſumption of law an ideot, and the rather, becauſe he hat 
no — to underſtand what is forbidden by law! 
pear, that he hath the uſe of underſtanding, which may 


| ſure, then he may be tried, and ſuffer judgment and e 
| ecution, tho? great caution is to be uſed therein (o/. 


4. Black. * 


Com. ch. 
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Again, if a man be a lunatick, and hath his Jucida is 
tervalla, and this be ſufficiently proved, yet the law pre 
ſumes the aQs or offenſes of ſuch a perſon to be com 
mitted in thoſe intervals, wherein he hath the uſe of re 


alſo holds in civils, as well as in criminals. 

And altho in civil caſes, he that goes about to alley 
an act done in the time of lunacy, muſt ſtrictly prove i 
ſo done, yet in criminal caſes, (where the court is to l 


matters of law and the true ſtating of the fact) if a lum 
tick be indicted of a capital crime, and this appears to tf 
court, the witneſſes to prove the fact may and muſt al 


lunacy at the time of the offenſe committed. 
A man, that is ſurdus & mutus a nativitate, is in pn 


e, or under what penalties (n): but if it can 


of that condition diſcover by ſigns to a very great m 


I come now to apply what has been ſaid to the varia 
natures of capital crimes. 

If a man in his ſound memory commits a capital d 
fenſe, and before his arraignment he becomes abſolutek 
mad, he ought not by law to be arraigned during ſuch l 
phrenzy, but be remitted to priſon until that incapaci 
be removed; the reaſon is, becauſe he cannot adviſed 
plead to the inditment; and this holds as well in cat 
of treaſon, as fclony, even tho' the delinquent in Ha. 

. | ſoul: << 


(n) Vide Leg. Alfredi, I. 14. he ſhall not ſuffer. Crom 
B. Corone 101 & 217, Juſt. 29. a. But if one, w 

(o) According to 43 Aſſiſ. is both deaf and dumb, n 
pl. 30. and 8 H. 4. 2. if a diſcover by ſigns that he hu 
priſoner ſtands mute, it ſhall theuſe of underſtanding, mud 
be inquired, whether it be wil- more may one, who is 06 
ful or by the at of God; dumb, and conſequently m 
from whence Crompton infers, be guilty of felony, ſed qu 
that if it be by the act of God how he ſhall be arraigned, 
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und mind were examined, and confeſſed the offenſe be- 
dre his arraignment : and this appears by the ſtatute of 
3 H. 8. cap. 20. which enacted a trial in caſe of treaſon 
ter examination in the abſence of the party; but this 
atute ſtands repealed by the ſtatute of 1 & 2 Phil. & 
ar. cap. 10. Co. P. C. p. 6. And if ſuch perſon after 
is plea, and before his trial, becomes of non 2 memory, 
e ſhall not be tried; or, if after his trial he becomes of 
on ſane memory, he ſhall not receive judgment; or, if 
ter judgment he becomes of non ſane memory, his exe- 
tion ſhall be ſpared; for were he of ſound memory, he 


1. ight allege ſomewhat in ſtay of judgment or execution. 
te. P. C. 4. (.) NES : 

alk But becauſe there may be great fraud in this matter, 
et if the crime be notorious, as treaſon or murder, the 


dge before ſuch reſpite of trial or judgment may do well 
d impanel a jury to enquire ex officio touching ſuch inſa- 
ity, and whether it be real or counterfeit. | 

If a perſon of non ſane memory commit homicide during 


ignment, ſuch perſon ſhall neither be arraigned nor 
ied, but remitted to gaol, there to remain in expeCtation 
the king's grace to pardon him. 26 A. 27. 3 E. 3. 
prone 351. "41 

But it ſeems in ſuch a caſe it is prudence to ſwear an 
queſt ex officio to inquire touching his madneis, whether 
was feign'd; and thus it was done in the caſe of 3 E. 3. 
d in Somervil's caſe, Anderſon's rep. par. 1. n. 154. 
ut in caſe a man in a phrenzy happens by ſome overſight, 
by means of the gaoler to plead to his inditment, and 


ſed put upon his trial, and it appears to the court upon his 
ci al, that he is mad, the judge in diſcretion may diſ- 
erge the jury of him, and remit him to gaol to be 


ied after the recovery of his underſtanding, eſpecially 
caſe any doubt appears upon the evidence touching the 
zilt of the fact, and this in favorem vitæ; and if there 


1 a pregnant evidence to prove his inſanity at the time of 
* e fact committed, then upon the ſame favour of life 
* | D 2 and 
mus : 

oi 


(p) See Sir John Hawles's Remarks on Bateman's trial. 
ate Trials, Vol, 4. p. 205. 


Ich his inſanity, and continue ſo till the time of his ar- | 


no colour of evidence to prove him guilty, or if there 
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coming in, ſhe told them, ſhe had kill'd ber infant, and 


it was left to the jury with this direction, That if it di 
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they were to find her guilty ; but if they found her us 
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and liberty it is fit it ſhould be proceeded in the trial, in Wi 
order to his acquittal and enlargement. If a perſon dur. 
ing his infanity commits homicide or petit wg, and re-. 
covers his underſtanding, and being indicted and arraign- 
ed for the ſame, pleads not guilty, he ought to be acquit. 
ted; for by reaſon of his en e he cannot act fell 
animo. 12 H. 3. Dower 183. Forfeiture 33. 21 f. J. 41 
b. il alera quite, that is, ſhall be found not guilty. 

And it is all one, whether the phrenzy be fix'd and per. 
manent, or whether it were temporary by force of an 
diſeaſe, if the fact were committed while the party wa 
under that diſtemper. 

In the year 1668. at Ayleſbury a married woman «i 

ood reputation being deliver'd of a child, and having nd 
ſlept many nights fell into a temporary phrenzy, and kill 
her infant in the abſence of any company; but, company 


there it lay; ſhe was brought to gaol preſently, and aftai 
ſome ſleep ſhe recovered her underſtanding, but ma- 
velled how or why ſhe came thither ; ſhe was indicted ſu 

murder, and upon her trial the whole matter appearing, 


appear, that ſhe had any uſe of reaſon when ſhe did i, 


der a phrenzy, tho” by reaſon of her late delivery and wat 
of ſleep, they ſhould acquit her; that had there bez 
any occaſion to move her tothis fact, as to hide her ſhame, 
which is ordinarily the caſe of ſuch as are delivered oi 
baſtard children and deſtroy them; for if there had be 
jealouſy in her huſband, that the child had been none oF" 
his; or if ſhe had hid the infant, or denied the fact, the : 
had been evidences, that the phrenzy was counterfeit ; bi 
none of theſe appearing, and the honeſty and virtuous « 
portment of the woman in her health being known to ti 
jury, and many circumſtances of inſanity appearine 
the jury found her not guilty, to the ſatisfaction of 
that heard it, | 
Touching the great crime of treaſon regularly the (an 
is to be ſaid, as in caſe of homicide, ſuch a phrenzy 
inſanity as excuſeth from the guilt of the one, excuſe 
from the guilt of the other: the reaſon is the ſame; # 
that cannot act felonice or animo felonicocannot act proditin 


\ 
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or being under a full alienation of mind, he acts not per 
Jeflionem or intentionem. This appears by the ſtatute of 
H. 8. cap, 20. which, tho? it enacts, that a non compos 


e- 
n. -ntis ſhall be tried for treaſon, yet it expreſsly declareth, 
it That if 1 commit high treaſon, while they are in 
Ie good, whole and perfect memory, and after examina- 
1, tion become non compos mentis, and that it be certified 
by four of the council, and at the time of the treaſon 
et. they were of good, ſound and perfect memory, and 
m then not mad, nor lunatic, and afterwards became 
To mad; then they ſhall proceed to trial:ꝰ which ſtrongly 
nforceth, that a treaſon cannot be committed by a mad- 
nen, or lunatic, during his lunacy. | 
no RS And with this agrees my lord Coke P. C. p. 6. in theſe 
lt rords, He that is non compos mentis, and totally depri ved 
ant all cempaſſing and imaginations, cannot commit high 
and eaſon by compaſſing or imagining the death of the king ; 
frer pr furioſus ſolo furore punitur ; but it muſt be an abſolute 
nat: adneſs, and a total deprivation of memory. | 
| to This, tho it be general, yet the ſame author tells us, 
ing, Rep. 124. b. Beverly's caſe, in theſe words, Mes in aſcun 
- di pſes non compos mentis poit committe hault treaſon, come ſi 
dit tua, ou offer a tuer le roy. This is a falſe exception, 
uh d I ſhall not queſtion it, becauſe it tends ſo much to 
want e ſafety of the king's perſon : but yet the ſame author, 


C. p. 6 tells us, that tho” this was antiently thought to be 
w, yet it is not ſo now; for ſuch a perſon as cannot 
dmpaſs the death of the king by reaſon of his inſanity, 
WS nn0t be guilty of treaſon. within the ſtatute of 25 E. 3. 
e nd thus far concerning the incapacity of ideocy, mad- 
ſs and lunacy, 


. = Sony gw 1 Ae —— * 4 
* 


See Foſter. 
; Diſcourſe 
the 2d, ch. 


i. page 258 
c. q 
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. 


Coneerning caſualty and misfortune, how far it excuſil 
in criminals. 


COME to the ſecond kind of accidental defects, u: 

caſualty and misfortune, and to confider how far it ei 
cuſeth : and firſt, we are to obſerve in this, and likewiſ 
in ſome other of the defects before and hereafter mentior 
ed, a difference between civil ſuits, that are terminate 
in compenſationem damni illati, and criminal ſuits or prok 
cutions, that are in vindiclam criminis commiſſi. 

If a man be ſhooting in the fields at rovers, and h 
arrow hurts a perſon Laing near the mark, the pam 
hurt ſhall have his action of treſpaſs, and recover his d 


mage, tho? the hurt were caſual (a); for the party | 


damnified by him, and the damages are but his repar, 
tion; but if the party had been kill'd, it had been jy 
infor tunium, and the archer ſhould not ſuffer death for i 
tho? yet he goes not altogether free from all puniſhme: 
(b). 6 E. 4. 7. per Cateſby, (c). 

As to criminal proceedings, if the act that is con 
mitted be ſimply caſual, and per infortunium, regular 
that act, which, were it done ex animi intentione, we! 
puniſhable with death, is not by the laws of England 


undergo that puniſhment ; for it is the will and intentio 


that regularly is required, as well as the act, and even 
to make the offenſe capital. : 


(b) Hob. 1 34. ni eſt plaeitum, qui inſcie 
(") For he forleits all his tet peccat, ſcienter emende 


goods and chattels. 2 H. 3. but by the ſame law, if on 


18. F. Corone 302. 2 Co. who was ſtanding on a ti 
Inſt. 149. 3 Co. Inſtit. 220. or any other place, where! 
By the antient law he was li- was at work, thould chanc! 
able to make the ſame recom- fall on another paſſing by, 
penſe or weregild, as in any was not to pay any thing, 
other caſe of homicide ; e. g. was deem'd entirely innocth 
if one ſhooting at a mark See Wilk. Leg. Anglo-Sax. 
ſhould accidentally wound and 277, 279. . 
kill another, he was neverthe- (e) B. Corone 148. Tis 
leſs to pay his weregild. Leg. paſs 310. F. Corone 354 
JH. 2. 1. 88. 1. go, Legis e- 8 N 

| 0 
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Now, what ſhall be ſaid thus ſimply caſual, and what 
e puniſhment, will be at large conſider'd when we come 
> homicide per infortunium; only ſomething will be ne- 


Mary to be ſaid thereof here. 


& tending to bodily hurt of any perſon, as by ſtriking 
beating him, tho? he did not intend to kill him, but 


de year and day (d); or if he ſtrike at one, and miſſing 
im kills another, whom he did not intend, this is felony 
>) and homicide, and not caſualty or 2 infor tunium. 
So it is if he be doing an unlawful ac, tho? not intend- 
g bodily harm of any perſon, as throwing a ſtone at 
other's horſe, if it hit a perſon and kill him; this is 
lony and homicide, and not per infortunium (f); for 


uilty of the conſequence that follows. 


flies from the helve, and kills another, this indeed is 
anſlaughter, but per infortunium ; and the party is not to 
fer death, but is to be pardoned of courſe; for it appears 
y the ſtatute of Marlbridge cap. 26. that it was not done 


If a man do ex intentione and voluntarily an unlawful - 


te death of the party ſtruck doth follow thereby within 


je act was voluntary, tho' the event not intended; and 
jerefore the act itſelf being unlawful, he is criminally 


But if a man be doing a lawful act without intention of 
y bodily harm to any perſon, and the death of any 
rſon thereby enſues, as if he be cleaving wood, and the 


(d) The reaſon of this is, 
cauſe the law doth preſume, 
at after the year and dayit 
nnot then be diſcerned, whe- 
er he died of the ſtroke, or a 
tural death. 3 Co. Inſtit. 53. 
(e) The like in the caſe of 


athem, if a man ſtrike at 


other. 13 H. 7. 14. a. 

(') 11 H 7. 23. a. per Fi- 
ux Ch. Juſt. B. Corone 229. 
cclamation 13. 22 Aſſiſ. pl. 


(2) Here our author right- 
lays, it appears by the ſta- 
te of Marlbridge, that it was 
t felony, for that ſtatute 
ly ſuppoſes it not to be fe- 
Y, but does not make that 
t to be felony which was ſo 
fore, as ſome have inrgi- 
d. 2 Co. Inſtit. 148, 315. 
it appears by Magna Char- 


r feloniam (g): yet the laws of England are ſo tender 
D 


e, and miſſing him maihem 


cap. 26. which was before 


4 of 
the ſtatute of Marlbridge, that 
he who kill'd another per in- 
fortunium, was in no danger 
of death. Kel. 123. nor indeed 
could it be ſelony, it not being 
done felleo animo. 4 Co. 124. 
b. The deſign of that ſtatute 
was quite of another nature, 
viz. that the country ſhould 
not be amerced where a man 
was kill'd per infortunium, for 
at that time murdrum peculi- 
arly ſignified the ſecret private 
killing of a man ; as if he was 
found kill'd, but it was not 
known by whom; and thus it 
is defined by Bracton, Lib. III. 
de corona, Cap. 1. to be occul- 
ta occiſio; and in the laws of 


Henry 1. l. 92. murdritus ho- 
mo dicebatur, cujus interfec- 


tor neſciebatur; and in Dial- 
ogo de Scaccario, Lib. I. cap. 
10. murdrum idem eſt, quod 
abſconditum. 


| 
! 
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reſtore them. 
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of the life of man, and to make men very cautious in al 
their actions, that the party, tho? his life be ſpared, ye! 
forfeits his goods, and muſt expect the king's grace to 


There happened this caſe at Peterborough : Deer broke 
into the corn of A. and ſpoiled it in the night-time; 4 
ſets his ſervant to watch in the night with a charged gu 
at the corner of the field, commanding him, that, whe 
he heard any thing ruſh into the ſtanding corn, he ſhoult 
ſhoot at that place, for it was the deer: the maſter, why 
was in another corner of the field, ruſhed into the ſtand. 
ing corn; the ſervant according to his maſter's direction 
ſhot, and kllled his maſter ; it was agreed on all hand, 
this was neither petit treaſon, nor murder, but whethe: 
it were ſimple homicide, or per infortunium, was a great 
difficulty; Firſt, the ſhooting was lawful, when the 
deer came into the corn, it being no purlieu, nor pro- 
claimed or chaced deer; again, the error of the ſervant 
was cauſed by the maſter's direction, and his own act; 
but if it had been a ſtranger that had been killed, it ha 
been homicide, and not miſadventure; on the other fide 
the ſervant was to have taken more care, and not to han 
ſhot upon ſuch a token as might have befallen a ma 
as well as a deer; and therefore for the omiſſion of due 
diligence, and better inſpection, before he adventured to 
ſhoot, it might amount to manſlaughter, and ſo be capi. 
tal; and this ſeems to be the truer opinion. 
But in the caſe of Sir William Hawkſworth, related b 
Baker in his chronicle of the time of Edward IV. p. 223 
(h) he being weary of his life, and willing to be rid o 
it by another's hand, blamed his parker for ſuffering hi 
deer to be deſtroyed, and commanded him, that he ſhould 
ſhoot the next man that he met in his park, that wou 
not ſtand or ſpeak ; the knight himſelf came in the nigit 
into the park, and being met by the keeper refuſed to 
ſtand or ſpeak; the keeper ſhot, and killed him, not 
knowing him to be his maſter : this ſeems to be no felony, 
but excuſeable by the ſtatute of MalefaFores in parcis 0 
| of 


„(h, Sub anno 1471. nat, „ That if any par 
(i) This ſtatute was made the ** ker find a treſpaſſer war 
21 E. 1. and doth expreſſy e- dering within his liber), 
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ill intention, which might make him guilty of treaſon, 
and not barely accident. Co. P. C. p. 6. 


all for the keeper was in no fault, but his maſter ; but, had mn 
yet he known him, it had been murder. | 

e to As to matter of high treaſon, where the life of the king + i 
is concern'd, it is not ſafe too eaſily to admit an excuſe by 14 
obe chance or misfortune; tho? ſuch fact cannot be treaſon, av 
4 that was purely caſual and involuntary, for there muſt be Fi 
gun 2 compaſſing or imagining to make treaſon ; yet a treaſonable 1 
hen intention may be diſguis'd under the colour of chance, 4 
ould and the ſafety of the king's life is of higheſt concernment. 4 
who And therefore when Walter Tyrrel, with a glance of an "#4 
and. arrow from a tree involuntarily, as Matthew Paris (K 3 
tion tells us, kill'd William Rufus, it could not be treaſon (), 4 
nd, becauſe there was no purpoſe of any miſchief, and he ſhot | | 
ther at the deer by the king's command; yet the fact was of 1 ä 
ren ſuch a conſequence, that he fled for it, which was a cir- 84 

the cumſtance that might probably infer, that there was ſome 0 
ml 
act; Hiſtory tells us, that upon a ſolemn juſt, or turnament # 
hal appointed by Henry II. king of France, _ the mar- 1 
ide, riage of his daughter, the king himſelf would needs run, 14 
have — commanded the earl of Montgomery to run againſt 11 
man him ; the earl's lance breaking upon the king's cuiraſſe, | | 


a ſplinter flew into the king's eye, and hit it, whereof he 


d to died : this was not treaſon, becauſe purely accidental. ; '1 
api : 7 
« intending to do damage ing to take him, he ſhafl #4 

dby „therein, and upon cry ** not be arraigned for the + 
223 „ made to him to ſtand he * ſame, norſuffer any puniſh- 1 
“ ill not yield, but fleeth © ment.” 8. P. C. 13. b. 1 
| Dor defendeth himſelf with (K] p. 54. by 
force; if ſuch parker kill Cl] Pat Ys Normand. #1 

** ſuch offender in endeavour- cap. 14. | 4 

Vn 


C HAP. | 
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c H A p. VI. 


Concerning ignorance, and how far it prevails, toexcuſe in 
capital crimes. 


GNORANCE of the municipal law of the kingdom, 

or of the penalty thereby inflicted upon offenders, doth 

' not excuſe any, that is of the age of diſcretion and compu 

mentis, from the penalty of the breach of it; becauſe 

every perſon ' of the age of diſcretion and compos menti: 

is bound to know the law, and preſumed ſo to do: Igne 
| rantia eorum, que quis ſcire tenetur, non excuſat (a). 

But in ſome caſes ignorantia fa#ti doth excuſe, for ſuch 

an ignorance many times makes the act itſelf morally in- 

voluntary; · and indeed many of the caſes of misfortune and 

. caſualty mentioned in the former chapter are inſtance 

that fall in with this of ignorance : I ſhall add but one ot 

two more. 

It is known in war, that it is the greateſt offenſe for 

ſoldier to kill, or ſo much as to aſſault his general: ſup- 

poſe then the inferior officer ſets his watch, or centineb, 

and the general to try the vigilance or __ of hiz 

centinels comes upon them in the night in the poſture of an 

enemy, (as ſome commanders have too raſhly done) the 

_ centinel ſtrikes or ſhoots him, taking him to be an enemy; 

his ignorance of the perſon excuſeth his offenſe. 

Foſter, In the caſe of Levet indicted for the death of France: 

299 Freeman, the caſe was, that William Levet being in. bed 

and aſleep in the night, his ſervant hired Frances Freeman 

to help her to do her work, and about twelve of the 

clock in the night the ſervant going to let out France! 

thought ſhe heard thieves breaking. open the door; ſhe 

therefore ran up ſpeedily to her maſter, and informec 

him, that ſhe thought thieves were breaking open the 

door; the maſter riſing ſuddenly, and taking a rapiet, 

ran 


[a] Plowd. 343. a. 


\ 
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Lf ſhe ſhould be diſcovered; Levet's wife ſpying Frances 
in the buttery, cried out to ber huſband, ** Here they 

© be, that would undo us: Levet runs into the buttery 
zn the dark, not knowing Frances, but thinking her to be 


, in the breaſt mortally, whereof ſhe — died. 

his was reſolved to be neither murder, nor manſlaught- 
er, nor felony. Vide this caſe cited by juſtice Jones, P. 
15 Car. 1. B. R. Cro. Car. 538. Cook's caſe. 


C'H A P. VII. 


Touching incapacities, or excuſes by reaſon of civil ſub- 
jetion, 


| COME now to thoſe incapacities, which J have ſtyled 
civil, and to conſider, how far they indemnify andex- 
cuſe in criminals, and criminal puniſhments. 


_ And firſt. concerning that, which ariſeth by reaſon of 


ved civil ſubjection. 
mon And this civil ſubje ction is principally of the ſubje& to 
the his prince, the ſervant to his maſter, the child to his pa- 


ncel rent, and the wife to her huſband. Somewhat I ſhall ſay 


ſhe of each of theſe. | 

. I. As to the firſt of theſe ſubjections, the ſubj ec to his 
the prince; it is regularly true, that the law preſumes, the 
iet, king will do no wrong, neither indeed can do any wrong 


u (a) ; and therefore, if the king command an unlawful Plackſ. 
at to be done, the offenſe of the inſtrument is not * 5 


thereby 


ſa] Co. Lit. 19. b, 4, 


43 
an down ſuddenly 3 Frances hid herſelf in the buttery, | 


a thief, and thruſting with his rapier before him hit Fran- 
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thereby indemnified (b); for tho' the king is not unde 
the coercive power of the law, yet in many caſes his com. 
mands are under the directive power of the law, which 
conſequently makes the act itſelf invalid, if unlawful, 
and 15 renders the inſtrument of the execution thereof 
obnoxious to the puniſhment of the law. Vide Stan 
P. C. 10a. b. (cj; yet in the time of peace, if two me 
combat together at barriers, or for trial of ſkill, if on 
kill the other, it is homicide ; but if it be by the comman{ 
cf the king, it is ſaid (d) it is no felony. 11 H.) 
23. a. 

l. As touching the civil ſubjection of the child, a 
ſervant; if either of them commit an act, which in itſel 
is treaſon, or felony, it is neither excuſed nor extenvated 
as to the point of puniſhment by the command of his mal. 


ter, or parent; for the command is void and againſt lay, 


and doth not protect either the commander or the inſtry. 


ment, that executes it by ſuch command (e). 

III. As to the civil ſubjection of the wife to.the hu. 
band: tho' in many caſes the command, or authority d 
thehuſband, either expreſs or implied, doth not privilegethe 
wife from capital puniſhment for capital offences; yet in ſom 
caſes the indulgence of the law doth privilege her from ca. 


pital puniſhment for ſuch offenies, as are in themſelve 


of a capital nature; wherein theſe enſuing difference 
are obſervable. | 


1. If a feme covert alone without her huſband, an 


without the coercion of her huſband, commit treaſon or 


| felony, tho' it be but larceny, ſhe ſhall ſuffer the like 


judgment and execution, as it ſhe were ſole; this is 


greed on all hands, Stamf. P. C. Lib. I. cap. 19. 15 l. 
2. Corone 38 3. LD . 
2, But 


(b) As if one man arreſt a- of this caſe, Corone 229. ſays, 


nother merely by the king's that other juſtices of the time 


commandment, that ſhall be of Henry VIII. denied this o. 
no excuſe to him, but he is pinion of Fineux, and held, 
nevertheleſs liable to an action that it was felony to kill a ma 
of falſe impriſonment. 16 f. in juſting and the like, not. 
6. F. Monſtrauns de faits 182. withſtanding the command 
1. H. 7. 4. b. B. Prerogative ment of the king; for that 
139. the commandment is agaiol 
(e) Vide BraQon, Lib. III. law. 3 Co. Inſt. 56, 160. 
De actionibus, 8 25 Dalt, Juſt. cap. 157 
(d) Per Fineux Ch. Juſt. N. Edit. 
but Broke in his abridgement | 


der 2. But if ſhe commit larciny 
5 Wuſband, ſhe is not guilty. 
Ic 


I). 


But 


ays, 
time 
o. 
eld, 
man 
not- 
and- 
that 
aiok 
» 

157 


f] F, Corone 199. Bracton 
de corona, Cap. 33. f. 9. 

e Quoniam ipſo ſuperiori 
uo obedire debet. Leg. Inæ, 
I. 57. B. Corone 108. | 
Ib] Becauſe the law ſup- 
poſes her to be then under the 
coercion of her huſband. Kel, 
31. 

li] N. Edit, cap, 157. 
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by the coercion of the 4 Black. 
27 Fs 40. (f); and accord pig 4. 


vg to ſome, if it be by the command of her huſband. bid. Hawk. 


>) which ſeems to be law, if her huſband be preſent P. c. 2. 
b); but not if her huſband be abſent at the time and . 
Jace of the felony committed. HE 

3. But this command or coercion. of the huſband doth _ 

ot excuſe in caſe of treaſon, nor of murder, in regard 
f the heinouſneſs of thoſe crimes. Mr. Dalton's 7 
2. 104 (i). And hence it was, that in the caſes o 
eaſons committed by Arden and Somerville (x) againſt 
ueen Elizabeth, both their wives were attaint of high 
eaſon, tho' their execution was ſpared ; and yet they 
ere only aſſenters to their huſbands treaſons, and not im- 
ediately actors in it, and ſo were principals in the ſe- 
ond degree; and upon the ſame account the earl of So- 
rſet and his wife were both attaint, as acceſſaries be- 
ore, in the murder and poiſoning of Sir Thomas Overbury 


the 


4. It the huſband and wife together commit larciny or 
burglary, by the opinion of Bratton, Lib. III. cap. 2. 
10 (m), both are guilty ; and fo it hath been practiſed 
dy ſome Ju es. Vide Dalt. ubi ſupra , cap. 104. and poſ- 
ibly in ſtrictneſs of law, unleſs the actual coercion of the 
aſband appear, ſhe may be guilty in ſuch a caſe ; for 
t may many times fall out, that the huſband doth com- 
it larciny by the inſtigation, tho? he cannot in law do it 
dy the coercion of his wife; but the latter practice hath 
dbtain'd, that if the huſband and wife commit. burglary 
and larciny together, the wife ſhall be acquitted, and 
he huſband only convicted; and with this agrees the 
old book, 2 E. 3. Corone 160. And this being the mo- 
dern practice and in favorem vite is fitteſt to be followed; 
and the rather, becauſe otherwiſe for the ſame felony 
huſband may be ſaved by the benefit of his clergy 


| the 

[KJ] 1 And. p. 104. | 

[1] Stat, Trials, Vol. I. Tr. 
28 & 29. 

Im] And Sect. 9. and Fle- 
ta, Lib. I. cap. 38. F. 12, 
13, 14. eſpecially, Si furtum 
inveniatur ſub Clavibus Uxo- 
ris. Vide Bracton & Fleta, 
ibid. and LL, Cauti, I. 74. 
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ſtands good againſt the wife, in as much as every indiQ- 


frequent practice. Vide Dalt. ubi ſup. cap. 104. where 
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the wife hanged, where the caſe is within clergy (n); 
tho? I confeſs this reaſon is but of ſmall value, for in man- 
ſlaughter committed jointly by huſband and wife the huf. 
band may have his clergy, and yet the wife is not on that 
account to be privileged by her coverture, | 

And accordingly in the modern practice, where thi 
huſband and wife, by the name of his wife, have been in. 
dicted for a larciny, or burglary jointly, and have plead. 
ed to the indictment, and the wife convicted, and the 
huſband acquited ; merciful judges have uſed to repriey 
the wife before judgment, becauſe they have thought, 
or at leaſt doubted, that the indictment was void again 
the wife, ſhe appearing by the indictment to be a wife, 
and yet charged with felony jointly with her huſband. 

But this is not agreeable to law, for the indictment 


ment is as well ſeveral, as joint; and as upon ſuch an in- 
dictment the wife may be acquitted, and the huſband 
found guilty, ſo e converſo the wife 75 be convicted, 
and the huſband acquitted; for the indictment is in lay 
joint, or ſeveral, as the fact happens; and ſo is the book 
of 15 E. 2. Corone 383. and accordingly has been the 


there are ſeveral inſtances of the arraigning of huſband 
and wife upon a joint indictment of felony ; which, i 
by law ſhe could not be any way guilty, had been errone- 
ous, for the indictment itſelf had been inſufficient : there- 
fore, tho? the former practice be merciful, and cauti- 
ous, it is not agreeable to law; for, tho* ordinarily ac- 
cording to the modern praQtice the wife cannot be guilty, 
if the huſband be guilty of the ſame larciny or burglary; 
yet, if the huſband upon ſuch an indictment be acquitted, 
and the wife convict, judgment ought to be given againſt 
her upon that indictment; for every indictment of that 
nature is joint or ſeveral, as the matter falls out upon the 
evidence. Vide 22 E. 4. 7 (o). 5. But 


(n) The reaſon of this is, law now ſtands, ſhe may in 
becauſe a woman cannot by all caſes have the ſame bereft 
law have the benefit of the by the ſtatute of 3 & 4. W. 4 
clergy. 11 Co. 29. b. yet in M. cap. 9. $. 7. as a mat 
Fitz. Corone 461. it was ad- may by his clergy. 
mitted that a woman might (o) B. Chartre de pardon 51. 
claim clergy; however as the | 
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5. But if the huſband and wife together commit a trea- 
on, murder, or homicide, tho? ſhe only aſſented to the 
reaſon, they ſhall be both found guilty, and the wife ſhall 


he coercion of the huſband, for the odiouſneſs, and dan- 


the zerous conſequence of the crime; the ſame law it is, if 
in. he be acceſſary to murder before the fact. 3 ä 
ad: 6. If the huſband commit a felony or treaſon, and the / 
the ife knowingly receive him, ſhe ſhall neither be acceſſary 


uch bare reception of her huſband ; for ſhe is ſub po- 
eſtate viri, and ſhe is bound to receive her huſband ; but 
ptherwiſe it is, of the huſband's receiving the wife know- 
ngly after an offenſe of this nature committed by 


ent her (p) 

d. &« M. 37 E. 3. Rot. 34. Linc. coram Rege. Ricardus 
in * Dey & Margeria Uxor ejus indictati pro recepta mento 
and * felonum ; Margeria dicit, quod indiftamentum præ did, 
ed, « ſuper præ diclam Margeriam fattum minus ſufficiens eſt, 
law © eo quod pred? Margeria tempore quo ipſa dictos felones 
ook * receptaſſe, ſeu eis conſentire debuiſſet, fuit cooper ta pred. 


* Ricardo viro ſuo, & adhuc eft, & omnino ſub poteſtate 
* ſua, cui ipſa in nullo contradicere potuit; & ex quo non 
* inſeritur in indiflamentopredifto, quod i pſa aliquod ma- 
lum fecit, nec eis conſentivit, ſeu ipſos felones receptavit, 
ignorante viro ſuo, petit j udicium, fi ipſa, vivente vir 
ſuo, de aliquo receptamento in præ ſentia viri ſui occa- 
* ſtonari . Fyſlas vi ſo & diligenter examinato in- 
* diflamento præd iclo ſuper prefatam Margeriam facto, 
* videtur curiæ, quod indictamentum illud minus ſufficiens 
ry ; „% ad ipſam inde ponere 1 deo ceſſet proceſ- 
c 


ted, , /us verſus eam omnino, Ec.” 


unſ Upon which record theſe things are obſervable : 
that 1. That the wife, if alone and without her huſband, 
the ay be acceſſary to a felony pot factum. 2. But ſhe can- 
But ot together with her huſband be acceſſary to a felony 
boſt faftum ; for it ſhall be intirely adjudged the act of 
y 11 be huſband ; and this is partly the reaſon, why ſhe can- 
1＋ ot be acceſſary in receipt of her huſband being a felon, 
5 decauſe ſhe is ſub poteſtate viri. 3. That in this caſe ſhe 


was 


(p) Co. p. C. 108. 


ot be acquitted upon the preſumption, that it was by F. C. 2. 3. 


after as to the felony, nor principal as to the treaſon, for 
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was not put to plead to the indiQtment not guilty, but 
took her exception upon the inditment itſelf ; and ſo 

note the diverſity between an indictment of felony, as prin. 
cipal, and the indictment of her, as acceſlary-after ; for 
in the former caſe ſhe ſhall be put to plead notguilty to the 
indictment, tho” it appear in the body thereof, that ſhe i 
covert. 4. That yet the indictment ſtood good, as to the 
huſband ; and upon this conſideration, tho” it is true the 
huſband and wife may be guilty of a treaſon, as is before 
ſhewn, yet it ſeems, ſhe ſhall never be adjudged a traita Wi 
barely for receiving her huſband, that is a traitor, or for i 
receiving jointly with her huſband any other perſon that 
is a traitor, unleſs ſhe were alſo conſenting to the treaſon, 
for it ſhall be intirely adjudged the act of her huſband, 
It is certain, a ſeme covert may be guilty of miſpriſion 

of treaſon committed by another man than her huſband; 
but whether ſhe can be guilty of miſpriſion of treaſon, if 
ſhe knows her huſband's treaſon, and reveal it not, is 1 
caſe of ſome difficulty: on the one ſide the great obligation 
of duty ſhe owes to the ſafety of the king and kingdom, 
the horridneſs of the offenſe of treaſon, and the great dan- 
ger that may enſue by concealing it, ſeems to render her 
guilty of miſpriſion of treaſon, if ſhe ſhould not detect it; 
on the other ſide, it may be ſaid, ſhe is ſub * cy viri, 
ſne cannot by law be a witneſs againſt her huſband, and 
therefore cannot accuſe him. Idee quære. But certainly, 
if ſhe conſented to the treaſon of her huſband, tho? he were 
the only actor in it, ſhe is guilty as a principal, and hath 
no privilege herein by her coverture, as is before ſhewn, 


C HAP, 


\ 
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. E A VI 

he 3 way ; 

e n . * 

— mcerning the civil incapacities by compulſion and fear. 
the | * 
ore | 

to JOIN theſe two incapacities together, becauſe they are 
> much of the ſame nature, as to many purpoſes ; and 
hat ow far theſe give a privilege, exemption, or mitigation 
on, capital — is how. to be conſidered. | 
nd, Firſt, There is to be obſerved a difference between the 


mes of war, or public inſurrection, or rebellion, and 
e times of peace; for in the times of war, and public 
bellion, when a perſon is under ſo great a power, that 


IS 2 e cannot reſiſt or avoid, the law in ſome caſes allows an 
10n punity for parties compell'd, or drawn by fear of death, 
Im, d do ſome acts in themſelves capital, which admit no ex- 
an- WW uſe in the time of peace. 


M. 21 E. z. coram Rege. Rot. 101. Line, © Walter de 


it; Ayng ton, and divers of his confederates at St. BotolpA's 
iri, Regiam poteſtatem aſſumentes, & ut de Guerra inſurgen- 
and tes, quendam T homam de Okeham ſutorem in capitaneumy 
aly, & majorem ſuum eligerunt,“ ſeized on two ſhips, and 
ere Mok away the corn (a); appointed a bell to be rung (b); 

nd commanded, that at the ringing thereof ig & eorum” 


dictæ, qui ad maleficia ſua conſentire noluerunt, cepe- 
* runt, & eos ſibi jurare fecer unt ad impriſas ſuas manute- 
nendas.” They were arraigned upon the indictment, 
nd committed: Illi, qui caacſi fuerunt jurare, dimittun- 
* tur per manucaptionem ; & illi, qui receperunt denarios, 
* petunt quod, ex quo patet per indiflamentum prædiqtum, 
* quod ipſi coacti fuerunt recipere denarios contra volunta- 
tem ſuam, petunt, quod poſſint quieti recedere ; I conſide- 


Vol. I. E „ ratum 
\ P, 


(a) One hundred and twen- (b Quandam communem 
A ra: of corn, value campanam ordinayerunt pul- 
6l. ſari. ä 


1 . 4 * 


uilibet eſſent parati, Se. Et plures homines ville pre- - 
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HISTORIA PLACITORUM CORONE. 
& ratum eſt per curiam, quod nihil mali in his reperitur' 
& ſed quia curia nondum adviſatur, dies datus eft per manr 
« captionem ; ideo tenit jurata.” I find no further pro- 
ceeding againſt them. 

M. 7 H. 5. coram Rege. Rot. 20. Heref. cited Co. P.C 
p. 10. Thoſe that ſupplied with victuals Sir Jaln Ola. 
caſtle, and his accomplices then in rebellion, as is faid, 
were acquitted by judgment of the court; becauſe it wy 
found to be done pro timore mortis, & quad receſſeru, 


quam cito 'poluerunt : note, it was only furniſhing d 


vituals, and pro timore mortis, which excuſed them: fa 
after the battle of Eveſbam in 49 H. 3. when that pry. 


dent act was made for the fettling of the kingdom, calle 


Didtum de Kenilworth, thoſe, that were drawn to aſſiſ 
the barons _ the king, tho? they were not put int 
the rank of thoſe that paid five years value of their 
lands for their aſſiſtance, viz. thoſe, that gratia, & w 
Juntarie, & non coatti miſerunt ſervitia fua contra regen, 
& -epus filium (c) ; yet, it ſeems, they were put to « 
fmaller mulct; for by the 12th, 13th, 14th, and 16th, 
articles: Coacti, vel metu ducti, qui venerunt ad bell, 
* necpugnaverumt, nec male fecerunt ; impotentes, qui v 
* vel metu coacti miſerunt ſervitia ſua contra regem, ve 
, gjusfilium; coałti, vel metu ducti, qui fuerunt depræd: 
«© tores, & cum principalibus prædonibus prædationes fe- 
% cerunt, & quando commode potuerunt, receſſerunt, & 


ad domos redierunt; femptores ſcienter rerum alienarun 


* valorum bonorum, quæ emerunt, reſtuuant, & inmiſer- 
„ cordia domini regis ſint, quia contra juſtitiam fecerun, 
% quia rex inhibuit, jam dimidio anno elapſo z] illi, qui at 
«© mandatum comitis Leyceſtriæ ingreſſi ſunt Northampton, 
« nec pugnaverunt, nec malum fecerunt, ſed ad Eecleſiun 
« fugerunt, quando regem venientem viderunt, & hoc fi 
<< attinQtum per bonos, ſolvant, quantum valet terra eorun 
per dimidĩium annumz illi, qui ex feodo comitis __ 

| « {int 


{c] Nor into the rank of “ ceſtriœ & complicium ſuo- 
thoſe who by lies and falſhood ** rum, attrahendo homie 
had drawn off others to the ** per mendacia & falſitats, 
earl of Leiceſter's party, and ** inftigando parti comitis 4 
were puniſhed with a mul of ** ſuorum, detrahendo pan 
two years value, as by Artic. “ regis & filii Tui, prniants' 
11. ** Laici manifeſte procu- per quantum valet tem 
** rantes negotia comitis Ley- ** corum per duos annos.” 
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ce {int ſolum in miſericordia dotmini regis : impotentes & 

4 alii homines, qui Hihil mali fecerunt, ſtatim rehabeant 

er tertas ſuas, & damma W in curia domini tegis.“ 
But even in ſuch caſes, 1 


te power of fuch rebels, he is inexcuſable, if upon a 
Wpretence of fear, or doubt of compulſion, he' affift' them. 
Now as to times and places of peace. 


it an act of treaſon, murder, or robbery, the fear of 
Jeath doth not excuſe him, if he commit the fact; for 


Again, if a man be deſperately afſaulted, and in peril 
pf death, and cannot otherwiſe eſcape, unlefs to ſatisfy 
is aſſailant's fury he will kill an innocent perſon then 
reſent, the fear and actual force wilt not acquit him of 
he crime and puniſhment of murder, if he commit the 
act; for he ought rather to die himſelf, than kill an 
nnocent: but if he cannot otherwiſe fave his own life, 


ailant ; for by the violence of the aſſault, and the offenſe 
ommitted upon him by the aſſailant himſelf, the law of 
ature, and neceſſity, hath made him his own protefloy. 
um debito moderamine inculpate tuielæ, as ſhall be farther 
ewed, when we come to the chapter of homicide /e de- 
endendo. (. | 
But yet farther, it is true in caſes of war between ſo- 
ereign princes the law of nations allows a prince to begin 
oſtility with ſuch a prince that deſigns a war againſt 
im; and if the fear be real, and upon juſt ground, non 
pntum de potentia ſed & de animo.—Grot. de jure belli & 
acts, Lib. II. cap. 22.4. 5. he may prevent the other's 
ual aggreſſion, and need not expect till the other 
Aually invade him, when poſſibly it may be too late to 
lake a ſafe defenſe ; and > — is, becauſe they are 
| 2 not 


(9) See this writ in the Regiſter, fol. 88. b. F. N. B. Vet, 


mt. 79. N. Edit. 177. 
(*) Polten cap. 5 


the whole circumſtances of 4 Blackſ. 
the caſe be ſuch, that he can fufficiently reſiſt, or avoid con · ch. ii. 


If a man be menaced with death, unleſs he will com- 


he law hath provided a fufficient remedy againſt ſuch | 
ears by applying himſelf to the courts and officers of | 
uſtice for a writ or precept de fecuri tate pacis (d). — 


e law permits him in his own defenſe to kill the aſ- 
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HISTORIA PLACITORUM CORONE. 
not under any ſuperior, that may by his proceſs or inter- 
poſition ſecure the prince againſt ſuch a juſt fear; and 
therefore in ſuch caſe the law of nations allows a prince to 
provide for his own ſafety. 
But it is otherwiſe between ſubjeQts, of the ſame prince: 
If A. fears upon juſt grounds, that B. intends to kill him, 
and is aſſured, that he provides weapons, and lies in wait 
ſo to do; yet without an actual aſſault by B. upon A. or 
upon his houſe, to commit that fact, A. may not kill B 
by way of prevention; but he muſt avoid the danger by 
| flight, or other means; for a bare fear, tho? upon a jul 
; cauſe, and tho” it be upon a fear of life, gives not a mar 
power to take away the life of another, but it muſt be an 
actual and inevitable _ of his own life; for the lay 
hath provided a ſecurity for him by flight, and recourſe to 
the civil magiſtrate for protection by a writ or precept 4 
ſecuritate pacis : and thus far RS the privilege by 
reaſon of compulſion or fear, 


þ % 


* WY a 


r 


Concerning the privilege by reaſon of neceſſity. 


ALTHO all compulſion carry with it ſomewhi 
of neceſſity, and abates ſomewhat of the volur 
tarineſs of the act that is done, yet there are ſome kind 
2 neceſſities, that are not by any external compulſion « 
orce, | | 
Touching the neceſſity of ſel-preſervation againſt u 
injurious aſſault ſomewhat hath been ſaid in the laſt chay 
ter, and more will be ſaid hereafter in its due place: | 
ſhall proceed therefore to other inſtances. 
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The neceſſity of the preſervation of the peace of the 4 Blackſ. [i 


kingdom by the apprehending notorious malefactors excu- 
ſeth ſome acts from being felony, which in the matter o IN 
ity were ny | | j g 


them without ſuch nece 


om. ch. ii, . 
fake 31. 15 


imſelf to be taken 


If a thief reſiſt, and will not ſuffer | 


upon hue or cry or purſuit, juſticiari ſe nolit permittere, | _ 
be be kill'd by the purſuants, it is no felony (a); de 950 | 1 


vide latius infra. 


By the ſtatutes of 3 4 E. 6. cap. 5. and 1 Mar. cap. = 
12. if there be a riotous aſſembly to the number of twelve _ Vw 
aſſembled to commit the diſorders mentioned in thoſe acts, $1 
the juſtices of peace, the ſheriff, mayor, or other officer 
of any corporation, Cc. may raiſe a power to ſuppreſs 
and apprehend them; and, if they diſperſe not upon pro- 
clamation, if any of the rioters be kill'd, or maimed, or 


fl 

hurt by the juſtices, &c. or thoſe aſſembled by them to = 
ſuppreſs the riot, it is by this act diſpuniſhable. = 

It is true, this a& (b) continued only during queen 
Elizabeth's life, and is now expired (c) ; : 
chance, as to the killing of ſuch perſons, as do not pre- 
ſently return upon proclamation to their homes, it needs 
the aid of an act of parliament to indemnify them; yet if 
they attempt any riotous act, and cannot be otherwiſe 
ſuppreſt, the ſheriff, or juſtice of peace may make uſe 
of ſuch a force upon them for preſervation of the peace, 
Got law, as by the ſtatute; quod 


as well by the 


vide in Ander ſon's Rep. part 2. n. 49. Pp. 67. Burton's caſe 
in fine; and the ſtatute of 13 H. 4. cap. 7. in principio, 
and 2 H. 5. cap. 8. whereby all men are bound, upon 
warning, to be aſſiſtant to the ſheriff and juſtice for the 
force, if it cannot be other- 
wiſe effected; ſo that the clauſes touching this matter in 
the pare ſtatutes of 3 U 4 E. 6. and 1 Mar. are but 
4 ſtatutes for neceſſity of 


ſuppreſſing oſ riots even 


purſuant to the law and 
preſerving the peace. 


a) See Leg. Inæ, l. 35. 
b) viz, 1 Mar, cap. 12. 
for 3 & 4 Ed. 6. cap. 5. was 

repeal'd by 1 Mar. cap. 13. 
(c) It was at firſt made to 
continue only till the end of 
the next ſeſſion, but was after- 
wards by ſeveral new aQs con- 


E 3 Some 


t altho, per- 


+ 


tinued during the life of queen 
Mary ; and by 1 Eliz. cap. 
16, was continued during her 
life alſo, and has never ſince 
been revived ; but in 1 Geo. 
1. Cap. 5. a new act was made 
to much the ſame purpoſe, 
which is perpetual. 
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* Some of the cajuiſts, and particularly Covarruvias, 
Com. ch. ii. Tam. I. De furti & raping tee, . Fr v4 473. 
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HISTORIA PLACITORUM coRON A. 


and Grotius de jure belli ac parts, Lib. II. cap. 2. 
tells us, that in caſe of extreme neceſſity, either of hunger 
or clothing, the ciyil diſtributions. of property ceaſe, and 
by. a kind of tacit condition the firſt community doth re. 
turn, and upon this, thoſe common aſſertions are ground. 
ed; © YPuicquid neceſſitas cogit, defendit.” ** Nees 2 
« eft lex temporis & loci.” t In caſu extreme neceſſitati, 
& omnia ſunt communia: and therefore in ſuch 'caſe thek 
is n0 t or at leaſt not puniſhable, as theft ; and ſome | 
even of our own lawyers (e) bave aſſerted the ſame ; and 
very bad uſe bath been made of this confeſſion by ſome 
of the Jeſvitical caſuiſts in France, who have thereupo 
adviſed apprentices and ſervants to rob their maſters, when 
they have Judged themſelves in want of neceſſaries, d 
clothes, or victuals ; whereof, the) tell them, they them. 
ſelves are the competent judges; and by this means let 
looſe, as much as they can, by their doctripe of probabi- 
lity, all the ligaments of property and civil fociety. 
4 do therefore take it, that, where perſons live under 
the ſame ciyil government, as here in England, that rule, 
at leaſt by the laws of England, is falſe; and therefore, 
tf a perſon, being under neceſſity for want of victuals, o i 
clothes, ſhall upon that account clandeſtinely, and anins 
furandi ſteal another man's goods, it is felopy (f), and 
crime by the laws of England puniſhable with death; 
altho the judge, before whom the trial js, in this caſe 
(as in other caſes of extremity) be by the laws of Eng- 
land intruſted with a power to reprieve the offender be- 
ſore or after judgment, m order to the obtaining the king's 
mercy, | WE 
For 1. Mens properties would be under a ſtrange inſe- 
curity, being laid open to other mens neceſſities, whereof 
no man can poſſibly judge, but the party himſelf. 
2. Becauſe by the laws of this kingdom (g) ſufficient pro- 
viſion is made for the ſupply of ſuch neceſſities by . 
1 | | | _ 


(d) See Puff, de jure natu- 
re, Lib. II. cap. 6. F. 6: 

(e) Britton, cap. 10. 
Crompt. 33. a. Plowd. 18. 


b. 19. a. Dalt. Juſt. cap. 99 
75 See Dalton ubi ſupra. 
(s) 43 Elz. cap. 2. &c. 
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he Jews, if we may believe the wifelt of kings, - Proverbs 


.. 30. 31 %u de not deſpiſe a thief, if he fieal to Ja- 
4 BF 7/5 4 fo, wer be 5s Pamgry 3. but i} He be fond, be 
4 * ſhall reſtore ſeven feld, and ſball give. all the ſubſtance of 
. un.: It is true, death was not among them the 
„enalty of theſt, yet his one We him no exemption 
om the ordinary puniſhment inflicted by their law upon 
i: WWW hat offenſe (b). * 1 

e lodesd this rule, in caſuextreme neceſſitatis omnia ſunt 
0 © communis,” does hold in ſome meaſure in ſome particu- 
r caſes, where by the tacit conſent of nations, or of ſome 


particular countries or ſocieties, it hath obtain!d. 
1. Among the Jews it was lawtyl in caſe of hunger to 
ull ears of ſtanding corn, and eat, Mattl. xii. 1. Cc. 
i) and for one, that paſſed through à vineyard, or olive- 
ard, to gather, and est without carrying away. Deut. 
Xill. 24, 25. | 

2. By the RIiadian law (k), and the common maritime 


er uſtom, if the common proviſion for the ſhip's compan 
e, gil, the maſter may under certain temperaments break 
an 


pen the private cheſts of the mariners or paſſengers, a 
lake a diſtribution of that particular and private provi- 


on for the preſervation of the ſhip's company. Vide 
1 n/elato del Mare, cap. 256. (1) Les cuſtomes de la Mere, 


77. | 
3. Nay, 1 find, amo our Engliſh voyages to the Weſt- 
ndies deſcribed by Hack uit, that it was 4 . cuſtom, 
hat if any ſhip wanted neceſſaries, and the inhabitants of 
he continent would not furniſh them for money, they 
pight, by the uſage of the ſea and nations, take proviſion 
y force, making the inhabitants reaſonable ſatisfaction; 
vr in theſe caſes the common conſent of nations hath 
nade it lawful, and therefore it is lawtul; 1. becauſe ne- 

| E4 ceſſary 
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(b) But their ordinary pu- ed againſt it only on account 
iſhment being only pecuniary of its being done on the: ſab- 
ould afteR him only, when be bath-day, Mark xi. 23. &c. 
as in a condition to anſwer Luke vi. i, &c. 

and therefore the ſame rea- (k) Vide Dig. Lib. XIV. 
ons which would juſtify that, tit. 2. de lege Rhodia de jaQu, 
an by no means be extended |. 2. F. 2. in fine. Leg. Guli- 
oa corporal, much leſs to a elmi Conqueſt. ay 38. 

apital puniſhment. (1) Printed at Venice 1584. 
(!) For the Phariſees objed - in 4to. 
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ceſlary in extremity ; 2. becauſe there are no other mean 
to obtain it by an application to ſuperiors ; but were thi 
done by Engliſh mariners upon the Engliſh ſhore, when 
both are under the ſame civil magiſtrate, the ' caſe wou|/ 
be otherwiſe, becauſe capable of another remedy. 
It is not lawful voluntarily to affiſt the king's eneniy 
with money or proviſion, for it is an adhering to the king, 
enemies, and ſo treaſon within the letter of the ſtatute « 
25 E. 3. but yet, if the king's enemies come into a cou, 
ty with a power too ſtrong for the county to reſiſt, ai 
will plunder the country, unleſs a compoſition be mat 
with them, ſuch a ranſoming of themſelves is ſo far fru 
being treaſon, that it hath been allowed as lawful. 1. 
reſpect of the extreme neceſſity. 2. Becauſe it is a lei 
' detriment to the country, and a leſs ſupply to the enemy . 
than that plunder would be; and for that purpoſe I hl 
ſet down the caſe at large. | 
M. 14 E. 2. B. R. Rot. 60. Dunelm, ** Placitum & 
„ tranſgreſſ. coram A. D. de Brome & ſociis ſuis juſtics 
6 riis domini regis in epiſcopatu Dunelm. ſede vacant 
& annodecimo regni ſui mittitur huc propter errores, & 
5 Turatores dicunt, quod Scoti inimici & rebelles rex 
ce prædict. die Martis in feſto Sante Catharine virgin 
anno regni regis nunc nono ingreſſi fuerunt terra 
c epiſcopatus Dunelm. ea de cauſa, ut ipſam deſtrueren 
e & quod omnès de communitate — predia nl 
«© tunc apud Dunelm. exiſtentes, volentes præcavere de 
«© torum inimicorum malitiam, ordinarunt, quod unu 
« quiſque illorum præſtarent ſacramentum corporak 
4 ſtare ordinationi, quæ pro proficuo communitatis ptæ 
„ diaz contingeret ordinari, qui quidem Willielmu: ( 
« Heberne jurat' fuit cum aliis, &c. Item quod pd 
« conſuluerunt facere finem cum prædictis inimicis, & 
6 cum eis fecerunt finem de mille & ſexcent' marc; 
% quam quidem ſummam oporteret ſolvi incontinente 
ce per quod, quia non habuerunt pecuniam preſto, o- 
4 dinarunt, quod quidam de communitate prædicta iten 
«© de domo in domum infra ball'. Dunelm & extra & 
6 perſcrutarent ubi denarii eſſent in depoſito, & ub 
% cunq; denarii hujuſmodi invenirentur, caperentur 1 
#* ſolutionem dicti finis feſtinand', quouſq ; levari 7 
| 60 
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nean « de eommunitat. prædict. & ſatisfieri illis, quorum de- 
e thi « narii fic capiendi fuerunt ; et quod prædictus Williel- 
ben „ur de Kellatue fimul cum quodam David de Rotheber 
woul « jurat? ad perſcrutandum in forma prædicta venit ad 
« prædictas domos, & ciſtam & 701. de propriis dena- 

Emir « riis ipſius Willielmi de Heberne in ciſta prædicta inven- 
king! « tas cepit & aſportavit, & c. Et juratores requiſiti, ſi 
ute a « predictus Willielmus de Heberne conſentiebat captioni 
COut- &« prædictorum denariorum, dicunt, quod non, & quia 
, an ce compertum eſt, & c. quod, ubi prædi cta ordinatio 
mad fuit facta de denariis in depoſito perſerutand' & capi- 
f end', prædict' Villielmus de Kellawe ſimul, &c. cepit 
1. K '« denarios prædict', qui fuerunt in domo & propria 

a li cuſtodia prædicta Willielmi de Heberne & contra volun- 

nem / tatem ſuam, & etiam pro eo, quod videtur curiz, 
[ (al quod predi&t” Willielmus de Heberne omnino eſſet ſine 


te recuperare, quoad denarꝰ ſuos prædict', niſi eſſet ver- 
e ſus præfat' Willielmum de Kellawe, & c. qui prædictos 
« denarios in forma prædicta cepit & aſportavit, conſi- 
« deratum eſt, quod predia* Willielmus de Heberne re- 
t cuperet verſus prædict' Willielmum de Kellawe præ- 
« dictos denarios & dampna ſua, que taxantur ad c. s. 
« & idem Willielmus de Kellawe committatur gaolæ, &c. 


erran prætexu cujus recordi ad ſectam prædicti Willielmi de 
erent, « Kellawe, aſſerentis errores & defeQus in prædictis re- 
4 cordo & proceſſu intereſſe, mandatum fuit epiſcopo 


« Dunelm. quod ſcire fac* prædicto Willielmo de Heberne, 
« &c. qui non venit. | 

« Ideo proceſſum eſt ad examinationem recordi per 
«- ejus defaltum, & aſſignat hos errores; primum, quod 
* nihil fecit contra pacem regis, nec denarios illos cepit 
« vi & armis, maxime cum prædictus Willielmus de He- 
gerne juratus fuit ſtare ordinationi prædictæ, & quod 
« ipſe Willielmus de Kellawe per ſacramentum præhibi- 
* tum injunctus fuit ſcrutari & denarios prædictos ca- 
«« pere; & non eſt conſonum, quod dictus Heberne recu- 
6« peraret prædictos denarios & dampnum contra aſſen- 
* ſum & juramentum ſuum proprium, nec quod ipſe 


1s, & 
narc'; 
nente! 


| rent 


* Kellawe committeretur gaolæ. 
ur 1 *© Item in hoc quod juſtic? fundaverunt judicium ſuum, 
poſit quod dictus Heberne non poſſet habere ſuum recuperare 
e“ de denariis prædictis, cum illud habere poſſet directe 
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HISTORIA PLACFFORUM COQRONE. 
cc yerſus communitatem virtute ordinationis & conceſ. 
s ſionis prædictarum, & c. ob quos errores hic in judicu 
5 recitatos confideratum eſt, quod erronice in primo ju. 
& dicio proceſſum eſt, & quod idem Kellazve 2 gaola de. 
5 liberetur, & totus proceſſus evacuetur, &e.” 

In Paſch. 15. Rot. 17. ** Patet, quod Scoti cum bo. 
F*© minibus de Rippon ſimiliter concordarunt pro. mill 
% marc”, ne villa comburetur.“ 

Nota, this was an act done for ſecurity of the county 
in a time of actual war and invaſion by enemies, an 
therefore rendered by that by-law and the executiu Wi 
thereof juſtifiable 
would hardly have done it in time of peace. 2. But tha, 
which this record principally evidenceth, is, that ſug 
a ſupply of the king's enemies upon ſuch a neceſſity in 
time of war, and to prevent the devaſtation of the country, 
was not taken at all to be an adhering to, or treaſonabk 
aiding of the king's enemies. X 


ir. . 


Concerning the offenſe of high treaſon, the perſon again 
whom cammitted, and the reaſon of the greatneſs of ti 
offenſe; and touching alligeance. 


L_J Aviog premiſed theſe general obſeryatians relating t 
See og pr Senerai! ; | 
Black. H all crimes, that are capital, and their puniſhments 
Com. ch. I ſhall now deſcend to conſider of capital crimes partic 


ns ng larly, and therein of high treaſon. 


on High And yet, before I deſcend to the particulars thereof, | 


3 ſhall premiſe alſo ſome things in general touching allige 
7:1. & ance, ſince the ſpecification of this offenſe conſiſts princi 
Hawk. P. pally in this aggravation, that it is contra ligeantie ſut 
C-c-vi Leine. 


P- 33 to 46, | The 


by reaſon of that neceſſity, whid 


HISTORIA PLACITORUM CORONZE. 

h treaſon is an offenſe, that more 
the perſon or government of the 
ng; and the greatneſs of the offenſe, and the ſeverity of 
upon theſe two reaſons. _ : 
fety, peace, and tranquillity of the 
ngdom is highly concerned in the ſafety and preſervati- 
2 of the perſon, dignity and 
d therefore the laws of the kingdom have given all poſ- 
ble ſecurity to the king's perſon and government under 


ule as the ſubject ha 


The offenſe of h 
omediately is agal 


e puniſhment is 
1. Becauſe the 


avernment of the king; 


b th his protection from the 
ng and his laws, ſq on the other fide the ſubject is bound 
his alligeance to be true ang faithful to che king; and 
nce all indiftments of high treaſon run praditerie, as a 
each of the truſt, that is wing to the king, contre li- 
antie ſue debitum, againſt that faith and alligeance he 
es tothe king, and contre pacem domini regis, caronam, 
dignitatem ei us. | 

And hence it is, that if an alien enemy come into this 
pgdorr. hoftilely to invade it, if he be taken, he ſhall be 
alt with as an enemy, but not as a traitor 
olates no truſt nor alligeance : reſolved in the 
ſe. Co. P. C. cap. 1. p. 11. 7 Co. Rep. 6. a. Perkin War- 


becauſe he 


ince in amity 


But if an alien, the ſubject of a foreign 
efit of the 


ith the king, live here, and enjoy the | 
g's protection, and commit a treaſon, he ſhall be judg- 
| and executed, as a traitor ;' for he owes a local alli- 
ance. ) Co. Rep. 6. the caſe of Stephano Ferrara (a) a 
prtugueze ; and the indictment ſhall not run contra zatu- 
lem dominum, but contra domi num ſuum, and conclude 
ntra ligeantie ſue debitum ; and ſuch an alien was com- 
llible to take the oath of alligeance in the leet. 2 Co. 
it. p. 121 (b). | | | 

It a merchant, ſubje& of a foreign prince in hoſtility 
th our king, come hither, after the war begun, with- 
It the king's licence, or ſafe · conduct, ſuch a perſon may 
dealt with as an enemy viz. taken, and ranſomed. 


ag. Chart. cap. 30. (c). 


(a) And Emanuel Lewes 
noco. Hill. 36 Eliz, Dyer 5.4. 1. 
5 t (e) 2 Co. Iaſtit. 58. 


(b) Mirroir de juſtice, cap. 
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Foſter, 


in this realm at the beginning of the war ſhall be attach 


chants, tho? alien enemies, have the benefit of the ki 


violate, they may be dealt with as traitors, not as enemia 


cover and protection of the king of England commits 


there went out precepts under the great ſeal to arreſt : 
thoſe of that hoſtile kingdom, until they 


« pacem attemptabunt. Rot. Vaſcon. 18 E. II. M. 2 


uſurper of the crown, = it is treaſon for any ſubjed 
to praQiiſe treaſon againſt his perſon ; and therefore, al 


_ againſt the uſurper in compaſſing his death have been! 


HISTORIA PLACITORUM CORON#. 
By that ſtatute merchants of an hoſtile country fouy 


without harm to their body or goods, till it be know li 
how the Engliſh merchants are uſed in the hoſtile count MW 

and if the Engliſh merchants be well uſed there, the 
ſhall be likewiſe uſed here ; ſo that in this caſe, ſuch me 


protection, and ſo owe a local alligeance, which if t 


for they have the advantage of the king's protection, "il 
well as his other ſubjeQs ; yea, it ſeems alſo, that if W 
ſubject of a foreign prince lives here as a private mall 
and then war is proclaimed betwixt out king and that vi 
reign prince, and yet that alien continues here in Engla 
without ee, to his natural ſovereign, but under tk 


treaſon, he ſhall be judged and executed as a traitor; ft 
by continuing here he continues the owning of his forme 
local alligeance. 

Yet for the on ſecurity in the times of hoſtility 
tween this and foreign kingdoms, eſpecially that of Fran 


ve ſuren 
% quod ſe bene gerent erga regem, & quod ſua bona n 
cc transferent ſine licentia regis, & quod litera, aut nu 
<< cjios non mittent ad partes externas, nec aliquid con 


r * — * F * =- - 
SY 5 11 i l i * 
R 


4 23 C21. Dor ſo.“ And ſometimes thoſe aliens va 
conſtrain'd actually to ſwear fealty to the crown of Engle 
in the times of hoſtility, and thereby to ſuperadd an 20 
al alligeance to that local alligeance, which they had bei 
under the king's protection as ſubje cts, tho? in truth the 
were the natural ſubjeQs of the hoſtile prince. Pat. 11 
H. 6. part. 2. n. 34 & 35. and, if they refuſed, we 
either impriſoned, or expelled the kingdom. Vide inf 
cap. I5. 3 

And upon the fame account it is, that tho? there be: 


Lo 2 


while the uſurper is in full poſſeſſion of the ſovereign!) 
the true prince regain the ſovereignty, yet ſuch atten} 


nile 
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foun hed as treaſon, unleſs they were attempts made in the * 
ache ht of the rightful prince, or in aid or aſſiſtance of him, 2 
nom auſe of the breach of ligeance, that was temporarily E! 
untr; . to him, that was king de facto; and thus it was done [3 
then WF. 4. 9 E. 4. 1 (d). tho“ H. 6. was declared an uſurper * 1 
1 me a& of parliament 1 E. 4. and therefore king Edward 398. , oF 
kin . puniſhed Ralph Grey with degradation, as wellas death, $4 
fte t only for his rebellion againſt himſelf, but alſo pur 1 
emi. /e de /on perjury & doubleneſs, qu'il avoit fait al roy H. 1 
on, E. 20. | Js | Fi 
if thi And — high treaſon is ſaid to be contra ligeantiæ [ { 
m ö tum, it will not be amiſs to premiſe ſomething touch- vY 
hat k > alligeance and its kinds, referring myſelf to 7 Co. Rep. 4 
ng SE /vin's caſe, in relation to what is here omitted touching 1 
er tit! | | | * ; 
mit Alligeance therefore due to the king is of two kinds: 1. Foſer, 1 
or; | riginal, virtual, and implied. 2. Expreſt, and declar'd 357. 52 
forme oaths or promiſes. -. "| 
The virtual or implied alligeance is that, which the ſub- 
ity & owes to his ſovereign antecedently to any expreſs pro- il 
Frau iſe, oath, or engagement: this is that, which the Cuſ- ” 
reſt ner de Normandie mentions cap. 13. Alliance & la a1 
ſurety loyaltie de tous ſes homes de toute la contree, par quoy it 
ona n ils ſont tenus a lui donner conſeil and & ayde de leurs 1 
ut nu propres corps contre toutes perſonnes qui peuvent viver | 
con & mouryr, & ſoy garder de lui nuyre en toutes choſes 
M. 2 ne de ſouſtenir in alcune choſe la partie de ceulx qui 
ns wet parlent contre luy.“ 
Engl And from the breach of this original ligeance ariſeth the 
n a0 rime of treaſon, tho? the perſon committing it never pro- 
ad bei iſed or ſwore faith or alligeance to his prince: for as the 
1th ing by the very deſcent of the crown is fal inveſted with 3 
Pat. 1 e right of ſovereignty before his coronation, (which is 4 
d, v nly a 1 olemnity attending that, which is be- 14 
de ini re ſettled in the prince by the deſcant of the crown, ) ſo 44 
he ſubject is bound to his king by an intrinſic alligeance at 
e bei eſore the ſuperinduction of thoſe expreſs bonds of oath, - =_ 
ſubjcOPomage, and fealty, which were inſtituted for the better {1 
reign We curing thereof. | 4 
e, alt | | And = 
attem} F 


(d) It was not done in this caſe, but only it is ſaid by the 
ounſel, that it may be done, 
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And this alligeance is either natural frotri all that ate 
ſubjects born within the kitig's alligeance ; or local, which 
obligeth all, that are teſident within the king's dominion, 
and partake of the benefit of the king's protection, alho'l 
ſtrangers born. | | | 

The breach of this primitive or virtual alligeance i 
that, which is called high treaſon ; what ſhall be ſaid d 


breach of this alligeance, ſo as to make a perſon guilty of WM 


treaſon, ſhall be ſhewn hereafter. 
The expreſs or explicit alligeance conſiſts in certain 
promiſes, oaths, or profeſſions atteſting and witneſſ 
that alligeance, and inſtituted for the farther ſecurity 
thereof: and they are of two kinds; firſt, thoſe, which 
were antiently inſtituted by the Common law, namely, the 
oath of fidelity and alligeance, and the profeſſion of lig 
homage ; and ſuch, as are inſtituted by act of parliament, 
namely the vath of ſupremacy inſtituted by the ſtatute d 
1 Eliz. (e), and the oath of obedience inftituted by the 


ſtatute of 3 Jacobi (f) Something 1 ſhall ſay of all rheſe. 
| l 


The oath of fidelity or fealty is of two kinds: 1. Tha 
which is due by tenure, whether of the king, or of meſne 
lords, which is ratione feod# vel vaſſalagii, and hath : 


| ſpecial relation to the lands ſo held, and is ſet down by 


Littleton, J. 19. Hear ye, my lord, I ſhall be faith: 
« ful and loyal, and faith to you ſhall bear for the tene- 
«* ments, which I claim to hold of you, and TI. ſhall lau- 

& fully do to you the cuſtoms and ſervices, Which J ought 
« todo at the terms aſſigned. So help me Gd. ? 
Touching this feudal fealty, or fealty by reaſon of te- 
nure, I have not much to do in this place. The other 
kind of fealty is that oath, which is called fidelitas lige, 
or alligeance, and performed only to a ſovereign prince, 
and therefore regularly ought to be performed by all men 
above the age of twelve years, whether they hold any 
lands or not. The tenor of this oath W to 
| Flela, 


(e) cap. 1. 1 & 8. ard new ones appoint- 

(f) cap. 4. [vide 7 Jac. I. ed in their room; ſee 1 W. 
cap. 2. & 6. 13 Car. Il. St. & M. Seſſ. 2. cap. 2. f. 3. 
2. Cap. 1. 13 & 14 Car. II. and 3 W. & M. cap. 2. 13 
cap. 3 & 4. 23 Car. II. cap. W. 3. cap. 6. 1 Annz, cap. 
2. 3o Car. II. St. 2. cap. 1.] 22, 4 Ann, cap, 8. 6 Annz, 
But theſe oaths are abrogated cap. 7, 14, 23. 1 Geo, |. 
by 1 W. & M. Seff. 1. cap. cap. 13, &c. 
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ta, Lib. III. cap. 16 (g). runs thus: “ Hoc auditis, 
F henny . fidem regi portabo de vita, & 


non portabo: ſic me Deus, & c.“ 
According to Britton, who wrote about 5 E. 1. 1 
29. (which is alſo mention'd in Calvin's cafe, ) Co. R p- 
5.) the common form of the oath of alligeance taken in 
ets runs thus: Ceo oyes vous N. bailife, que jeo A. 
« de ceo jour en avaunt ferray feal, & leal a noſtre ſeig- 
« niour E. roy Angleterre, & a ſes heires, & foy & 


© ray, ne orray, que jeo ne le defendray a mon poyer : 
fi Br 70e Bien & tes Seyntz.” This is the form of 
e antient oath of alligeance, or fidelity to the king, and 
s it is uſed at this day; and he, that is minded to ſee 
he antiquity of it, may read thereof ) C. Rep. 6. Cal- 
in's caſe, Spelmar''s Glofſ. Titulo Fidelitas, which carry 
up as high as king Arthur ; more particularly it was 
ſtabliſhed by the laws of the Confeſſor (h), and by the 
aws of king William I. quod vide in Spicilegiis Seldeni ad 
merum lege 52 (i). Statuimus, ut omnes liberi ho- 
mines fœdere & ſacramento affirment, quod intra & 
extra univerſum regnum Anglia Villieimo regi domino 
ſuo fideles eſſe volunt, terras & honores illius omni fi- 
delitate ubique fervare cum eo & contra inimicos & 
alienigenas defendere (k).“ 
And herein the prudence of the Common law is ob- 


nd plain, not intangled with long and intricate clauſes or 
eclarations, but the ſenſe of it is obvious to the moſt 


a, 5 RY 

* ommon underſtanding ; and yet, 2. it is comprehenſive 
of { the whole duty of the ſubje& to his prince, and 
.. erefore hath obtain'd for above ſix hundred years in this 


ingdom ; and if any difficulties ſhould occur in the ſenſe 
| or 


(g) ſeQ. 22. | | Ling Arthur is omitted. 
(h) J. 35. but theſe laws (i) Vide Leg. Anglo-Sax. 


e evidently ſpurious, and Edit. Wilkins, p. 228. Edit. 
3. m to be the compoſition of Lambard, p. 170. 
lt; dme lawyer after the reign of (K) Vide Aſſiſas Henrici re- 
ip. William II. Vide Hickeſii gis factas apud Clarendon & 


Diſſert. Epiſt. p. 95. and even renovatas apud Northampton. 


ws the legendary account of 


© membris, & terreno honore, & arma contra ipſum 


c lealte lui porteray de vie, & de membre, & de terrien 
honour, & que jeo lour mal, ne lour damage, ne ſave- 


* A 
a a — © . 
Fs I * "ISS. — oa. Le 


rvable; the antient oath of alligeance, 1. was ſhort, 


the beſt MS. copies of theſe Hoveden, p. 314. Edit. Savil. | 
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prelates, barons, and men o 


uni verſally underſtood ; for all perſons above the age f 


turn, which is in nature of a leet, where earls, baron; 


what leſs; and according to Britton, 2 68. (1) rum 
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or extent thereof, length of time and long experience 
practice hath faſſicieraly expounded it. eee 
[ ſhall ſubjoin ſome obſervables concerning this oath, 
which indeed explain that implied and virtua alligeance, 
whereof before. | 
1. By whom this oath is to be taken: It is to be taken 
by all perſons above the age of twelve years, whether de. 
nizens or aliens, 2 Co. Inſtit. 7 121. except women, earl, 
religion, according to Br;t. 
ton, cap. 12. which exception is not to be abſolutely and 


iſ 

4 
A 
188 


twelve years are bound to take this oath of alligeance, ex. 
cept women, as ſhall be ſhewn, but not in the ſane | 
manner, or place, as others ; but becauſe regularly thi 
oath was to be taken in the leet, or at leaſt in the ſheriff, 


prelates, and men of religion were not bound to do their 
ſuit, therefore by the ſtatute of Marlbr. cap. 10. is this 
exception added : but yet at other times and in other 
places men of religion and noblemen were to take it, 2 
ſhall be ſhewn. 

It differs from the oath of fealty perform'd to the kin 
by tenure, for that includes ſomewhat more, and ſome. 


thus when perform'd to the king: “ Ceo oyes vous boy 
« gents ge jeo J. S. foy a naſtre ſeignior le roy Edwai 
6 por terai de ceo jour en auaunt de vie & de membre, d 

&« cors E dechateux, & de terrene honor, & les ſerv 
ce qe a lui appendent de fees & de tenements, que jee teignM 
& de lui, leaument les ferray as termes dues a mon poer : | AR... 
« moy ayde Dieu les Seyntz, Sc. 
Now, beſides this oath of fealty or alligeance to the . 
king, there were antiently certain oaths adminiſtred v 
perions of a different age; but theſe have been long dil 
uſed, as namely that, which Britton mentions cap. 12. wi 
that all above the age of fourteen years (m) ſhould ſwer 
to be true and faithful to the king, and that they ſhoull 
not be felons nor aſſenters to felons, excepting men of re 
ligion, 


(1) & 479- | twelve years. See 2 Co. Iaſli. his! 
() This probably ſhould be 147. Vide ſupra in notis,. ; 
24. que 
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igion, women, clerks, knights, and their eldeſt ſons (n) ; 
ind of the like nature was that oath appointed by king 
Jenry III. to be taken by all men. above fifteen years, 
onſiſting of divers particulars in order to the preſervation 
ff the peace, and mention'd at large by Bracton, Lib. III. 
Tracf. 2. cap. 1. de Corona; both which it ſeems were 
emporary proviſions for preſervation of the peace, and 
herefore adminiſtered to perſons above fourteen and fif- 
en years, and differ'd from this ſettled oath of alligeance 

ve mentioned. | 

2. What kind of oath of fidelity this is: As there is Jo- 
agium ligeum, and homagium ſimplex, ſo there is fidelitas 
gea and fidelitas ſimpiex; this, that is perform'd to the 
ing, is fidelitas, ligea, and differs from the latter, 1. In 
at this is perform'd to a king, the other to a meſne lord. 
This is perform'd without relation to any tenure of 
nds, 3. This is without exception of the fidelity to 


is, : | 
8 5 there ſeems to be a double kind of lige fealty : as 
here there is a prince, that is ſubordinate to another, and 


et hath jura ſummi imperii over his ſubjects: ſuch was 
ee king of Scots, whilſt in ſome times of Edward I. and 
m ward III. he was in ſubjection to the crown of Eng- 
— 2nd ; ſuch was the prince of Wales before the conqueſt 
ar 


ereof by Edward I. and the full union of it to the 
own of England; and thus it was in many inveſtitures 
ade. formerly by the kings of England : for inſtance 
no 35 H. 3. when the king gave to his ſon Edward the 
rincipality of Gaſcoigne in France, ſo that the great men 
that country fecerunt ei homagium & fidelitatis jura- 
entum ; yet Matthew Paris (o) tells us, that dominus rex 
men ſibi retinuit principale dominium, ſcilicet ligeantiam. 

The like was done by E. 3. when Rot. Vaſcon. 36 E. 3. 
18. the king had given to the Black Prince the princi- 
Vor. I. | EW pality 


(n) This exception ſeems * que ils ne ſerrount felons, 
dt to relate to the oath, but ne a felons aſſentaunts, & 
the being in a decenna or ** volons, que toutz ſoient en 
hing. The whole paſſage * dizeyne, & plevys par de- 
Ins thus: Volons nous, ** ſeyners, ſauve gentz de re- 
que tres tous ceux de xiiii © ligion, clers & chivalers & 
ans de ſouthe nous facent “ lours fitz eynes, & femes.” 
le ſetement, que ils nous (o) p. 845. 

lerrount ſealx & leaux, & 


ny perſon, that is always ſalva fide & ligeantia domini 
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1 the prince, but alſo reſerved his own ſovereignty, »;z, 
0 


HISTORIA PLACITORUM- CORONEZ . 
pality of Aquitain with a regal juriſdiction, viz. merun 
& mixtum imperium, fo that in relation to the ſubjeQs of 
Aquitain he was in nature of a ſovereign; yet the king 
not only reſerved homagium ligeum to be perform*d to him 


minio directo & ſuperioritate nobis ſemper ſpecialiter . 
ſeroatis: by reaſon whereof the king did not only ſubſti 
tute his delegates or judges de la ſovereignty et de reſort io 
receive appeals from the prince, as appears by Mr. Se. 
den's Tit. Honoris, part. 2. cap. 3.4. 4. but was intitle 
to a ſuperior alligeance of all the ſubjects of Aquitain : { 
that here were two alligeances; one due to the prince, 
which was qualified and reſtrained, ſalva fide regis; and 
the other abſolute, which was due to the king as ſupreme, 

Again, when in the year 1170. Hen. 2. by conſent of 

arliament (p); as it ſeems, (for otherwiſe it could not 
Go thous) made his eldeſt fon king of England; ſo that 
there was rex pater, and rex filius, yet he reſerved tohim- 
ſelf the ſupreme alligeance of all his ſubjects: Et in 
* craſtino coronationis illius rex pater fecit Willielmun 
* regem Scotorum, & Davidem fratrem ſuum, & comi- 
«© tes & barones regni devenire homines novi regis, & 
“ jurare ei fidelitatem contra omnes homines, falva fide- 
i litate ſua; Quod vide apud Hoveden ſub eodem an- 
no (q), and the inſtrument itſelf at large apud Brompin, 
p. 1104. (r):“ Hæc eſt conventio & finis, quæ Vi. 
4% Jjelmus rex Scotiæ fecit cum domino ſuo Henrico rege 
« Angliæ filio Matildis imperatricis, viz, quod difu 
% Willielmus rex Scotiæ devenit homo ligeus domini regi 
« Angliz contra omnem hominem de Scotia, & de om. 
5 nibus terris ſuis aliis, & fidelitatem ei fecit, ut lig 
% domini ſuo, ſicut alii homines ſuo principi facere { 
&« lent ; ſimiliter fecit tomagium Henrico filio ſuo & fd. 
« litatem, ſalva fidelitate domini regis patris ſui, & 
«© Comites & barones de terra regis Scotiæ, de quibu 
% dominus rex Angliæ homagium habere voluerit, fi- 
*© cient ei homagium contra omnem hominem, et fidels 
e tatem, ut ligeo dominio ſuo, ſicut alii homines = 
| ec kacere 


(p) Hoveden ſub anno 1170. carii, fol, CLXVI. & Rymer' 

Brompton, p. 1061. Fadera, Vol. I. p. 39, © 
q) Et ſub anno 1175. magno rotulo penes Came 
(r) Et in libro rubro ſcac- rar”. | 
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ce facere ſolent, et Henrico regi filio ſuo et hæredibus ſuis, 
&« ſalva fidelitate domini regis patris ſui.” 

fins was firſt the ſupreme king, namely rex pater, who 
did not ouſt himſelf of his regality, as ſome have miſ- 
taken, but had the ſovereignty ſtill, for he reſerved his 
ligeance from the new king, and from all his ſubjeQts ; 
yea, and in farther teſtimony thereof the rex filius in the 
year 1175. did his father lige homage, and ſwore allige- 


condly, Here is a ſubordinate king, rex filius, who, tho' in 
relation to his father he was a ſubject, yet in relation to 
his. ſubjects, and particularly to the king of Scots, was a 
ſovereign. Thirdly, Here is yet another ſubordinate king, 
William the king of Scots, who was a ſovereign in relation 
dato his ſubje&s ; and altho there was an alligeance or fideli- 


nta /igea due by the ſubjects of Scotland to their king 
that William, yet it was ſalva fidelitate to the kings of Eng- 
um /and, tat her and ſon; and tho” there was a lige fealty due 
of to rex filius, yet it was ſalva fide regis patris; but the 


fidelity or alligeacce to the rex pater was purely fidelitas 
igea, for it had no exception. | 


3. The third: obſervable upon this oath of alligeance is, 
fee. WW: hat it is not only applicable to the politic capacity of the 
xing, but tothe perſon of the king, as well as to his office, 
blot, ior capacity; and for the miſapplication of the alligeance 


to the regal capacity or crown, excluſive of the perſon of 
the king, among other things the Spencers were baniſhed. 
Vide Judicium inde in Veteri Magna Charta & 7 Rep. 11. 


reg cal vin's caſe, for the oath is to be applied to the perſon 
om of the king, as well as his crown, | 

le 4 That in all oaths of fealty, as likewiſe in the pro- 
e o remon of homage to any inferior or ſubordinate lord or 
fa. rince, it muſt be alva fide & ligeantia domini regis ; and 
be o omit this ſaving is puniſhable in ſuch lord: ſee for this 
iv he notable Record of 6 E. 1. againſt the biſhop of Exe- 
t, er. Co. Lit. F 85. (\), and it is no more than is uſed in 
N ther kingdoms. Vide Spelm. in titulo Fidelitas. The empe- 


or Frederic Barbaroſſa in the year 1152. made a law, that 
thin his empire in omni ſacramento fidelitatis imperater 
eminatim excipiatur, which obtained preſently the like ob- 

ſervation 


facere 
ymer\ 


Lu 
| (f) p. 65. a. b. 


ance contra omnes homines, as appears by Hoveden, Se- 


67 


® — 
© = 


— * 
— 
Den 
Ts. Wm. Fs 


. 
on by 


—_— * . ö - 2 
DD rr 


HET 


ww 


. 8 
* * ” 9363— _— 
L 8 — 2 — 
* * * 8 — K N 2 : $ > IA 23 = * e 5 
D : f * X "Us b — . i os. . 2 
a = - — — > g — — — 7 4 7 2 oy ==>. —— 
* Ä 2 1 r 


86 


HISTORIA PLACITORUM CORONE. 


ſervation in all other countries, and accordingly is the 
Cuſtumer de Normandy, cap. 29. & Glaſſa 2da Ibidem. 
5. That tho” there may be due from the ſame perſon ſu. 
ordinate alligeances, which, tho? they are not without an 
exception of the fidelity due to the ſuperior prince, yet are 
in their kind ſacramenta ligea fidelitatis, or ſubordinate 
alligeances, yet there cannot, or at leaſt ſhould not be two 
or more co-ordinate abſolute ligeances by one perſon to ſe- 
veral independent or abſolute princes ; for that lawful 


prince, that hath the prior obligation of alligeance from 
his ſubject, cannot loſe that intereſt without his own con- 
ſent by his ſubjects reſigning himſelf to the ſubjeQion of 


another; and hence it is, that the natural-born ſubjeR of 


one prince cannot by ſwearing alligeance to another prince 
put off or diſcharge him from that natural alligeance ; for 


this natural alligeance was intrinſic and primitive, and an- 
tecedent to the other, and cannot be deveſted without the 
concurrent act of that prince to whom it was firſt due: in- 
deed the ſubjeC of a prince, to whom he owes alligeance, 
may entangle himſelf by his abſolute ſubjeQing himſelf to 
another prince, which may bong him into great ſtraits; 
but he cannot by ſuch a ſubjection deveſt the right of 
ſubjection and alligeance, that he firſt owed to his law 
prince (t). | 

It appears by Brafon, Lib. V. cap. 24. (u), that there 
were very many, that had been antiently ad fidem reg 
Anglie & Francie, eſpecially before the loſs of Normandy; 
ſuch were the comes mareſcallus that uſually lived in Ex- 
land, and M. de Feynes manens in Francia, who were adj 
dem utriuſque regis, but they ever ordered their homage 
and fealties ſo, that they {wore or profeſſed ligeance 0 
lige homage only to one; and the homage they performed 
to the other was not purely lige homage, but rather feuds, 
as ſhall be ſhewn more hereafter : and therefore when wir 
happened between the two crowns, remaneat per ſonalite 
quilibet eorum cum eo, cui fecerat ligeantiam, & faciat ſer 
vitium debitum ei, cum quo non ſteterat in perſona, Wr 


(t) The caſe here put by onal withdrawing alligearct 
our author is evidently meant from a prince, who has ab 
of a private ſubjcQ's eee cated the throne. 
alligeance to a foreign prince, (u) TraQat. 5. De Exc) 
and has no relation to a nati- tionibus. 


xc} 
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the ſervice due from the feud or fee he holds : but this did 


not always ſatisfy the prince, cum quo non ſteterat in per ſona, 
but their poſſeſſions were uſually ſeized, and rarely or not 


without difficulty reſtored without a capitulation to that 


purpoſe between the two crowns. Vide Clauf. 15 H. 3. 
m. 21. pro Henrico de la Vagor, Clauſ. 20 H. 3. m. 1. pro 
Simone Mont ford, and Placita Parl. 18 E. 1. (x), the 
petition of the earl of Ewe in France for the caſtles of 
Haſting and Tikehull is anſwered, ** Quandocunque placu- 


6 erit 1 Franciæ terras & tenementa hominibus 


« iſtius regni reſtituere, quæ ſua fuerunt, in poteſtate ip- 
4 ſius domini regis, _ ipſe dominus rex Angliæ de caſ- 


ve tris & terris poo pre: : 
« quod de conſilio ſuo viderit eſſe faciendum.“ 


But ſometimes it fell out that the inconſiderateneſs of 


perſons carried them upon preſumptions of ſome advan- 
tages to make a ligeance to both princes; and then the 
ſucceſles of either ſide rendered them within the penalty of 
the breach of alligeance to the adverſe party. | 

Peter Bryan had the earldom of Richmond here in Eng- 
land, and held it of the crown of England, and the duchy 
of Britany in France, which was held of the crown of 
France, (tho* Brompton tells us, that by an agreement be- 
tween Richard I. and the king of France ſub anno 1191. 
Y, the ſeigniory thereof was beſtowed upon the king of 
Eng land) he was an homager of the crown of France, and 
upon ſome agreement between him and the king of Eng- 
land touching a war with France, he came into England, 
and, as it ſeems, ſwore fealty to the crown of Englaud ; 
but afterwards he fell in again with the king of France, 
and betrayed the army of the king of England, and per in- 
ternuncios reddidit Angliæ regi homagium; but he. loſt 
himſelf with both crowns ; the king of France diſpoſed of 
the duchy of Britany to his ſon, and the king of England 
gave the earldom of Richmond to Peter de Sabaudia ; tho? 
upon an exchange he afterwards took it back, and reſtored 
it to a ſon of the former earl. M. Paris ſub anno 1234. 
p. 406. and Clauſ. 19 H. 3. m. 17. dorſ. where in a letter 
by the king to the pope the whole ſtory is related. 


F 3 5 After 
(x) Ryley's Plac. Parl. p. 20. (y) Vide Brompton, p. 1196. 


is prædicto comiti reddendis faciet, 


ET oP ad P 
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After this, Join de Breme otherwiſe Mont ford, deſcended 


from the above- mentioned Peter, falling in with king Ed. 


ward III. after his aſſumption of the title of France, was 
reſtored to the duchy of Britany and earldom of Ricſmond; 
and Clauſ. 19 E. 3. p. 1. m. 24. dor ſ. did his lige homage 
to king Edward III. as king of France in theſe words: Mon 
6 ſeigneur, jeo vous recognoiſſe droiturell roy de France, 


s et a vous, come a mon ſeignior liege et droiturell roy 


e de France, face mon homage pur le dit dutchy de Bye. 
&* taigne, quel jeo claime tener de vous, mon ſeignior, et 
c deveigne voſtre home lige de vie, et de membre, et de 
tc terrene honor, a vivre et morir countre touts gents.” His 
ſon Join de Mont ford falling back to the king of Franz 
loſt the earldom of Richmond by judgment in parliament 
7 R. 2. but entered de recordo, Rot. Parl. 14 R. 2.n 


14. 

en heſe difficulties befel thoſe, that were ad fidem utriuſ- 
que regis; they were ſure to be loſers on one fide, and 
{ometimes on both ſides, 
And thus far touching the oath of alligeance or fealty. 

II. The ſecond expreſs obligation of the ſubjedt to his 
prince 1s that of homage. 

This, tho? it be no oath, but a very ſolemn profeſſion of 
duty, vet it hath always fealty performed with it, andafter 
it; for homage draws with it fealty, which in caſe of ſim- 
ple homage done to a ſubject is with the ſame exceptions 
as the homage is; but in caſe of homagium ligeum it hath 
attending upon the performance thereof fide/itas ligea, or 
alligeance. | 

The kinds of homage are three: 1. Simple, as that 
which is performed to a mere ſubject by virtue of his te-. 
nure. 2. Homagium ligeum. 3. Homagium mixtum. 

1. The ſimple homage, which is performed barely bj 
reaſon of tenure, is that which Littleton deſcribes both 
in the words and ceremonies, Lib. II. cap. 1. (z), where- 
in always there is an exception of the faith due to the 
king, = 
2. Homagium ligeum, which is thus: “ Jeo deveigne 
<< voſtre home de ceo jour en avant de vy et membre, et 
ede terrene honor, et a vous ſerra foyal et loyal, et foya 
* vous portera contre touts gents, qe viure polent, ou 

| | cc mo- 


600 Se. 85. 
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« morier”; this is the form, that Fleta gives Lib. III. ca. 1 
16 (a). | :Þ 

1 ceremony is the ſame, when done to the king, as i q 
when it is performed to a meſne lord, only Rot. Parl. i 
18 H. 6. n. 58. the ceremony of kiſſing the king was "ON 4 


diſpenſed with by reaſon-of the danger of contagion in time 


of v 008 ; : | | 

And touching this homage theſe things are obſervable : j 

1. It differs from the oath of alligeance, in that this is | 

only by a profeſſion ; but alligeance is by an oath, tho? 
the oath of alligeance alſo accompany it. . b g 

2. It differs in this, that, whereas all men above the 

age of twelve years are to take the oath of alligeance, 

whether they hold land, or not; yet lige homage is not to ) 
. be performed but by three ſorts of perſons: 1. Such as 
| hold of the king by homage, which tho? it be performed 1 
uſ- in reſpe& of tenure, yet it is homagium ligeum, becauſe i 

þ 

| 

: 

g 


ind erformed to the ſovereign, and without any exception of 

p es an Y pt 
the homage due to inferior lords, 2, Such as are:dukes, 
earls, or viſcounts, or barons, tho' they hold nothing of 
the king, yet at the coronation they perform a lige. ho- | 1 
mage; the tenor whereof runs thus: I become your + 
4 man of life and limb, and of earthly worſhip, and 
C faith and truth I ſhall bear unto you to live and die 
e againſt all manner of folk: ſo God, me help J“ and then 1 
he toucheth the crown, and then toucheth the ground; Mt 
nota, it refers not to any lands. 3. By prelates or bi- 
ſhops ; and this is not only at the coronation of the king, 
but after their election, and before the reſtitution of their 
hat Wi temporalities. Vide Statute 25 H. 8. cap. 20. 
e · Antiently the clergymen quarelled at the performa 

of homage to the prince; but by the conſtitutions of Cla- 
benden ſet down by Matthew Paris, p. 101. they were 
oth bound to perform it, and it hath been hitherto praQiſed ; 
re. only to gratify them in ſomething antiently it was indulged 
the in this manner, viz. *© Faciet electus homagium & fidelita- 
| tem regi, ſicut ligeo domino ſuo, de vita, & membris, & 
ge de honore terreno, ſalvo ordine ſuo, priuſquam conſecra- 
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2. If it be homage done to the king, it is homagium ligeun, 


partly lige and partly not; and they are of two kinds: 
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& tur ; and tho? I do not find this ſalvo ordine inſerted i 
in after-times, yet there hath been a temperament added 
to that homage performed by clergymen, which it ſeem; al 
ſatisfied their ſcruple, their homage running thus: I « 
you homage, and faith, and truth bear unto you, our 
5 ſovereign lord, and to your heirs kings of England, and 
& I ſhall do, and truly acknowledge the ſervice of the 
cc lands, which I claim to hold of you in the right of the 
© church, as God me help.” | 

And this is fealty, as well as homage, for it is accom. i 
panied with an oath, tho? it hath the ſolemnity of gen- 
flexion, and kiſſing the king's cheek. ö 

3. The agreements and differences between that bo. 
mage, that is ſimply feudal, or by reaſon of tenure only, 
and this homage, that is komagium ligeum, are theſe: 1, 
Becauſe, tho homage is not to be done by any, but thoſe 
that hold by that ſervice, or by the nobility, or clergy, 
as before: yet when done to the king, it becomes homagiun 
ligeum in reſpect of the perſon to whom it is / performed 


and hath no exception of homage due to others. 3. Bu 
principally the — is in the effect of it, which is ex. 
cellently deſcribed by Terrien in his Comment upon th | 
Cuſtumer of Normandy, Lib. III. cap. 1. Feudal homage, iſ 
that is ſimply ſuch, binds only ratione feodi; therefore if 
the homager alien, or deliver to his lord his fief, or fee, i 
he is diſcharged of the obligation ; but lige _— tho 
it may be performed by reaſon of the fee in its kind or 
_ you it principally binds the perſon ; and tho the 
ef itſelf be aliened, or transferred to another, yet the 
obligation of lige homage continues. | 
3. There are certain homages, that are mixt, and 


1. When the homage is performed to a prince, that 
ſovereign in relation to his ſubjects, yet owes a ſub- 
jection to ſome other prince; this was the caſe of the 
prince of Wales, and the king of Scots before men- 
tioned, the r that they performed to the king 
of England, was ſimply lige homage, as we may read 
before, and particularly in Walſmngham's Ypodigma —_—_ 


1 FF 
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45 anno 1291. (b), where the tenor of the homage of 


ded John de Baliol king of Scots is entred in hc verba: Do- 
ems 7 mine Edvarde rex Angliæ, * domine regni Sco- 
% tiz, ego Johannes Baliol rex Scotiz recognoſco me ho- 


our 

and «« pertinentiis, & hiis, quæ ad hoc ſpectant; quod reg- 
the num meum teneo & de jure debeo & clamito tenere 
the 4 hzreditarie de vobis & hæredibus veſtris regibus Angliæ, 


«« de vita & de membris, & de terreno honore contra om- 
«© nes homines, qui poſſunt vivere & mori.“ 

I mention this homage of the king of Scots not to re- 
vive the antient controverſy touching the ſubordination of 
that kingdom to this, for that difference hath been long 
ſettled and at peace ; but only to apply my inſtances of 


princes. . 
But the homage, that was performed by their ſubjects to 


rgy, 
= them, was partly lige homage, and partly not ; it was 
med. lige homage as to between the king of Scots and them, 


and as to all perſons in the world, except the king of Eng- 
and; for the king of Scots and prince of Wales had t 
rights of ſovereignty j ura imperii as in relation to their 
ubjects and all others, but the king of England. 

But in relation to the king of England, the homage 
performed to the prince of Wales or king of Scots was not 
ige homage; for there was an exception either expreſſed 


pears plainly above. 
2. Another inſtance of a mixt homage, when a ſo- 


the ereign prince hath a vaſſalage, or poſſeſſion in another 

bſolute prince's dominion : this was the caſe of the king 
ef England, in relation to the lordſhips and ſeignory he 
inds: ad in France, as Aquitaine, Anjou, and Picardy, &c. 


hich were all held of the crown of France: theſe de- 
ſcended to king Edward III. the king of France required 
ige _— from the king of England for theſe territories ; 
he king of England, as king of England, had no depend- 
nce on France, and therefore for the more caution per- 
ormed to the king of France for the dutchy of Aquitaine 

| and 


hat b 
 ſub- 
the 
men 
king 
read 
ſlria 


(b) & 1292. p. 477. 479, 480. 


eminem veitrum ligeum de toto regno Scotiæ, & omnibus 


the various ſorts of homages performed by ſovereign 


vr implied at leaſt ſalva fide domini regis Anglie, as ap- 


73 


8 - -- 8 
4 —— —y„—- — ee 
- * — 
— 4 x 4 £25 * 
2 bs 7 A = * 
* * * — - » 4 


— 2 —— 
8 = aa 
* 
S * IS n= 


S Wi rn a+ Tags r : : 


— 
PP 


— 
— 


"Mia 


FF Ie ISAT 32 - 


FO Te Oe WI "IO RE 
_ 


n * 


# ont ts 


_ 


be * 
FF 
539. th 


grails RD. 
* 


33 
n 


a 
hy 


— 
2 — — * 
— — * N 
* 
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and others his poſſeſſions in France a general h 
theſe words, Nous entromys in Phomage de roy de 
« France per ainſi, come nous et nous predeceſſors duc 
«© de Guyen eſtoient jades enterent en Phomage des roye 
© de France pur temps eſteant;“ and altho afterwards; 
ſettled form of homage was preſcribed in this caſe (c), ye 
| moſt evident it is, that it was not homagium ligeum, but 
only a feudal homage relative to thoſe territories of the 
crown of France, but not at all with any relation to the 
perſon or crown of the king of England. 
For the king of England had a double capacity, one x; 8 
an abſolute prince, that owed no ſubjection to the crown 
of France, nor to any other king, or ſtate in the world, 
in this capacity he neither did nor could do homage to the 
king of France; he had another capacity, as duke of Agu. 
tain, and in that capacity he owed a feudal, but not per. 
ſonal ſubjection to the crown of France; and in this latter 
capacity only, and as a different perſon from himſelf, x 
king of England, he did the homage, which was in truth 
no lige homage, but a bare feudal homage, which I rather 
mention to rectify the miſtakes of thoſe that call it a lig 
homage. f 
But by the way I muſt obſerve, this feudal homage, 
as duke of Agui tain, laſted not long; for in 14 E. 3, the 
king of England aſſumed the title of king of France toge- 
ther with the arms of France by hereditary deſcent, whict 
ſtyle his ſucceſſors have ever ſince uſed. | 
And indeed the name of lige homage from him, tha 
was king of England, to the king of France, tho? pureh 
in the capacity of duke of Aquitain, ſounded fo ill, thut 
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| when a peace was in treaty between the king of France and R 
| Richard II. viz. Rot. Parl. 17 R. 2. n. 16. the entry h 
| 8 a made, Fait a remember qe le roy, ſeigneurs, chivalers, et | 
Pf C juſtices aſſenterent en ceſt parliament a le pees, purenſiq: i: © 
| & noſtre dit ſeigneur le roy ne face homage lige, et ſauant WK * ; 
te toutsditsle liberty de la perſon noſtre ſeigneur le roy, et Mi * 

& ſon royalmede Angleterreet de ſes liges du dit royalme,” : 

and with power to reſort to the title of the crown d 
France, in caſe of breach of league by the king of France: — 


this is farther amplified by the ſpeech made openly by th Wl. ü 
| ſpeaker 2 


(e) Vide Pat. 5 E. 3. part. 1. m. 17. 
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ſpeaker of the houſe of commons. :1bid, n. 17. The ho- 
age here meant was with relation to the duchy of Agquitain, 


ngland. | 
And thus much touching theſe two ſecurities of the ſub- 
ects alligeance to the king of Exgland, wherein I have 
deen the larger, becauſe many things occur in this buſineſs, 
hat give ſome light to antiquity, and do not ſo commonly 
occur, and becauſe the great brand of high treaſon. is, that 
t is a violation or breach of that ſacred bond from the 
ubje& to his king, commonly called alligeance, for the 


ere inſtituted, and effeQually expounds the obligation, 
and duty of that alligeance, that is due from the ſubject 

o the king. | : 

[ ſhall now only mention thoſe two eminent oaths of ſu- 
vremacy, and obedience, tho? there were beſides them o- 
her temporary oaths relating to the crown, as that of 25 
H. 8. cap. 22. 26 H. 8. cap, 2. 28 H. 8. cap. 7. 35. H.8. 
ap. 1, . | - 
be ſupremacy of the crown of England in matters ec- 
leſiaſtical is a moſt unqueſtionable right of the crown of 
ingland, as might be ſhewn by records of unqueſtionable 
ruth and authority, but this 1s not the buſineſs of this 
place; yet nevertheleſs the pope made great uſurpations 
nd incroachments upon the right of the crown herein. 

King Henry VIII. in the twenty-fifth year of his reign 
aving pared off thoſe incroachments in a good meaſure by 
he ſtatute of 25 H. 8. cap. 19, 20, 21. and in the twen- 
y-ſixth year of his reign the ſupremacy in matters eccleſi- 
ſtical is rejoined and reſtored to the crown by the ſtatute 
f 26 H. 8. cap. 1. 

The papal incroachments upon the king's ſovereignty in 
auſes and over perſons eccleſiaſtical, yea even in matters 
vil under that looſe pretenſe of in ardine ad ſpiritualia, 
ad obtained a great ſtrength, and long continuance, not- 
ers, the ſecurity the crown had by the oaths of 
ealty and alligeance ; ſo that there was a neceſlity to un- 
et thoſe uſurpations by ſubſtituting by authority of par- 
lament a recognition by oath of the king's ſupremacy as 
ell in cauſes eccleſiaſtical as civil. 

And 


hich upon this treaty was to be delivered to the king of 


ſecurity whereof this oath of alligeance and lige homage. 
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| | 2 ſhewn in the former chapter the kinds an 
See 4. Bla. 


And therefore after thoſe revolutions, that happened i 
the life, and on the death of Henry VIII. Edward V 
and queen Mary, queen Elizabeth coming to the croyn, 
the oath of N was enacted by the ſtatute of 
Eliz. cap. 1. for the better ſecuring of the ſupreme ay. 
thority of the crown of England as well in matters eccleſ. 
aſtical as temporal; which I ſhall not here repeat, bu 
reſerve the ſame, and what is proper to be ſaid touching 
it, to a particular chapter hereafter (d). 

Afterwards the dangerous practices of popiſh recuſanz 
gave the occaſions of enacting of the oath of obedience h 
the ſtatute of 3 Fac. cap. 4. which I ſhall likewiſe refer u 
its proper place. } 

And thus far touching alligeance, and the ſecurities of 
the ſame by the oath of alligeance, and the profeſſion 
lige homage. hs 


. 


Concerning treaſons at the Common law, and their uncer 
tainty, 


bonds of fidelity and 8 from the ſubject u 

Com. c. vi, the king, I come to conſider of thoſe crimes, that in a ſpe 

and Foſt. cial manner and ſignally violate their alligeance, namely 

Diſcourſe hi h t ſ 

on Hign Þigh treaſon. . 5 | 

Treaſon. At Common law the crime of high treaſon had ſome 

page 183 to kinds of limits and bounds to it. 

151. In the time of Henry II. Glanvil, who then wrote 
Lib. IV. cap..1 & J. tells us of four kinds of crimina ic 
ſe majeſtatis, viz. de morte regis, de ſeditione regni, de ſ. 

dition 
* 


(d) Vide poſtea cap. 25. 


Joing any thing 


Jen this is ſuppoſed to be the 
rue reading, but in moſt of 
he MSS. of BraQon'the word 
n this place is ſeductionem, 
Itho* in other places of the 
ame chapter the word ſeditio 
s uſed: Fleta makes frequent 
ſe of the word Seductio, Lib. 
, Cap. 20. H. cap. 21. FF. 
» 2, 3. (the laſt of which 
places ſeems to be a direct 
ranſcript from BraQon) tho” 
he word ſeditio is once uſed 
dy him, dicto capite, F, 8. and 
praQton afterwards in this ſame 
hapter ſtyles a traitor ſeduc- 


ce, 


5 and 
ct u 
a ſpe· 
amelj 


| ſome 


Dr. . 
my Hengham,cap.z. and Glan- 
10 .., Lib. I. cap. 2. both of 
as i place ſeditionem in the 


li ank of treaſons, and ſo it was 
ſteemed by the Civil law. 
Dig. Lib. XLVIIL. tit 4. ad 


g. Jul, Majeſtatis, I. 1. tit. 


tio continued to be the tech- 
ical word in legal proceedings 


(a) In the caſe of Mr. Sel- 


9. De pœnis, I. 38. F 2. Se- 
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I; tione exercitus regis, and the counterfeiting of the great 
-al, for as to the counterfeiting of money, that came un- 
ler the title of Crimen falſi, and the puniſhment thereof 
ntiently was various; but of that particular hereafter. 
Brafon, that wrote in the time of Henry III. Lib. III. 
"'& Wow Siquis auſu temerario machinatus ſit in mortem 
« domini regis; vel aliquid egerit, vel agi procuraverit ad 
« ſeditionem (a) domini regis, velexercitus ſui ; vel procu- 
rantibus auxilium & conſilium præbuerit, vel conſenſum, 
© licet id, quod in voluntate habuerit, non perduxerit ad 
« effetum ;” to which he adds counterfeiting of the ſeal 
nd money; which, tho? they come under crimen 2 7 
ret are reckoned by him among the crimina læ ſæ maj eſtati:: 
ho? in theſe old authors treaſon is ſometimes expreſſed by 
he name of ſedition, yet that word is too general and 
omprehenſive of other offenſes not capital, as well as of 
reaſon; and therefore a charge of ſedition againſt the 
ing, or of exciting ſedition, or of ſpeaking, writing, or 
ſeditiouſhy, doth not amount to a charge 
pf treaſon 3 and therefore it was, that in the caſe of Selden 
nd others, Trin. 5 Car. B. R. (b), when upon an habeas 


cer pus 
(as will appear from ſeveral 


records hereafter quoted) un- 


til the terms proditio & prodi- 
torie prevailed in its room, 
which laſt word muſt now be 
neceſſarily uſed in every indiQ- 
ment of treaſon. 3 Co. Inſt. 


4, 12, 15. 
(b) Mich. 5 Car. I. Vide 


Ruſhworth's Hiſtorical Collec- 


tions, Vol. I. p. 679. Appen- 
dix 18, &c. Seldeni 6 e- 
ra, Vol. VI. p. 1938. The 
court was content, that they 


ſhould be bailed, but ſaid, 


that they ought to find ſure- 
ties alſo for their good beha- 
viour : they had their ſureties 
ready for the bail, but they 
were remanded to the Tower, 
becauſe they would not find 
ſureties for the good behavi- 
our. Selden was not bailed 
ll May 1631. and not diſ- 
charged from his bail till Ja- 
nuaty 1634. Vindiciæ Maris 
Clauſi. Seldeni Opera, Vol. 
IV. p. 1427, &c. 
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corpus the { wg were returned committed by the privy cou. 


cil by the 


ing*s command for ſtirring up ſedition againſt 1j 


king, the priſoners were bailed in the king's court, be. 
cauſe it amounted not to a charge of treaſon, for ſeditic 


in a true legal ſignification doth not import treaſon. 


Fleta, who wrote in the time of Edward I. agrees 4. 
moſt verbatim with Bra#on, viz. Lib. I. cap. 20, 21 (c) 
Britton, who made his book in the time alſo of king 
Edward I. reckons up treaſons much in the ſame manner, | 
yet makes ſome additions, cap. 8. de treſon; Grand 
«© treſon eſt a compaſſer noſtre mort, ou diſheriter nou 
« de noſtre royalme, ou de fauſer noſtre : ſeal, ou & 
cc countrefaire noſtre monoye, au de le retoundre.” 
And cap. 22. de appeles: © Sont aſcunes felonies, que 
t touchent noſtre ſuyt, et poĩent eſtre ſuys pur nous, ſ. 
«© come de vers nos mortels enemies, de noſtre ſeal, de 
cc noſtre corone, et de noſtre monoye fauſe.“ 
Again; En primes, c'eſt a dire, de appels de felonies, | 


c que poient eſtre faitz par nous, et nemye pour nous, ſ. 


© come de treſon, et de compaſſement purveu vers no. 
etre perſone pour nous mettre a mort, ou noſtre com. 
tc payne, ou noſtre pere, ou noſtre mere, ou nos enfauntz, 
<© ou nos diſheriter de noſtre royalme, au de trahir noſtr 
4 hoſte, tout ne ſoit tie] compaſſement mys en effeQ.” 
And in the latter end of the ſame chapter, Et de far. 
& ſyn de noſtre ſeal, & de noſtre monoye, purra lenſve: 
«« appels pour nous en meſme la manere, et auſi del purgiſe 
de noſtre * ou de nos filles, ou des norices de no 
«« enfauntz: (d) En queux caſes ſoit le jugement, de eſii 


(c) He does not rank the 
counterfeiting of the ſea] or of 
the coin among the crimina læ- 
ſz majeſtatis, (as Bracton 
does) but among the crimina 
falſi, Lib. I. cap. 22. 

(d) According to the Mirror 
of Juſtice, p. 21, 22. high 
treaſon is committed, 1. Per 
ceux, que occident le roy, ou 
compaſſent de faire, 2. Per 
ceux, que luy diſheritent del 
royalme, per [ceux que] tra- 
hiſſent un hoſt, ou compaſſent 
de le faire. 3. Per ceux avow- 
terors, que ſpargiſſent le fem- 
me le roy, le file le roy eig- 
neſſe legitime, avant ceo que 


treyne, 


elle ſoit mary, en la garde! 
roy, ou la nurice le ant! 
heire le roy.—Theſe are the 
only offenſes, which that tres 
tiſe calls Crimes de Majeſly. 
Counterfeiting of the king" 
ſeal or money are ranked us. 
der Fauſonnery, p. 29. And 
every ſpecies of petit treaſo 
is ſtyled Treaſon, p. 30. 481 
is alſo by Britton, cap. 8. 

It is one of the articles 1 
inſt Roger Mortimer, Rot. 
3. n. 1. 28E. 3 
n. 8. that he compaſſed to ce. 
ſtroy les nurriz le roy. "| 
a private lord was injured 


Pall. 4 E. 


this 


manner, 


it ws 
Al- 
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+ treyne, et pendu, &c. By theſe various expreſſions 
ff Britton it appears, that the crime of high treaſon was 
7ery uncertain z ſometimes ſty led under the name of felo- 
y, ſometimes had the puniſhment of petit treaſon applied 
o the crime of high treaſon, and ſome crimes mentioned, 
5 treaſons, which were not ſo taken by Bracton, or Fleta ; 
nd indeed in the farther purſuit of this argument we ſhall 
nd, that at common law there was a great latitude uſed 
n raiſing of offenſes into the crime and puniſhment of 
reaſon, by way of interpretation and arbitrary conftruc- 
jon, which brought in great inconvenience and uncer- 
ainty. | | 
ike parliament of 33 E. 1. now printed (e), which 
s likewiſe entered P. 33 E. 1. Rot. 22. NortÞt. coram 
ege : Nicholaus de Segrave was impeached (f) de eo, guad 


tionem & diſcordiam verſus Johannem de Crumbwell 

in eodem exercitu ſimiliter in auxilium regis exiſtentem 
movebat,” laying great iniquities to his charge; that 
rumbwell offered to defend himſelf againſt theſe imputa- 
ions, as the king's court ſhould award: Et ad hoc fidem 
ſuam ei dedit; et poſt ejuſdem fidei dationem prædic- 
* tus Nicholaus elongando ſe & ſuos, & extrahendo præ- 
dictum Johannem & ſuos ab exercitu & auxilio ipſius 
* domini regis, quantum in ipſo Nicholao fuit, eundem 
* dominum regem inter inimicos ſuos periculo hoſtium 
* ſuorum relinquendo ſprevit, & prædictum Johannem ad 
* ſe defendendum in curia regis Franciæ adjornavit, & 
the WW certum diem ei dedit ; et fic, quantum in eo fuit, ſub- 
res WF © mittens & ſubjiciens dominium regis & regni Aggliz ſub- 
e. jectioni domini regis Franciæ;“ and that in purſuance 
thereof 


„ © cum dominus rex nunc in ultima guerra ſua Scotiæ inter 

© hoſtes & inimicos ſuos extitiſſet, & idem Nicholaus de 
„ Segrave homo _ tenens de ipſo domino rege per ho- 
-  magium & fidelitatem in eadem guerra in exercitu & 
of auxilio ipſius commorans eſſet; idem Nicholaus de Se- 
. * grave motu proprio, malitioſe, & abſque cauſa conten- 

c 

c 

. 


ntiently petit treaſon: Tra- fa norrice de mon heire, ou 

ditores autem, qui domi- *© e aunt, &c.” Mirroir de 

num dominamve interfece- Juſtice, p. 31. Vide Britton, 
rint, vel qui cum uxoribus cap. 22. (70). 


0 


eri dominorum ſuorum, vel fili- (e) In Ryley's Placita Par- 
Rot * abus, vel nutricibus domi- liamentaria, p. 266. ; 
E. Fa norum concubuerint,” &c. () Per Nicholaum de Wa- 

0 1 leta, Lib. 1. cap. 37. f. 4. rewick, qui ſequitur pro do- 

Du diſparage ma file, en ma mino regi. 752 

jon chambre, ou ma femme, ou 


r 
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4 Blackſ. 
Com. ch. 
vi. p. 76. 


was, that they did accroach royal power, whereof ſeveril 
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thereof contrary to the king's prohibition he took hi, 
journey towards France; and that he did this, “ nequiter 
4 & malitioſe in perſonz domini regis periculum, curiz 
© ſuzcontemptum, coronz & dignitatis ſuæ regiæ læſionem 
% & exhæredationem manifeſtam, & contra ligeantiam, 
© homagium, juramentum, & fidelitatem, quibus ipſe do- 
© mino regi tenebatur.” Segrave confeſſed the offenſe. 
The lords in parliament are charged by the king upon 
their alligeance to give advice, what puniſhment was to 
be infſicted; Qui omnes habito ſuper hoc diligenti trac- 
c tatu & adviſamento, conſideratis & intellectis omnibus 
« in dito facto contentis & per prædictum Nicholaum 
te plene & expreſſe cognitis, dicunt, quod crimen hujuſ- 
© modi meretur pœnam amiſſionis vitæ, & c.“ but he wa; 
after pardoned. | | 

Which judgment ſeems to import no leſs, than the 
crime of high treaſon, tho? the whole judgment be not de- 
clared at large but with an &c. | 

Accroaching of royal power was a uſual charge of high 
treaſon antiently, tho* a very uncertain charge, that no 
man could well tell what it was, nor what defenſe to 
make to it, | | 

The great charge againſt the Spencers about the 1 E. 2 


inſtances are given (g). | 
The great charge againſt Roger Mortimer in the parliz- 


ment of 4 E. 3. next to that of the procurement of king I: 
Edward II's death, was accroaching of royal power, Midi“ 
whereof ſeveral inſtances are given ; but he had A — eH 
by the lords in parliament to be drawn and hanged, upon 8AW''*"- 
that article only, that concerned the death of king Edward Ar 
II. Vide infra cap. 14. itte 

Trin. 21 E. 3. Rot. 23. rex coram rege. Join Gerberge, ali 
Ent. indiQted, ** Quodipſe ſimul cum aliis in campo villæ de WF *"* 
*« Royſton in alta regia ſtrata,” rode armed with his ſword Ki 
drawn in his hand modo guerrino, and aſſaulted and took ert 
William de Boteli ford, and detained him, till he paid gol. B'”* 7 
c. and took away his horſe, ©* uſurpando ſibi infra regnum f Re 
** regis regiam poteſtatem ipſo domino rege in patribus ex. 7 fl 
*« teris exiſtente, contra ſui ligeantiam, & regis _—_— 2 0 

© {yz 


(g). Vide Knighton, p. 2545, 2547. Edit, Twyſden. 
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« oreindicium, & ſeditionem manifeſtam:“ he prayed 
a but was ouſted of it, Quia — 2 
ale in hujuſmodi caſu ſeditionis ſecundum legem & con- 
uetudinem regni hactenus obtentas & uſitatas non eſt al- 
ocandum (b): but yet he refuſing to plead was not convict- 
d, as in caſe of treaſon, but was put to penance, ad pœ- 
nitentiam ſuam; two of his companions being convicted 
y verdiR, had judgment, quod diftrahantur & ſuſpen- 
vantur. | | : 

This judgment it ſeems troubled the commons in par- 
iament, who thought, that the accroaching of royal pow- 
er was ſomewhat too general a charge of treaſon before 
he ordinary courts of juſtice, tho? it had been ufed in 
harges of treaſon in parliament; and therefore in the 
parliament following held Craſtino Hilarii 21 E. 3. u. 15. 
here is a petition in parliament in theſe words: Item 
* prie le commen, qe come aſcuns des juſtices en place 
devant eux ore de novel ont adjudges pur treaſon ac- 
* croachment de royal poer, pry le dit commen, qe le 
* point ſoit deſclare en ceo parlement, en quele caſe ils 
* accrochent royal poer, per quei les ſeigneurs perdent 
* lourprofit de jþ forfeiture de lour tenents, et les arrey- 
nes benefice de ſeint eſgliſe. 8 

© Ro. En les caſe, ou tiel judgments ſont rendus, ſont 
© les points des tieux treaſons et accrochments declares 
per meſmes les judgments.” 

In 22 A/. 49. (i), it appears, that John at Hill was 
ndicted, and attaint of high treaſon for the death of Adam 
e Walton nuntii domini regis miſſi in mandatum ej us exe- 
uendum. IP AT | | 
And in the year before, viz. 21 E. 3. 23. it ſeems ad- 
itted, that an appeal of treaſon lies for the killing one of 
alice prepenſe, that was ſent in aid of the king in his 
ars with certain men of arms. 


0 f ( 
i WY King Edward II. being depoſed, and committed priſo- 
ok er to Barclay caſtle, under the cuſtody of John Matra- 


ers and T homas Gurney, was there by the procurement 
Roger Mortimer barbarouſly murdered ; for which 
ortimer and Gurney were attainted of treaſon by judg- 
ent of the lords in parliament. 4 E. 3 u. 1, 5. (K. 

Vol. I. 88 Ma tra- 


(h) For the ſame reaſon () H. Treaſon 14. 

ery was refufed in Thorp's (k) Vide Rot. Parl. 28 E, 
le, T. 21 E. 3. Rot. 23. 3. n. 8. when the judgment 
ex. de quo vide poſtea. againſt Mortimerwas reverſed, 
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4 le roy, le quel fauſſe compaſſement fuſt cauſe de la mot 


ec ſus-dits peres de la tre et jugges du parlement ajugeet 


paſs, that almoſt every offenſe, that was, or ſeem'd tok 
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Matravers was ſuſpected to be guilty, but yet he played 
another game, for tho? he knew the death of Edward 1]. 
yet he informed Edmund earl of Kent, half-brother to Ei. 
ward II. that he was living; the earl therefore with mi. 
ny others raiſed a force for his deliverance, but prevail Wi 
not, but was for that fact attainted of treaſon, ann 3 1. 
3. which attainder was afterwards in the parliament 28 E, 
3. reverſed, and the grand-child of the earl of Kent reſtor. 
ed (I): Fohn Matravers, who it ſeems had animate 
the inſurrection of the earl of Kent, tho? he fled into Ger. 
many, yet by judgment of the lords in parhament 4 E.; 
n. 3. was attainted of treaſon for the death of the ear| « 
Kent: the words of the record are, Tres. touts les pere, 
e counts, et barons aſſembles a ceſt parlement a We. 
« -minſter ſi ont examine eftraitment, et ſur ce ſont aſſen. 
tus et accordes, qe John Matravers ſi eſt culpable del; 
«© mort Eſmon count de Kent le uncle noſtre ſeigneur le ro 
« qe ore eſt, come celui qe principalment, tray terouſmei 
* et fauſment la mort le dit counte compaſſa iflint, qe l 
© ou le dit John ſavoit la mort le roy Edward, ne pu 
quant le dit John par enginous manner et par ſes fauſly 
«© et mauveyſe ſubtilties ſiſt le dit counte intendre la vt 


<« le dit counte et de tout le mal qe ſ' enſuiſt, par quoi 


tc et agardent, qe le dit John ſoit treine, pendus, et & 
* colle, come treitre, queu part, ql ſoit eſtre troue,” 

Upon this judgment Matravers brought a petition « 
reverſal, Rot. Parl. 21 E. 3. n. 65 dorſ. but nothing va 
done upon it; but Rot. Parl. 25 E. 3. p. 2. n. 54, $5. 
was reſtored by act of parliament. 

By theſe, and the like inſtances, that might beg 
it appears, how uncertain and arbitrary the crime ot tr 
ſon was before the ſtatute of 25 E. 3. whereby it came! 


a breach of the faith and alligeance due to the king, 
dy conſtruction and conſequence and interpretation rail 
into the offenſe of high treaſon. | 


(1) That attainder was re- Edmund his eldeſt ſon, 
verſed long before, viz. 4 E. Margaret counteſs dowage! 
3- Vide Rot. Parl. 4 E. n. Kent; and Edmund tie! 
13, 12. upon the petition of was reftored. 
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And we need no greater inſtance of this multiplication 
of conſtructive treaſons, than the troubleſome reign of 
king Richard II. which tho? it were after the limitation of 
treaſons by the ſtatute of 25 E. 3. yet things were ſo car- 
ried by factions and parties in this king's reign, that this 
ſtatutè was little obſerved ; but as this, or the other party 
prevailed, ſo the crimes of high treaſon were in a manner 
arbitrarily impoſed and adjudged to the diſadvantage of 
that party, that was intended to be ſuppreſſed ; ſo that de 
2% that king's reign, gives us as various inſtances of 
theſe arbitrary determinations of treaſons, and the great 
inconveniencies that aroſe thereby, as if indeed the ſtatute 


moſt of thoſe. judgments and declarations were made in 
parliament (*) ; ſometimes by the king, lords, and com- 
mons ; ſometimes by the lords, and afterwards affirmed 
and enacted, as laws; ſometimes by a plenipotentiary 
power committed by acts of parliament to particular 
lords and others, yet the inconvenience, that grew there- 
y, and the great uncertaipty, that happened from the 
ſame, was exceedingly pernicious to the king and his 
kingdom, 8 oe 5 
I ſhall give but ſome inſtances.” Rot. Parl. 3. R. 2. u. 
18. John Imperial, a public miniſter, came into the king- 
zom by the ſafe- conduct of the king, and he was here 
murdered (m); and an inditment” taken by the coroner 
1pon the view of his body, Quel caſe examine et dif- 
pute entre les ſeigneurs et commons, et puis monſtre 
au roy en plein parlement, eſtoit illaques devant noſ- 
* tre dit ſeigneur le roy declare, determine, et aſſentus 
ge tiel ſait et coupe eſt treaſon, et crime de royal ma- 
jeſty blemy, en quel caſe y ne doet allouer a nulli de 
* enjoyer privilege de clergy (n).“ | 
This declaration, it is true, was made and grafted up- 
n the clauſe in the latter end of the ſtatute of 25 E. 3. 
ouching declaring of treaſons by parliament. 
In the parliament of 10 R. 2. there was a large com- 
iſſion (o) granted by the king upon the importunity of 
G 2 certain 


(*) This was the reaſon 60. h. 5 
by the ſtatute of 25 E. 3. (n) See 3 Co. Iuſlit. 8. 

15 not followed, becauſe that (o) See this commiſſion 10 
ute was not taught to li- R. 2 cap. 1. and State Tri- 
ir declarations in parliament, als, Vol. I. p. 3. 

(1) Holin. Chron. p. 422. 


of 25 E. 3. had not been made or in force. And tho“ 
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certain great lords, and of the commons in parliament, ty 
the archbiſhop of Canterbury and others for the reformati. 
on of many things ſuppoſed to be amiſs in the government; 
which commiſſion was thought to be prejudicial io the 
king's preregative. Vide Rot. Parl. 10 R. 2, n. 34. Ri, 
Parl. 21 R. 2. n. 11. | 

After this, viz. 25 Aug. 11 R. 2. the king called toge- 
ther the two chief juſtices, and divers others of the judges, 
and propounded divers queſtions touching the proceeding 
in that parliament, and the obtaining of that commiſſion; 
and they gave many liberal anſwers, and among the ref, 
% Qualein pœnam merentur, qui compulerunt five arc- 
te tarunt regem ad conſentiendum confectioui dictorun 
& ſtatuti, ordinationis, & commiſſionis ? Ad quam qusx- 
c ſtionem unanimiter REI, quod ſunt, ut pro- 
c ditores, merito puniendi: Item qualiter ſunt illi puni- 
«© endi, qui impediverunt regem, quo minus poterat ex. 
cc ercere, quæ ad regalia & prerogativam ſuam pert: 
© nuerunt? Unanimiter etiam reſponderunt, quod ſunt, 
c ut proditores, etiam puniendi, with divers other 
queſtions and anſwers to the like purpoſe (p). 

This extravagant as. well as extrajudicial declaration 
of treaſon by theſe judges, gave n an uni verſal a. 
fenſe to the kingdom; for preſently it bred a great inſe 
curity to all r oy and the next parliament craſtins jv 
rificationis 11 R. 2. there were divers appeals of treaſon 
by certain lords appellors, wherein many were convid a 
high treaſon under general words of accroaching royal pre 
er, ſubverting the realm, &c. and among the reſt thol 
very. judges, that had thus appr and arbitrarily er 
pounded treaſon in anſwer to the king's queſtions, wer 
for that very cauſe adjudged guilty of high treaſon, an 
had judgment to be hanged, drawn, and quartered, thi 
the execution was ſpared (q); and they having led th 
way by an arbitrary conſtruction of treaſon not withi 
the ſtatute, they fell under the ſame fate by the like a 
bitrary conſtruQion of the crime of treaſon, 


Neither 
reat 
(p) See the queſtions and to Ireland except Treſila r 


anlwers, State Trials, Vol. who was executed accord 
I. p. 8. | to the judgment. See Sur 
(q) They were all baniſhed Trials, Vol. I. p. 13, 14 
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Neither did it reſt here, for the tide turned, and in Rot. 
Parl. 21 R. 2. u. 12, 13. the commiſſion before-menti- 
oned, and the whole parliament of 11 R. 2. is repealed, 
and a new appeal of treaſon againſt the duke of Glouceſter, 
earl of Arundel, and the commiſſioners in the former com- 
miſſion, and the procurers thereof under that common 


were condemned as traitors : and u. 18. there were four 


% compaſſe et purpoſe la mort le roy, ou de lui depoſer, 
© ou de ſuſrendre ſon homage liege, ou celuy, qe levy le 
© people, et chivache encountre le roy a faire guerre 
« deins ſon realme, et de ceo ſoit dument attaint, et ad- 
© jugge en parlement, ſoit adjuggez come traytor de 
© haut treaſon encountre la corone, et forfeit de lui, et 
* de ſes heyres, qecunques touts ſes terres, tenements, 
© et poſſeſſions, et libertys; et touts autres inheritements, 
« qeux il ad, ou aſcun autre a ſon oeps, ou avoit le jour 


ſimple, ou roy. | 

Theſe four points of treaſon ſeem to be included within 
he ſtatute of 25 E. 3. as to the matter of them, as ſhall 
de hereafter ſhewed ; but with theſe differences, viz. 1, 
he forfeiture is extended farther than it was formerly, 
jamely to the forfeiture of eſtates-tail and uſes, 2. Where- 
s the antient way of proceeding againſt commoners was 
dy inditment, and trial thereupon by the country, the 
rial and jodgment is here appointed to be in parliament. 
. But that, wherein the principal inconyenience of this 
& lay, was this, that whereas the ſtatute of 25 E. 3. re- 
uired an overt- act to be laid in the indictment, and proved 
evidence, this act hath no ſuch proviſion, which left a 


ithout any open evidence, that could fall under human 
dgnizance, ſubjected men to the great puniſhment of 
eaſon for their very thoughts, which without an overt 
& to manifeſt them are not triable but by God alone. 
Theſe were the unhappy effeQt of the OY of this 
reat boundary of treaſon, and letting in of conſtructive 
eaſons, which by various viciſſitudes and revolutions 
iſchieved all parties firſt or laſt, and left a great un- 
| 9 quietneſs, 


ſtyle of accroacking royal power, whereupon divers of them 


points of treaſon farther declared, dig. Cheſcun qe 


de treaſon perpetres, ſi bien en fee tayl, come de fee 


reat latitude, and uncertainty in point of treaſon, and 
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„ 21, y fueront ordeynez. per eſtatute pluſeurs pains de 
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quietneſs, and unſettledneſs in the minds of people, and 
was one of the occaſions of the unhappineſs of that 
king. 

Henry IV. uſurping the crown, and the people being 
ſufficiently ſenſible of the great miſchiefs they were 
brought in by theſe conſtructive treaſons, and the great in. 
ſecurity thereby, Rot. Farl. 1 H. 4. n. 70. the parli- 
ment of 21 R. 2. is entirely repealed, that of 11 R. 2, 
entirely revived ; and it was enacted (r), that a parliz- 
mentary authority be not for the future lodged in a com- 
mittee of particular perſons, as it was done 21 R.2.* E 
& auxint meſme noſtre ſeigneur le roy de ſon propre mo- 
<< tif reherceant, qe come in le dit parlement tenuz a 


tc treaſon, fi qe y ne avoit aſcun home, qe ſauoit, come 
6 il ſe deuſt ſavoir, de faire, parler, ou dire pur doubt 
« des tielx paines, diſt, qe ſa volunte eſt tout outrement 
6 qil ne feuſt ordeignez par ſtatute en temps de ſon r- 
ce ble aielle roy E. le 3. qe dieu aſſoyl; dont les dits ſeig- 
6 neurs et comens fuerent tres grandment rejoyces, e 
** mult humblement ent remercierent noſtre dit ſeigneu 
F le roy ({).” 
Nou altho' the crime of high treaſon is the greatel 
crime againſt faith, duty, and human ſociety, and bring 
with it the greateſt and moſt fatal dangers to the goverr- 
ment, peace, and happineſs of a kingdom, or ſtate, and 
therefore is deſervedly branded with the higheſt ignominy, 
and ſubjected to the greateſt penalties, that the [av 
can inflit ; yet by theſe inſtances, and more of this kind, 
that might be given, it appears, 1. How neceſſary it wa, E 
that there ſhould be ſome fixed and ſettled boundary for 
this 2 erime of treaſon, and of what great importance 
the ſtatute of 25 E. 3. was, in order to that end. 2. Hov 
dangerous it is to depart from the letter of that ſtatute, . 
and to multiply and inhanſe crimes into treaſon by amb! f 
guous and general words, as accroaching of royal power, . 
ſubverting of fundamental laws, and the like; and; { 
How dangerous it is by conſtruQion and analogy !v 
make treaſons, where the letter of the law _ 
one 


(r) See 1 H. 4. cap, 3, 4&5. (1) See 1 H. 4. cap. 1s 


HISTORIA PLACITORUM CORONE. 
done it; for ſuch a method admits of no limits or bounds, 
but runs as far as the wit and invention of accuſers, and 
he odiouſneſs and deteſtation of perſons accuſed will car- 
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C H A P. a XII. 5 15 Hawk. 0 

P. C. 34, 5 

Touching the ſlatute of 25 E. 3. and the high treaſons 17 
therein declared. I 

| bet 

Parliament was held on Wedneſday on the feaſt of {1 


St. Hill. 25 E. 3. at which parliament the ſtatute 4 
declaring the points of treaſon was made. The petition 13 
of the commons, upon which it was made, is Rot. Parl. v4 
25 E. 3. p. 2. n. 17. in theſe words: © Item come les juſ- 14 
** tices noſtre ſcigneur le roy aſſignes en diverſes countees | 
** ajuggent les gents, qe ſont empeches devant eux, come | 
** treitors par divers cauſes diſconus a la comen eſtre trei- | 
** ſon, qe pleſe a noſtre ſeigneur le roy par ſon counſel, 14 

oy 


** & par les graunts & ſages de la terre declarer les points | 
** detreſon en ceſt preſent parliament. | 14 
* fRo'-Qyuant a la petition touchant treiſon noſtre ſeig - bt 
** neur le roy ad fait declarer les articles de yeele en man- 
ner qe enſuit: ceſt aſſavoir, en caſe quant home face 
** compaſer ou ymaginer la mort noſtre ſeigneur le roy, 
** ou madame fa campaigne, ou de lour fitz primer & _ 
heir; ou ſi home violaſt la campaign le roi, & la eiſne | 14 
fille le roy nient marie, & la campaigne a leiſne fitz & I 
*© heire du roi; & fi home leve de guerre contre noſtre 14 
ſeigneur le roy en ſon royalme, ou ſoit adhereant as $i 
enemies noſtre ſeigneur le roy en le royalme, donant a 4 
* eux eide, & confort en ſon royalme ou par aillours, & 
de ceo provablement ſoit atteint de overt fait par gents _ 
G 4 cc de / 


(t This reaſoning of our au- ſtructive interpretations of 
thor is equally ſtrong againſt con- compaſling the death of the 
king. 


— — 
nnn mmol ed 1, es 


22888460 


7 n 
22 * 

— — 
Ln 


ner 
- % 


4 "> % NG the, oa 
Win 


88 HISTORIA PLACITORUM CORONZ. 


© de lour condicion: Et ſi home contreface le grant ſeale 
< le roy, tou ſa monoic, & fi home apporte fauſſe monde 
*© en'ceſt royalme contrefait a la monoie dengleterre, | 
come la monoie appellee Luſſeburgh, ou autre ſemblz. 
„% ble a la dite monoie dengleterre, ſachant la moncie 
5 eſtre fauſſe, pur marchander ou paiement faire en de. 
4 ceit noſtre ſeigneur le roy & de ſon people: Et fi home 
** tuaſt chancellor, treaſurer, ou juſtice noſtre ſeigneurk 
6 roi del un baunk, ou del autre, juſtice en eir, des 2. 
© ſiſez & de tous auters juſtices a . a oyer & ter. 
% miner, eſteantz en lour places enfeſant lour office. |; 
$ fait a entendre qe en les caſes ſuſnomees doit eftr, 
«s ajuggee treiſonce, qe eſtent a noſtre ſeigneur le roi 
& a fa royale majeſte, & de tiels maneres de treiſon | 
e forfeiture des eſcheets appertient a noſtre ſeigneur| 
© roy, ſibien des terres, & tenementz tenuz des auter, 
* come de lui meſme: oueſque ceo il y ad autre manere 
** de treiſon, ceſt aſſavoir, quant un ſervant tue ſon mel. 


— — aw 


r 
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* ceo qe pluſours autres cas de ſemblable treiſon pu- T 
«© ront eſchaier en temps avenir, queux home ne purn 

. penſer ne declarer en preſent, aſſentu eſt qe qui autr 
« cas ſuppoſe treiſon, qe neſt eſpecifietz peramon, 

„ aviegne de novel deuant aſcuns juſtices, demoerge l 
* juſtice ſanz aler a juggement de treiſon, tantque per 

«« devant noſtre ſcigneur le roy & ſon parlement ſoit | 

.*6 caſe monſtre, & declare, le quel ceo doit eſtre ajuęg 
© treſon, ou aut” felonie; & fi par cas aſcun home & 

* ceſt royalme chivache armee deſcovert, ou ſecretmen 

ad gentZ armeZ contre aſcun autre pur lui tuer ou de 

*© robber, ou pour lui prendre & retener tanque il fac 

«*« fyn ou raunceonpur ſa deliverance avoir, neſt pas len 

e tent du roy & du ſon counſeil, qe en tiel caſt ſoit + 

6 jugge treiſon, einz ſoit ajugge felonie, ou trefpai 

4 ſolonc la ley de la terre auncienement uſee, & felon 

** ceo qe le cas demand: Et ſi en tiel cas, ou autre ſem 

<* blable devant ces heures aſcun juſtice eit ajugge 1 

0 


| © tre, une feme, qe tue ſon baron, quant home ſeci. 70 
1 lar ou de religion tue ſon prelate, a qi il doit foit 40 
5 % gbedience, & tiel manere de treiſon doun for ſeiture ds T 
: * eſcheets a cheſcun ſeigneur de ſon fee propre; & pu c 
N 
[ 
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&« ſon, & par ycelle cauſe les terres & tenementz deve, 
c nuz en la maine noſtre ſeigneur le roi come forfaitz 
«« ejent les cheifes ſeigneurs de fee lour eſcheets des tene- 
« mentz de eux tenuz, le quel qe les tenements ſoient en 
4 la maine le roi ou en main dauters par doun, ou en 
« autre manere : ſavant toutes foits a noſtre ſeigneur le 
4 roi lan, & le waſt, & auters forfeitures des chatelx, qe 
6 2 lui attient en les cas ſuſnomez, & qe briefs de Frs 
« facias vers les terre- tenants ſoient grantez en tiel cas 
« ſanz autre original & ſanz alour la protection noſtre 
& ſeigneur le roi en la dite ſuyte; & de les terres, qe ſont 
« in la maine le roi, ſoient grantes briefs as viſcontz des 
« countees la, ou les terres ſerront, de ouſter la la maine 
«« ſantz autre delaie,” | ; 
The ſtatute itſelf is drawn up upon this petition and 
anſwer, and differs nothing in ſubſtance from the anſwer 
to the petition upon the parliament-roll : the ſtatute itſelf 
runs in theſe words; Item, whereas divers opinions 
4 have been before this time in what caſe treaſon ſhall be 
5 ſaid, and in what not, the king at the requeſt of the 
lords and of the commons hath made a declaration in 
the manner, as hereafter followeth ; that is to ſay, 
„ when a man doth compaſs or imagine the death of our 
lord the king, or our lady his queen, or of their eldeft 
ſon and heir; or if a man do violate the king's com- 
panion, or the king's eldeſt daughter unmarried, or 
the wife of the king's eldeſt ſon and heir; or if a man 
do levy*war — our lord the king in his realm, or 
be adherent to the king's enemies in his realm, giving 


* 


” = 
«a a _8R Xa a 


7 to them aid and comfort in the realm or elſewhere, and 
> thereof be provably (a) attainted of open deed by 
en the people of their condition; and if a man counter- 
del feit the king's great or privy ſeal, or his money; and 


if a man bring falſe money. into this realm counter- 

feit to the money of England, as the money called 

Luſbburgh, or other like to the ſaid money of Eng- 

land, knowing the money to be falſe, to merchandize 

or make payment. in' deceit of our lord the king and 
of his people: and if a man ſlay the chancellor, 

treaſurer, or the king's juſtices of the one bench or 

the other juſtices in eyre, or juſtices of aſſize, and all 

| other 


— " — a K K „ A a „„ — 


(a) See 3 Co. Inſtit. p. 12. 
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b) Theold tranſlation ſeems for aut' being abbreviated m1! 
here to be preferable, viz. elſe; be either autre or autreme!! 
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other juſtices aſſigned to hear and determine, being j 
their places doing their offices, And it is to be uy. 
derſtood, that in the caſes above rehearſed that ougy 
to be judged creaſon, which extends. to our lord ie 
king and his royal majeſty, and of ſuch treaſon th 
forfeiture of the eſcheats pertaineth to our lord th 
king, as well of the lands and tenements hold, i 
of others, as of himſelf ; and moreover there is anoth; 
manner of treaſon, that is to ſay, when a ſervant ſlayei 
his maſter, or a wife her huſband, or when a man ſe. 
cular, or religious, ſlayeth his prelate, to whom k 
oweth faith and obedience; and of ſuch treaſon th 
eſcheats ought to pertain to every lord of his own fe: 
and becauſe thaf many other like caſes of treaſon my 
happen in time to come, which a man cannot think 
nor declare at this preſent time, it is accorded, thati 
any other caſe ſuppoſed treaſon, which is not abox 
ſpecified, doth happen before any juſtices, tbe juſtices 
ſhall tarry without any going to judgment of the tre. 
ſon, till the cauſe be ſhewed and declared before th 
king and his parliament, whether it ought to be judge 
treaſon, or other (b) felony: and if par caſe any ma 
of this realm ride armed covertly, or ſecretly wit 
men oſ arms againſt any other to ſlay him, or rob hin, 
or take him, or retain him, till he hath made fine a 
ranſom for to have his deliverance, it is not the miu 
of the king, nor his council, that in ſuch caſe it ſh 
be judged treaſon, but ſhall be judged felony, or tre: 
paſs according to the laws of the land of old time ule 
and according as the caſe requireth. And if in (ud 
caſe, or other like, before this time any juſtices ban 
judged treaſon, and for this cauſe the lands and tene 
ments have come into the king's hands as forfeit, th 
chief lords of the fee ſhall have the eſcheats of the tene 
ments holden of them, whether that the ſame tere 
ments be in the king's hand, or in others by gilt, a 
in other manner; ſaving always to our lord the king 
the year and the waſt, and the forfeitures of * 
| | © hid 


Gul 
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1 which pertain to him in the caſes above- named; 
1 and that writs of ſcire facias be granted in ſuch caſe 
iS againſt the land-tenants without other original, and 
he 


that of the lands, which be in the king's hands, writs 


be be granted to the ſneriffs of the counties, where the 
et lands be, to delivor them out of the king's hands with- 
out delay.“ | | | 

et The ſeveral high treaſons hereby declared are theſe: _ 
. 1. The compaſſing of the death of the king, queen, 
Ne prince, and declaring the ſame by an overt-act. 

th 2. The violation or carnal knowledge of the king's 


pnſort, the king's eldeſt daughter unmarried, or the 
rince's wife, 

3. The levying of war againſt the king. 

4. The adhering to the king's enemies within the land 


on without, and declaring the ſame by ſome overt- act. 

icts 5. The counterfeiting of the great ſeal or privy ſea]. 
th 6. The counterfeiting of the king's coin, or bringing 
th WWW unterfeit coin into this realm. 


7. The killing of the chancellor, treaſurer, juſtices of 
e one bench or the other, juſtices in eyre, juſtices of 
Niſe, juſtices of oyer and ferminer in their places doing 
eir offices. 5 


c H A P. XIII. 


ene 
ene ; 4 | 
„ ching high treaſen in compaſſing the death of the 
king king, queen, or prince. 


tute of 25 E. 3. is this, and in theſe words: 


* eldeſt ſon and heir.” 


Upon 


without — any proteCtion to the ſaid ſuit; and 
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HE frſt article of high treaſon declared by the ſta- 4. Black. 


om, ch, 


I 
& 


** When a man doth compaſs or imagine the death of 88 76. 


our lord the king, or of our lady the queen, or of their 133. b. 


Hawk. 
C. 34, 
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Moore, 
1 620. 2. 5 * 
Vent, 316. accidental, or civil incapacities hath been at large handel 
Bro. Trea- 
ſon, pl. 24. 


diviſion. 


HISTORIA PLACITORUM CORON#; 
pon this diviſion there will be theſe conſiderations, 


l 

I. What ſhall be ſaid a man that compaſſeth. | 
IT. What ſhall be ſaid the ling, queen, or the eldeſt /,, 
III. What ſhall be ſaid @ compaſſing or imagining fan 
: 

* 


of their deaths, | | 
IV. What ſhall be evidence, or an overt-adt to proy 
ſuch imagining. | WE | 
V. The form of an indiAment of compaſſing the det 
of the king, queen, or prince. 


I. What ſhall be ſaid @ man compaſſing, Ec. 
The general learning of this point in relation to natur;| | 


in the former chapters; but there is ſomething peculix 
to the caſe of high treaſon, which is conſiderable in thi 


If an alien amy comes into England, and here compli 
the death of the king, queen, or prince, this is a mu 
compaſſing within this law ; for tho' he be the natun 
ſubject of another prince, yet during his reſidence here be 
owes a local alligeance to the king of England, and thi 
the indictment ſhall not ſtyle him naturalis ſubditus, ne 
ſtyle the king naturalem dominum, yet it ſhall run proditer 
& contra ligeantiæ ſue debitum. Co. P. C. p. 5.) Ry. 
Calvin's caſe (a). Dyer 144. 

If an alien amy ſubje& of another prince comes into ti 
kingdom and here ſettles his abode, and afterwards wari 
proclaimed between the two kings, and yet the alien con 
tinues here and takes the benefit of the king's laws and 
protection, and yet compaſſes the death of the king, th 
is a man compaſſing within this law; for, tho? he be th 
natural ſubje& of another prince, he ſhall be dealt wit 
as an Engliſh ſubject in this caſe, unleſs he firſt open 
remove himſelf from the king's protection by paſſing u 
the other prince, or by a public renunciation of the kine 
of England's proteQion, which hath ſome analogy wit 
that, which they call diffidatio, or defiance. 

And the ſame law I take to be if the ſubject of! 
foreign prince in war with ours come into England and 
here 


(a) fol. 6, 17. 
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re trade and inhabit either as a merchant, dweller, or 
djourner, if ſuch a perſon compaſs the death of the king, 
> may be dealt with as a traitor, becauſe he comes not 
ther as an enemy, or by way of hoſtility, but partakes of 
e king's protection: with this agrees the caſe of Stephano 
arrard de Gama, and Emanuel Lewes Tinoco, Portugueze 
>rn, and then ſubjects to the king of Spain, between 
vom and the queen of England there was then open war, 
Wo were indicted and attaint of high treaſon for con- 
Wicing with Dr. Lopez to poiſon the queen (b). 37 Eliz. 
alvin's caſe. | Co. Rep. p. 6. | 

And, tho' they came hither with the queen's protection, 
alters not the cafe, for 2 foreigner living publicly 


* 
1 
1 


= 
4 
14 


d trading here is under the king's protection: and this 
ppears by the ftatute of Magna Charta, cap. 30. Et fi 
ſint de terra noſtra in principio guerræ, attachientur ſine 
damno corporum ſuorum vel rerum, donec ſciatur a 
nobis vel a capitali juſtictario noſtro, quomodo merca- 
tores tertæ noſtræ tractentur, qui tunc inveniantur in 
terra illa contra, nos guerrina; & ſi noſtri ſalyi ſint ibi, 
alii ſalvi ſint in terra noftra.” 

The ſtatute ſpeaks indeed of mercatores, but under that 
ame all foreigners living or trading here are compriſed. 
And therefore in ancient times before the fab 

reign princes in hoſtility Berz: here were dealt with as 
emies, a proclamation iſſued for their avoidance out of 
e kingdom ; and in default of their avoidance within 
e time limited by ſuch proclamation they loſt the benefit 
the king's regions er | 

And after ſuch proclamation, and upon caution given 
metimes by mainpriſe de ſe bene gerendo, ſometimes b 
aths of fidelity to the king, they had ſometimes al. 
d oftentimes general protedctions, notwithſtanding ſuch 


. 34. 35. 


ſion for merchant ſtrangers, in caſe war ſhall happen 
tween their prince and the king of England, viz. that 
ey ſhall have convenient warning by forty days pro- 


clamation 


v) Vide Camdent Eliz. ſub. anno 1594. (c) 27 E. z. 


jects of 


ſtility. Rot. Vaſcon, 18 E. 2. 21, 24. Pat. 14. H. 6. 
The ſtatute of the Staple (c), cap. 17. hath made pro- 
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of treaſon, but muſt be dealt with by martial law, ate n 
fol. 6. ö. in theſe words: But if an alien enemy come 
; *6-jnyade this realm, and be taken in war, he cannot u 
indicted of treaſon, for the indictment cannot conclut 
„ contra ligeantiz ſuz debitum:“ the like may be {al 


in hoſtility ; but an alien enemy living here in the cor 


under the ſame. 


his abode here, he may be indicted of high treat 
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clamation to avoid the realm; and if they cannot do! 
by that time by reaſon of ſome accident, they ſhall hay 
forty days more, and in the mean time liberty to ſell ther 
merchandizes : during theſe eighty days they have th 
king's protection, and if they do any treaſonable 20 
above-mentioned, they ſhall be indicted of treaſon, ng. 
withſtanding the hoſtility between their ſovereign and th 
king of England ; but it ſeems, that if he remain here 
a way of trade after proclamation ſa made, and the tin; 
of his demurrage allowed by this act, he may be dei 
with as an alien enemy; but yet if he after that tim 
continues in his way of trade or living as before, and ſl if 
then conſpire the king's death, Ec. the king may dei 
with him as an alien enemy by the law of nations, or 
a traitor by the law of the land; becauſe de fads he ca. 
tinues as a ſubject, and under the benefit de_fa&s of th 
king's protection. | | 
Therefore the general words in Co. P. C. page; 
wherein he ſuppoſeth an alien enemy cannot be guily 


be taken with that allay, that is given in Calvin's cit. 


of ſuch asare ſent over merely as ſpies by a foreign prine 


dition of an inhabitant or trader may be guilty of tre 
as well as an alien amy, for he doth it proditorie 1 
treacherouſly, and againſt the obligation that lies upon hin, 
as well as any others, to be true to the prince, the benci 
of whoſe laws and protection he holds, ſo long as hes 


But yet this is obſervable upon the ſtatute of Man 
Charta, cap 30. and what hath before been ſaid, 1. Thi 
if an alien enemy comes into England after the war begu 
and lives here under the king's protection as a ſubjec, 
yet if he praQtiſe treaſon againſt the king during (ud 


centra ligeantie ſue debitum. 2, Yet ſuch an al rinc 


coming in aſter the war begun without the King's licend 
c 


HISTORIA PLACITORUM CORO NE. 
ſafe- conduct, cannot claim the privilege allowed by 
e ſtatute of Magna Charta, cap. 30. to thoſe that were 
-re before the beginning of the war. 2 Co. Hoff. 58. 
That by the law of England debts and goods found in 
is realm belonging to alien enemies belong to the king, 
nd may be ſeized by him. 19 E. 4. 6.) E. 4. 13. and 
herefore in debt brought by an alien enemy it is.a good 
lea in bar prima facie, that the perſon is an alien born in 


iſpaniæ hoſtis & inimici domini regis ; ſo that, tho” to 
ome purpoles he is under the king's proteQion, ſo as to 
e guilty of treaſon, if he conſpire againſt the king's life, 
ret his goods are not by law privileged from confiſcation ; 
nd the reaſon is, becauſe he might ſecure his goods 
purchaſe of letters patent of denization, and he 
hall not take away the king's rights by his neglect 
herein. | . | | 
But then, what if in truth our merchants have liberty 
ff reclaiming their goods and recovering their debts in 
he hoſtile country ? May the merchant plaintiff reply 
ith this clauſe of the ſtatute of Magna Charta, that 
* Neſtri mercatores ſalva ſunt ibi, Sc.“ 

I anſwer, he cannot, for it is reſerved to another kind 
pf trial; for the words are ** donec ſciatur a nobis vel a 
* capitali juſticiario noſtro, quomodo mercatores noſtri ibi 


pf the fat, in whoſe cognizance it beſt lies; and if he 
de ſatisfied, that our merchants are permitted to recover 
heir debts in the hoſtile kingdom without impediment or 
onfiſcation, this is to be notified and declared by ſome 
roclamation, or inſtrument under the great ſeal de- 
laring the fact, and allowing them to proſecute for their 
gebts here; and then, by virtue of this ſtatute or 
public "declaration, the merchant alien plaintiff may 
eply with this ſpecial matter in maintenance of his 


* tion. 

ec, Here ſomewhat may be of uſe to be ſaid touching 
(uo Wreaſons by embaſſadors of foreign princes, wherein 
auf cho ſometime reaſon of ſtate and the common intereſt of 


1 8Princes do de fe govern in theſe caſes, yet it will not be 
ent miſs to conſider the opinions and practices of former 
mcs in relation to this matter. 


. in patribus tranſmarinis ſub obedientia Philippi regis 


« tratentur,” The king muſt be aſcertained of the truth 


Firſt, 
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HISTORIA PLACITORUM CORONA, 

| Firſt, If an Engliſhman born, tho? he never took the 
oath of alligeance, becomes a ſworn ſubjeQ to a foreign 
prince, and is employed by him into England as: hi 
miniſter, agent, or embaſſador, and here conſpires againſ 
the king's life, he ſhall be indicted and tried for treaſon, 
as another ſubject ſhould be; and the reaſon is, be- 
cauſe no man can ſhake off his country wherein he wy; | 
born, nor abjure his native foil or prince at his pleaſure, 
This was the caſe of Dr. Story, who had ſworn alligeance 
to the crown of Spain, and was here condemned and 
executed for treaſon. Vide Camden's Eliz. 14 Eli. 
p. 168 (d). Zh 

Secondly, But if a foreigner being the agent, miniſter, 
or embaſſador of a foreign prince either in amity at 
enmity with the king of England come over with cr 
without the king's ſafe conduct, and here conſpire againl 
the life of the king, or to raiſe rebellion or war again 
him, ſome have been of opinion, that he may be indid 
of treaſon ; but by the civilians he cannot, becauſe he 
came in as a foreign embaſſador repreſenting the perſa 
of his prinee, and therefore is not to be ſo dealt with in 
ſuch caſe, but by the law of nations may be dealt with 
as an enemy, not as a traitor; and tho* he have the 
protection and ſafe- conduct of the king of England, 
yet it is under a ſpecial capacity, and for a ſpecial end, 
namely, as a foreign agent; but if he be criminally pro 
ceeded againſt, it muſt be as an enemy by the lau d 
war or nations, and not as a traitor ; but how far and i 
what caſes he may be dealt with as an enemy, remain 
to be farther conſidered. Camden's Eliz. ſub anno 1511, 

164. | 

; Thirdly, therefore thoſe, that are moſt ſtrict after the 
rights and privileges of embaſſadors, yet ſeem to agres 
that if he do not only conſpire the death of the king a 
the raiſing a rebellion againſt him, but actually attempt 
ſuch an act as actually or interpretatively is a conſun 
mation thereof, tho? poſſibly the full effect thereof do wi 
enſue, yet he may be dealt withal as an enemy, and!) 
the law of nations he may be putto death, as if he * 


(J) Engliſh folio. 
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HISTORIA PLACITORUM CORONEZ. 
bor poiſon the prince, and yet doth not Kilthim, or 
iſe an actral rebellious army, or ſhould levy an actual 
ar againſt the prince to whom he was ſent, and in that 
inces country, as Fabius (e) the Roman embaſſador to the 
zuls, by challenging and fighting with the champion of 
Cauli; Plutarch in vita Numæ, the prince, to whom 


2 
Val 


tions, as an enemy: Conſummata autem ſunt, que 
eouſque producta ſunt, quo produci ab hominibus ſo- 
lent, & que delinquendi finem ſtatuere ſolemus. Vide 
Albericus Gentilis, Lib. II. cap. 2. de legationibus.“ 


government, novarum rerum molimina, there is great 
erſity of opinions among learned men, how far the pri- 


n as an enemy for ſuch conſpiracies or inconſummate 
-mpts, that do not proceed farther than the machinati- 
ſolicitation, or conſpiracy. 8 | 
pon an attempt of this nature by the biſhop of Roſe, 
nt and embaſſador of the queen of Scots, 14 Eliz. the 


Jones, doctors of law, vis. | 
* Whether an embaſſador who ſtirreth up rebellion 
againſt the prince to whom he is ſent, ſhould enjoy the 
privileges of an embaſſador, and not be liable to the 
punifhtment of an enemy?“ 3 | 
They anſwered, that ſuch an embaſſador hath by the 
of nations, and by the civil law of the Romans, for- 
ed all the privileges of an embaſſador, and is liable to 
iſhment. See the reſt of the refolutions touching this 


ing a ter, Camden's Eliz. ſub anno 1571. p. 164, 165. 6 
mp. 370. * 

ws ereupon he was committed to the Tower, but vet no 

40 i inal proceſs againſt him as an enemy. | 


ſor. I. | ED And 
(e) Fabius Ambuſtus. 


is ſent, may, without conſulting the prince that ſends. 
„ inflict death upon ſuch an embaſſador by the law of 


Fourthly, But in caſe of a bare conſpiracy againſt the 
of the king, or a conſpiracy of a rebellion or change 


ge of an embaſſador exempts him from penal proſecu- 


ſtion was propounded to Lewer, Dale, Drury, Aubry, 
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HISTORIA PLACITORUM CORONÆ. 

And Mendoza the Spaniſh embaſſador, who here i 
England foſtered and encouraged treaſon, was not dex 
with according to the utmoſt ſeverity, that poſſibly in ſuch 
caſes might be uſed, but was only ſent away, ſub anne 21 
Eliz. Camden's Eliz. p. 296. The lord L' Aubeſpine allo 
the French embaſſador, that conſpired the queen's death, 
was not proceeded againſt criminally, but only reprovei 
by Burgkley, and adviſed to be more careful for the future. 
Fe Eliz. ſub anno 1587. Pp. 378, 379. 

And upon theſe and ſome antient inſtances among the 
Romans and Car thaginians learned men have been of op. 
nion, that an embaſſador is not to be puniſhed as an ene 
my for traitorous N the prince, to whan | 
he is ſent, but is only to be remitted to the prince thy 
ſent him. Albericus Gentilis de Legationibus, Lib, II. cc. 
18. Grotius de Jure Belli, Lib, II. cap. 18. (f) wh 
gives theſe two inſtances in confirmation thereof. 

The truth is, the buſineſs of embaſſadors is rather mz 
naged according to rules of prudence, and mutual co 
cerns and temperaments among princes, where poſlibly 
ſevere conſtruction of an embaſſador's actions, and pre 
ſecutions of them by one prince may at another time re 
turn to the like . of his own agents and emba. 
ſadors; and therefore they are rather temperamem 
meaſured, by. politic prudence and . than 1. 
cording to the ſtrict rules of reaſon and juſtice ; for ſure 
conſpiracies of this kind by embaſſadors are contraryu 
the truſt of their employments, and may be deſtrudi 
to the ſtate whereunto they are ſent, and according 1 
true meaſures of juſtice deſerve to be puniſhed, as 150 
enmity, hoſtility and treachery by private perſons, 

And altho of all hands it is admitted, that the prine 
to whom the embaſſador is ſent, is the judge of the mb 
carriage of ſuch foreign embaſſador without any appli 


tion to the maſter from whom he is ſent, and without u 


actual dedition or giving him up to the judgment 
the law; yet they aſſign this reaſon of the differed 
| 2 betwe 


(t) ia notis ad S. 4. n. 5. 


HISTORIA PLACITORUM CORONEZ. 

between a bare conſpiracy or machination againſt the 
prince, and an actual attempt of treaſon, whether againſt 
his perſon or government, which hath attained as great a 


procuring the wounding of the prince, or an actual 
ailing o 

an miſchief is conſummate, as far as the embaſſador 
ould effect it, and ſo prohibited not only by the civil and 
unicipal laws, but by the laws of nations ; but incon- 
ummate machinations, according to their opinions, are 
aiſed to the crimen leſe majeſtatis by civil or municipal 
aws or conſtitutions ; and they think it too hard, that an 
mbaſſador or foreign agent, who doth ſuſtinere per ſonam 
rincipis, ſhould be obnoxious to a capital puniſhment for 


nd of great latitude ; but this, as I have ſaid, is rather 
prudential and politic conſideration, and not according 
d the ſtrict meaſure of juſtice. 

But now, altho it ſhould be admitted that a foreign 
mbaſſador committing a conſummate treaſon is not to 
2 proceeded againſt as a traitor, but as an enemy; yet 
he or his aſſociates commit any other capital offenſe, 
rape, murder, theft, they may be indicted and pro- 
ded againſt by indictment in an ordinary courſe of 


ntra ligeantiæ ſue debitum ; and therefore, when in the 
te troubles the brother 'and ſervants of the Portugal 
baſſador committed a murder in the Exchange (g), 
ey were tried and convicted by a ſpecial commiſſion of 
rand terminer directed to two judges of the common 
w, ſome civilians, and ſome gentlemen, to proceed ac- 
ding to the ordinary courſe ** legem & conſuetu- 


& by jury, and had judgment; and as I remember, 
e ot them were executed (h). And yet many 


9 The New Exchange in out of Newgate; but he was 
trand. retaken, and beheaded. on 
(h) Don Pontaleon Sa, the Tower-hill, July 10, 1654, 
baſſador's brother, was con- the ſame day the embaſſador 
nned to die for it: he had ſigned the peace between Eng · 
to have prevented his ex- land and Portugal 

ation by making his eſcape 


onſummation as ſuch embaſſador is able to effect, as 


a rebellious army againſt him; becauſe in theſe 


are machination or conſpiracy, which is a ſecret thing 


lice, as other aliens committing like offenſes ; for tho? 
joſe indiQments run contra pacem regis, yet they run not 


em regni Angliæ, whereupon ſome of them were con- 


H 2 civilians 
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of the queen regent, compaſſing the death of the king 


Ca. P. C.. 
i Hawk. 
P. C. 36, 
37. 


ſtatute of 8 H. 6. cap. 11. 23 Hen. 8. for Brewers, 27 H 


HISTORIA PLACITORUM coRON. 
civilians (i) allow the ſame privilege to the comites legali, 
as to the embaſſador himſelt. 

And the difference between proceeding againſt an alien 
(whether embaſſador or other) in caſes of felony and trez- 
ſon, is well illuſtrated by the book of 40 Af. 25. where 
a Norman captain of a ſhip with the help ot Exg/iſb ma- 
riners committed robbery and piracy upon the narrow 
ſeas; the Engliſh pirates were convict and attaint of trea- 
ſon (k), but the Norman captain was attaint of felony, 
but not of treaſon, ' becauſe it could not be ſaid contra 
ligeantie ſue debitum, 

The queen conſort the wife of the king, or the huſband 


her huſband or the queen regent his wife, are perſons 
compaſſing within this act. Co. P. C. p. 8. 
II. As to the ſecond inquiry, what ſhall be ſaid @ king, 
queen, or their eldeſt fon, within this law. 
1. The words our lord the king, Oc. extend to his ſuc- 
ceſſor, as well as to him (1). | | 
1. Becauſe it is a declarative law. 
2. Becauſe uſually acts of parliament ſpeaking thu 
generally, and not confining it to the perſon of that king, 
when the law paſſed, include Ars farther z therefore the 


8. cap. 24. that were limited to continue during the ples- 


{ 
. 
ſure of our lord the king (m), continued after that king l 
death: Mich. 38 & 39 Eliz. Cre. Blix 513. Loi x 
Darcie's caſe. The ſtatute of 11 H. J). e. 1. of aiding 0 
our lord the king in his wars extends to the ſucceſſv P 
(n). Hill, 10 Fac. 12 Co. Rep. 109. M. 24 EH 
: | | Mort te 
| | pe 
(i) Dig. Lib. XLVIII. tit. 6. and 27 Hen, 8. cap. 24. ſed. 4 
ad leg. jul. de vi publica, |. 10. only name the king with y 
7. Grot, de jur. Belli, Lib. II. out the adduion of his bein ki 
cap. 18. F. 8. " and ſucceſſots. 10 H. 7. 7.0. 2 
(c) For before the 25 E. 3. it is ſaid by Keble with rh. . 
piracy was petit treaſon. Co. tion to 9 H, 6. cap. 2. and « 
P. C. 113. and tho” this caſe nol denied by the court, thit (6 
be quoted in the 40. E. 3. yet where a ſtatute limits to co 4 
it muſt be intended to have tinue ſo long as it ſhall pleak 2 
happened before the ſtatute of our lord the king, it continus 4 
25 Ed. 3. becauſe piracy, not in force, if no proclamat ws 
being enumerated therein a- be made to the contrary "ll © ; 
mong the ſpecies of treaſon, the times of that king 0! "Wl  * 
has never been counted trea- any of his ſucceſſors. 44 
ſon ſince that ſtatute. Co. P. n) This ſtatute comes " P.. - 
C. 8. up to the point, becauſe f ;.4 
49 


(1) Vide Co. P. C. p. 6. 
(m) Of theſe ſtatutes the 
firſt only is ſo limited; but the 


23 H. 8. cap. 4. ſect. 5, 14. 


words of it are not, our lat 
the king, but the king ® 
ſovereign lord of this 7 


HISTORIA PLACITORUM CORONE. 


Cote Litt. 9. b. (o). But the ſtatute of 34 U 
45. I = 26. . power to our ſaid lord the Wg to 
2Iter the laws of Wales, died with him (p); yet in majo- 
rem cautelam it was ſpecially repealed by the ſtatute of 21 
Fac, cap. 10. wn : e ee 
2. The heir of the king is a king within this act the 
next moment after the death of his arjceſtor, and com- 
menceth his reign the ſame day the anceſtor dies; and 
therefore the compaſſing his death before coronation, yea 
before ptoclamation of him, is a compaſſing of the king's 
death, for he is a king preſently upon the anceſtor's death; 
and the proclamatioh or coronation ate but honourable ce- 
remonies (q) for the farther notification thereof : reſolved 


1 Fac. in the caſe of Watſon and Clerk. Co. P. C. p. 1. 
5. The queen regent, as were queen Mary and queen 


Elizabeth, is a king within this a& (r). 
4. A king de fatto but not de jure (1), ſuch as were H. 
U 6. R. 3. H. 7. being in the actual poſ- pot, 397. 


= 9 
wed H 3 


for the time being. Our author 
ſeems to have intended the Iriſh 
ſtatute of 10 H. 7. called Poyning's 
act, upon which act a doubt was 
conceived, whether it extended to 
the ſucceſſors of H. 7. for that the 
act ſpeaks only of the king general- 
ly, and not of his ſucceſſors ; the 
chief juſtices, chief baron, attor- 
ney and ſolicitor general were of 
opinion, that the word king im- 
ported his politic capacity, which 
never dies; and therefore being 
ſpoke indefinitely, extended in law 
to all his ſucceſſors, and was ſo ex- 
pounded by an Iriſh act in the 3 & 
4 Phil, & Mar. 12 Co. Rep. 109. 
(0) The caſe in Moore relates to 
ſtatutes during the pleaſure of the 
king : the words are, Walmeſley 
** moved a queſtion, whether the 
* demiſe of the king determines a 
© ſtatute limited to continue dur- 
ing the king's pleaſure, and the 
whole court agreed that the de- 
'* miſe of the king determines his 
'* will.” 
(p) The words of that ſtatute, F. 
119. are, ** That the king's moſt 
© royal majeſty ſhall and may, &c. 
2 to his moſt excellent wiſdom 
and diſcretion ſhall be thought 
convenient; and alſo to make 
" lawr, &c. at his majeſty's plea- 
_ ſure,” It was reſolved by the 
juſtices, Hil. 5. Jac. 12, Co. Rep. 
45. that this was a temporary pow- 


4 


ſeſſion 


er, and confined to the perſon of 


king Heary VIII. Vide Plowden 
176. b. &c. 458. 2, 

(q) The corvnation is ſomething 
more than only an honourable cere- 
mony, for it is a ſolema engage · 


ment to govern according to law, _ 


which was always required by the 
ancient conſtitution of the king 
dom. Brompton ſpeaking of the 
coronation of W. I. ſays, the arch- 
biſhop of York performed the of- 
fice. Ipſumque Gulielmum regem 
ad jura eccleſiz Anglicane tuenda 
& conſervanda, populumque ſuum 
recte regendum, & leges reftas 
ſtat uendum ſacramento ſolemnitec 
adſtrinxit ; and Bract. Lib. III. 
Cap. 9. ſays, that the king of Eng · 
land debet in corona tione ſus ig 
nomine Jeſu Chriſti præſtito ſacra- 
mento hec tris promitiere populo 
ſibi ſubdito, & c. See alſo 1 W. & 
M. cap. 6. 

(r)Vide Co. P. C. p. 7. This 
appears by the declarative law in 
favour of queen Mary, 1 Mar. cap. 
1. ſeſſ. 3. 

(\) This diſtioQion, which with 
reſpeCt to the kingly office was ne- 
ver known in our law before 
the ſtatute of 1 E. 4. ſeerns to have 
been purpoſely invented to ſerve 
the turn of the houſe of York; 
nor do I find any ſuch diſtinc- 

| tien 
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4. Blackſ. 
Cor. ch. 
vi. p. 76. 
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HISTORIA PLACITORUM CORONÆ. 


ſeſſion of the crown is a king within this act, ſo that com- 


paſling his death is treaſon within this law ; and there 


tion ever. mentioned or ſuppoſed 
in any of our ancient law-books, 
ſave only in Bagot's caſe, 9 E. 4. 
1. b. cited by our 8 61. for 
the doubt conceived by Markham, 
4 E. 4. 43. 4. concerning the au- 
thority ot coroners cheſen in the 
time of H. 6, was not founded (as 
ſome have ſuppoſed) on H. 6. be- 
ing only king de facto, but on ano- 
ther point, viz. whether the demiſe 
of the crown did not determine the 
power of coroners, 2s it did the 
commiſſions of judges and other 
commiſſioners ; and as to Baygot's 
caſe, it carefully conſidered, it will 
but little ſerve the purpoſe of ſuch 
a diſtinction, for the principal point 
in that caſe-was concerning the va- 


lidity of letters patent of denizati - 


on granted to Bagot by H. 6. whe- 
ther they were void by the act of 1 
E. 4. ſet forth in the pleadings ; this 
point was not argued by the judg- 
es, but by the ſerjeants and appren- 
tices, 9 E. 4. 2. 8. it will therefore 
be neceſſary to diſtinguiſh the diſ- 
- courſe of the counſel from the re- 
ſolution of the court. 
+ , Bagot's counſel aſſerted, ** That 

« all judicial acts relating to royal 
«©. Juriſdiftion, which were not in 
«©. diminution of the crown, tho 
done by an uſurper, would ne- 
«+ vertheleſ: bind the king de jure 
upon his regreſs, that H. 6 was 
not merely an uſurper, the crown 


1 


*© having been entailed on him by 


© parliament, that Bagot's deniza- 
tion was an advantage to the 
prince on the throne, for the 
© more ſubjeCts he had, the better 
<< it was for him; they likened it 
to the caſe of recoveries ſuffered 
ein court-baron, while the diſſei- 
«© for was in poſſeſſion, which would 
continue in force notwithſtand- 
ins the re-entry of the diſſeiſee. 

This was all that could be ex- 
pected for them to ſay, conſidering 
that E. 4. was then on the throne, 
and they were obliged to admit, 
that grants of the regal re venve 
made by H. 6. were void againſt 
E. 4. becauſe the aQ of parliament 
of E. 4. which declared H. 4. H. 8. 


fore 
the 


and H. 6. uſurpers, veſted in E. 
all ſuch man caftles, honor, 
liberties, franchiſes, '" reverſion, 
remainders, &. and all heredit. 
ments with their apphrtenances, 
whatſoever they were, in England, 
Wales, and Ireland, and in Calin, 
as king Richard the II. had on the 
feaſt of St. Matthew the twenty. 
third year of his reign ia right i 
the crown of England and lordfty 
of Ireland; all meſae grants there- 
fore of ſuch'manors, &. were h/ 
this act indiſputably defeated, 
The counſel on the other fide ob. 


of denization were void, for thi 

© the king ought not to be ins 
„% worſe condition than 2 comme 
«© perſon; and that if « comme 
© perſon were diſſeiſed and te- a 
© tered, his re-entry would defett 
„all meſae acts; and that ther 
„ fore E. 4. being in by deſcen 
from king Richard, and thi 
« a& being but an sffirmance « 
„the common law, his regie 
* would a void all acts done by th 
nuſurper, for which reaſon prori- 
„ fion was made in that 1d fr 
grants of wards, licences « 
«© mortmains, charters of pardor, 
and judicial acts, but no prori 
*© fion was made for grants of d. 
„ nization; that the patent i 
*© controverſy was to the difadriv 
tage of the king, ſince it w 
not reaſonable, that ſuch an als 
** en ſhould be made his ſubject 
„ gainſt his will, for by the ſan 
«© reaſon H. 6. might have md 
„ twenty thouſand Frenchmen & 
„ nizens; that if a league vn 
made between H. 6, and anoibe' 
„king, it would not bind E. 
«* and yet ſuch league is intended 
for the advantage of the realm; 
** that an exemption granted by i. 
** 6. from being put upon jurie'® 
© afliſes, & c. would now be void 
Here Billing the chief juſtice 
terpoſed and (aid, I do not agree" 
this; he added, It pertain 
every king by reaſon of his of 
* to do juſtice and grace, juſt 
in executing the laws, &c. * 

rac 


Jetted, „% That the letters paten: 
« 


* 


HISTORIA PLACITORUM CORO N. 103 
the 4 E. 4. 20. 4. (t), à perſon that compaſſed the death 1 

of H. 6. was attainted for that treaſon in the time of the 

rightful king; but had it been an act of hoſtility in aſſiſt- Foſt. 397. 
ance of the rightful heir of the crown (*), which after- 

wards obtained, this had not been treaſon, but e conver/ſo 

thoſe that afliſted the uſurper, tho' in actual poſſeſſion of 

the crown, have ſuffered as traitors, as appears by the 

ſtatute of 1 E. 4. (+), and as was done upon the aſſiſtants 


> > T7 


TIN ARES. 4 


* HHS 


_ 
® 


10 E. 4. and 49 H. 6. 


« grace in granting pardon to fe · 
e ſons, and ſuch leg imat ion as this 
« is. Yelverton ſeemed at firft to 
think that the denization was void, 
not becauſe the regreſs of E. 4. 
avoided all meſne as done by H. 
6. but becauſe the at of 1 E. 4. 
reſumed all libetties and franchiſes, 
and denization being a liberty was 
therefore reſumed, a 
The cauſe was adjourned, during 
which time it was abated by the 
death of Swirenden one of the plain- 
tifs; a new affiſe was brought by 
Bagot, and the ſame matter was 
pleaded as before ; the affiſe was 
taken, and the verdiQt was in fa- 
vour of Bagot 9 E. 4. 5. the de- 
fendant's counſel moved in arreſt 
df judgment, and Brian (who wgs 
ff cou ſel againſt Bagot, and not 
ane of the judges) repeated the for- 
er objection, that ſince E. 4. was 
a poſſeſſion by remitter, as couſin 
nd heir of king Richard, the pa- 
ent of denization by H. 6. who 
as but an uſurper aod iatruder 
as void, 9 E. 4. 11. but the juſ- 


tliament, and not upon any max- 
zof common la w; and tho it was 
id, chat that act was anaffirmance 
the common law, yet that was 
ly the ſaying of counſel, aud 


of H. 6. after his temporary 
1 4 5. A 


re- adeption of the erown in 


* 


unſupported by aay book - caſe or 
record; ſo that the diſtinction here 
taken by our author between arex 
de facto and a rex de jure being no 
way warranted by the conſtitution 
or common law of this kingdom, 
all that is here ſaid by him on that 
ſuppoſition muſt fall to the ground. 

(t) This caſe is cited before by 
our author p. 61. but is ſomewhat 
differently related in Stow's Annals, 
p. 418. Scld. Titles of Honour, cap. 


p. 664. i 
1 (#) y who ſhall take upon 


them to determine who that is ? 
Our author therefore prudently 
adds, which afterwards obtained, 
for this is the moſt effectual way 
of deciding queſtions of this nature, 
but then by the ſame rule, if he 
ſhould not obtain, ſuch act of hoſe 
tility had been treaſon, for it can- 
not be imagined, that any prince 
in the actual poſſeſſion of the go- 
vernmeat will ſuffer his on title 
to be diſputed, nor indeed is it fit - 
ting, that private ſubjets ſhould 
ſet themſelves up for judges in ſuch 


both of them by turns aeclared by 
parliament to be rightful kings and 
uſurpers, 
(1) This muſt have been for 
aQs, before E. 4. firlt obtained the 
| 85 crown, 
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ices ſaid, that they had conferred an affair, whoſe duty it is to pay a | I 
pon all points of this caſe, with legal obedience to the powers that 5 
e juſtices of tte common pleas, are in faft ſet over them; for the 19 
nd they were all of opinion, that powers that be, are ordained of 1:3 
hoſe matters were not ſufficient to God. Rom. xiii. 1, i. 
rreſt Judgment ; and accordingly This ſerves to ſhew how idle the Wo - 
udgment was given for Bagot, 9 dlſtinction is between a rex de ju- iy 
» &« 3h. © abridged in Br. Patenta re and a rex de facto, which is not | 1 
1, Denizen 3. Chartre de Pardon only founded on & precarious bot- 3 
2. Exemption 4. Judgment 42. F. tom, but alſo mutt in fact prove a 9 
fliſe 29. Denizen 1. diſtintion without « difference, Mt 
From this ſtate of the caſe it ap- being equally ſerviceable to all 1 
ars, that the queſt ion was enticely fides and parties; and thus it was | 3 
pn the conſtruct ion of an at uf in regard of E. 6. E. 4. who were 8 
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- HISTORIA PLACITORUM CORONZ. 
5. A king admitting by act of parliament his ſon i, 
conſor tium imperii, as was done by H. 2, whereby there 
was rex pater and rex filius, only the father reſerved to 
himſelf — lige homage or alligeance of his ſubjects, ye 
the ſon actually adminiſtered the kingdom; the fat her con. 
tinned a king, and a treaſon committed againſt him by hi 
ſon or any of his ſubjects was treaſon within this ad; an, | 
ſo was the ſon a king within this at, as in reference to al 
but the father, a ſubordinate king, that had the jura in. 
perii, as the king of Scots was after his homage done 1 
king Edward I. and therefore compaſſing his death by any 
of his ſubjects had been high treaſon within this act, if | 
had been then made; for it is miſtaken in lord Cotes ] 
C. p. 7. that H. 2. reſigned his crown, for he continue 
ſtill rex de facto & de jure, as Houeden tells us, Vide ſu 
pre cap. 10. 
Having thus ſhewn who is à king within this act, wi 
ſhall the more eaſily ſee who is not a king within this ad. 
| 1. The right heir of the crown, during ſuch time asth 
4 Black. ; uſurper is in plenary poſſeſſion. of it, and no poſſeſſa 
P. 5), 78. thereof in the heir, is not a king within this act; ſuch vn 
| 1. Hawk. the caſe of the houſe of York quring the plenary poſſeſſn 
| peſt. — cf the crown in H. 4. H. 5. H. 6. but if the right heir hat 
4•3. once the poſſeſſion of the crown as king, tho an uſurpe 
| hath gotten the poſſeſſion thereof, yet the other continua 
his ſtyle, title and claim thereunto, and afterwards it 
obtains the ſull poſſeſſion thereof, a compaſſing the deat 
Pr of the rightful heir during that interval, is a compaſin 
if of the king's death within this act, for he continued a kuy 
41 ſtill, guaſs in poſſeſſion of his kingdom; this was the ca 
= Of E. 4. in that ſmall interval, wherein H. 6. re- obtain 
1 the crown, and the caſe of E. 5. notwithſtanding the uſu- 

| | pation of his uncle R. 3. 
j 2. If aking voluntarily reſigns, as ſome in other cou. 
; tries have done, and this reſignation admitted and ratibei 
g | | in parliament, he is not afterwards a king within this act 4 
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| J] crown, and therefore was abdicated, or by actions fb 
w according to our author's own verſive of the conſtitution ne 
Mi doQrine, becauſe, as he ſays tually to have renounced 
g i below, even the rightful heir government ; this was the 
i! before he has got poſſeſſion of cafe of king James Il. wal 
the crown is not a king with- tho not in words, yet by 100 
= in the ſtatute of 25 E. 3. and deeds equally expreſi 
1 (u) The ſame reaſon holds had reneunced holding 1. 
„ in the cafe of a king, who is erown upon the terms of U 
$ deemed by parliament to have conſtitution, 


HISTORIA PLACITORUM CORONEZ. 


but we never had ſuch an example in England, for that of 
R. 2. was a conſtrained act, touching which and the depoſi- 
tion of E. 2. I ſhall not ſay farther, for they were acts of 
great violence and oppreſſion. 

Only thus much is cerfain, that altho E. 2. had a kindSee * * 
of pretended depoſing, and his ſon E. 3. took upon him Hicourfe 
the kingly name, and office, yet in the opinion of thoſe che ach, 
times E. 2. continued, as to ſome purpoſes, his regal being Ob- 
character, for in the parliament of 4 E. 3. Mortimer, on fome 
Beri ford, Guerney, and others had judgment of high trea- paſſages in 


ö 1 ; —_ 
ſon given againſt them for the death of E. 2. after his de- nyo 4 


poſition. no | chief juſ- 
Neither was this judgment grounded ſimply upon that tice Hale, 

old opinion in Britton (x), that killing of the king's father *© 

was treaſon; for tho in ſome ur of that record, as in 


the judgment of the lords againſt Mortimer, the words are, 


ve Touchant le mort ſeigneur Edward per noſtre ſeigneur le roy, 
d. ge ore eft ,—countes, barons & peres, come jugges de parle- 
the ment, agarderent & adjuggerent le dit Roger, come tretor & 
enemy de rey & de reaime, feuft treine & pendu; yet in o- 
cher parts of that roll of parliament he is ſtyled at the time 
Im of his murder ſeignior lige, and ſometimes rex. as n. 6. 


The lords make their proteſtation, that they are not to 
judge any but their peers; yet they declare that they gave 
ucgment upon ſome that were not their peers, in reſpect 


of the greatneſs of their crimes; et ce per encheſon de 
cath der de ſeigneur lige, c. and in the arraignment of 
m lord Berkeley for that offenſe, the words of the 
brd are, Qualiter ſe velit acquietare de morte ipſius 


mini regis in nullo eſt inde culpabilis; and the verdict, as it 
was given in parliament, 4 ry 3. n. 16. and the record 
„ NQyod prædiclus Thomas in nullo eft culpabilis de 
norte prædidti domini regis patris demint regis nunc; (0 
hat the record ſtyles him rex at the time of his death, and 
et every one acquainted with hiftory knows, that his fon 
vas declared king, and took upon him the kingly office, 
and title upon the twenty-fifth, or according to Walſing- 
am, the twentieth of January; and E. 2. was not mur- 
ered till the twenty-firſt of September following. 

have been the longer in this inſtance, tho? it were before 
the 


() Brit. cap. 22. Co. P. C. p. 7. 
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the making of the ſtatute of 25 E. 5. when treaſon wy 
determined according to the common law, that it ma 


hiſtories of that age, yet they ſtill thought the charady 


4. Black. 


Com. c. vi. 


Page 77. 


u as conſtituted protector & defenſor regni, & eceleſiæ At 
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appear that this judgment was not ſingly upon this ac 
count, that he was father to king E. 3. but that notwith 
ſtanding the formal depoſing of him, and that pretends 
or extorted reſignation of the crown mentioned by th, 


regius remained upon him, and the murder of him was- 
leſs than high treaſon, namely, the killing of him who un 
ſtill a king, tho? deprived of the actual adminiſtration a 
his kingdom. l 

3. The huſband of a queen regent is not a king withi 
this law, for the queen ſtill holds her ſovereignty entirch, 
as if ſhe were ſole: vide 1 Mar. cap. 1. felt. 3. and for 
the remedy hereof there was a ſpecial temporary act ma 
enaQing and extending treaſon as well to the compaſſig 
of the death of king Philip of Spain huſband to queen 
Mary, as of the queen, and for the making of other ad 
againſt the king, as againſt the queen, within the compa 
of high treaſon, during the continuance of the marriage 
between them. 1 & 2 Phil. & Mar. cap. 10. ſo tha 
it ſeems, tho” the huſband of a queen regent. be as near of 
him, as the wife of a king regnant, the ſtatute of 2 
E. 3. declaring the compaſſing of the death of the king 
wife to be treaſon, did not extend to the huſband of 
queen regent (y). 

4. A prorex, viceroy, cuſios regni or juſtitiarius Angle 
which import in ſubſtance the ſame office, viz. the king 
lieutenant in his abſence out of the kingdom, is not a king 
within this act (z), tho' his power - very. great, an 
all commiſſions, writs and patents paſs under his tele; and 
the ſame law is touching the lord lieutenant or zuſtitioriu 
Hiberniæ or his deputy. Vide ſtatut. Hiberniæ. 

Rot. Parl. 31 H. 6. u. 38 & 39. Richard duke of Tri 
by the king's letters patent, and by conſent of parliament, 


glicanz, & confiliarius regis principalis, till the full age d 
the prince, or till diſcharged of that employment by th 
king in parliament by the conſent of the lords ſpiritw 


and temporal; tho' this were a high office, and exceed 
mut 


e.. c. p.. . 42) Ce. P. C. p. &. 
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the power of a protector of the king during his 
| —_ ach as were es earl of Pembroke — H. 3. and 
he duke of Somerſet to E. 6. yet this protector was not a 
ing within this ſtatute. ; 7 8 

III. I come to the third diviſion, what ſhall be ſaid a 
ompaſſing or imagining of the death of the king, queen, or 
rince. ; 


vill, tho” the purpoſe or deſign take not effect. 
ly fall under any judicial cognizance, but of God alone; 


nd ſentence by human judicatories. 


ompaſſing or conſpiring the death of the prince to be 
rimen A majeſtatis, tho? the effect be not attained, 
Ad legem Juliam majeſtatis in Codice (a) in the law of 
onorius and Arcadius, Quiſquis cum militibus, vel priva- 
s, vel barbaris ſceleſtam inierit factionem, vel faQionis 
ſius ſuſceperit ſacramentum vel dederit, de nece etiam 
irorum illuſtrium, qui conſiliis & conſiſtorio noſtro inter- 
nt, ſenatorum etiam, (nam & ipſi pars corporis noſtri 
nt) vel cujuſlibet poſtremo, qui nobis militat, cogitave- 
t, (eadem enim ſeveritate voluntatem ſceleris, qua effec- 
m, puniri jura voluerunt) ipſe quidem, utpote majeſtatis 
us, gladio feriatur, bonis ejus omnibus fiſco noſtro addi- 
A bare accidental hurt to the king's perſon, in doing a 
wful act, without any deſign or compaſſing of bodily 
arm to the king, ſeems not a compaſſing of the king's 
ath within this act. 
Walter Tirrel by command of William Rufus ſhot at a 
er; the arrow chaced from an oak, and killed the king ; 
rrel fled, but this being purely accidental, without in- 
ntion of doing the king any harm, hath been held not 
be a compaſſing of the king's death. C9. P. C. p. 6. 
ris & Hoveden anno ult. Willielmi ſecundi. 
| Calculating 


() Lib. IX. tit. 8. l. 5. pr. 


The words compaſs or imagine are of a great latitude. 3 
1. They refer to the purpoſe or deſign of the mind or Com. 8 vi. 
age 78. 
2. Compaſling or imagining ſingly of itſelf is an internal 620. 3. 


ict, and without ſomething to manifeſt it, could not poſſi- Vent. 318. 
| Bro. —_ 
» pl. 44 


d therefore this ſtatute requires ſuch an overt-act, as; Hawk. 


ay render the compaſſing or imagining capable of a trial 1 —— 17. 
igh - 


| | t 
And yet we find that other laws, as well as ours, make 
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Calculating of the king's nativity, or thereby or by 
witchcraft, &. ſeeking to know, and by expreſs worg, 
writing, c. publiſhing and declaring how long the lim 
ſhall live, or who ſhall ſucceed him, or adviſedly or my 
liciouſly to that intent uttering any prophecies, . ſeems 10 
a compaſſing of the king's death within the ſtatute of 8 
E. 3. (b), but was made felony during the life of quen 
Elizabeth by 23 Eliz. cap. 2. and before that, was oi 
puniſhable by fine and ranſom. Co. P. C. p. 6. 

Compaſſing the death of the king is high treaſon (« 
tho? it be not effected; but becauſe the compaſſing is ori 
an act of the mind, and cannot of itſelf be tried withoui 
ſome overt- act to evidence it, ſuch an overt · act is requiſ WM 
to make ſuch compaſſing or imagination high treaſon, þ, 
quo infra. | + 

IV. Therefore as to the overt-a in cafe of compaſiy 
the death of the king, queen, or prince. | 

1. Tho? the words in the ſtatute of 25 E. 3. m 
provably thereof attaint by open deed, & c. come after i 
clauſe of levying of war, yet it refers to all the treaſu 
before-mentioned, viz, compaſſing the death of the ki 
queen, or prince, Co. P. C. 6. 12. and therefore what if 
ſaid here concerning the compaſling of the death of th 
king is applicable to queen and prince. 

And therefore in an indictment of treaſon for c 
paſſing the death of the king, queen, or prince, the 
ought” to be ſet down both the treaſon itſelf, viz, Qu 
proditorie compaſlavit & imaginatus fuit mortem & « 
ſtructionem domini regis, & ipſum dominum regem ini 
ficere, and alſo the overt - act, & ad illam nefandam & pi 
ditoriam compaſſationem & propoſitum perimplend, 
then ſet down the particular overt- act certainly and ful 
ciently without which the indid ment is not good, Cn 


C. p. 12. 
1 


(b) Even before that ſta- & maleficio, and were il 
tute, viz. Hil. 18 E. 2. Rot. quitted by the jury. | 
24. rex coram rege, there was (e) Inſomuch that where 
an inſtance of ſeveral perſons king is aQually murdered, 
charged with endeavouringto is the compaſſing his des 
compaſs the king's death by which is the — and! 
necromancy by making his the killing, which is on 
image in wax, &c. yet they overt-at, Kel, 8. 
were appealed only de felonio 


2. If men conſpire the death of the king, and the 
zanner, and thereupon provide weapons, powder, harneſs, 
ion, or ſend letters for the execution thereof; this is 
covert-act within this ſtatute. Co. P. C. p. 12. 
2. Tho' the conſpiracy be not immediately and directly 
$; expreſsly the death of the king, but the conſpiracy 
of ſomething that in all probability muſt induce it; this 
an overt- act to prove the compaſſing of the king's death, 
hich will be better explained by the inſtances themſelves, 
id therefore, 


och 4. If men conſpire to impriſon the king by force and A 4 Black. 
hon ong hand, *till he hath yielded to certain demands, and Com. c. vi. 
viſt Wc that purpoſe gather company or write letters, this is Pee 79. 

I overt-a& to prove the compaſſing of the king's death, 


r it is in effect to deſpoil him of his kingly government, 
d ſo adjudged by all the judges in the lord Cobham's caſe, 
Fac. (d) and in the caſe of the Earl of Eſſex, 43 Eliz. 


md k , Co. P. C. p. 12. But then there muſt be an overt- 
er M to prove that conſpiracy to reſtrain the king, and then 
eaſon it overt- act to prove ſuch a deſign is an overt-act to 
kit ove the _—_— the death of the king. | 
hu But then this muſt be intended of a conſpiracy forcibly 
of th detain and impriſon the king; and therefore, when in 


time of R, 2. in parliament a commiſſion was ſome- 
at hardly gotten from the king, which ſeemed to curb 
z prerogative too much, the anſwer of the judges to the 
neral queſtion, © Qualem- pœnam merentur illi, qui 
compulerunt ſive arctarunt regem ad conſentiendum dia” 


nne ſtatut? ordination? & commiſhon*? ad quam quæſtionem 

& pit unanimiter reſponderunt, quod ſunt, ut proditores, meri- 

d, u to puniendi, Rot. Parl. 11. R. 2 (f).“ was too raſh and 

nd ful onſfiderate, and for which the judges themſelves were 
0. | 


ndemned as traitors, as before is ſhewn (g) ; for compu- 
unt and ardtaverunt may have a double conſtruction; 
her it may be intended of an actual force uſed upon the 
rſon of the king, as by reſtraint, impriſonment, or injury 


re all his perſon, to enforce his conſent to that commiſſion ; 
| and 

where 

deres! d)-State Trials, Vol. I. p. (f) State Trials, Vol. I. p. 


| | 9: 
, _ 0 State Trials, Vol. I. p- (s) cap. 11. p. 94. 
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to imagine, invent, or at- * the realm aforeſaid.” 


HISTORIA PLACITORUM CORON. 


and then it had not differed from the execrable treaſon e 
the Spencers, who declared, that ſince the king could not 
be retormed by ſuit of law it ought to be done * aſperte, 
for which they were baniſhed by two acts of parliamen 
(h). Vide 7 Co. Rep. fol. 11. in Calvin's caſe. 2. Or i 
might be intended, not of a perſonal compulſion upon the 
king, but by not granting ſupplies, or great perſuaſion or 
importunity, and then it could not be treaſon ; the latter 
whereof was the only compulſion or arQation, which was 
uſed for the obtaining of that commiſſion. 

And therefore the judges that delivered that opinion, 
were inexcuſable in their deciſion of treaſon under ſuch 
ambiguous and large expreſſions of compulerunt & are. Wl 
verunt; and tho' the parliament of 11 R. 2. was re i 
pealed by 21 R. 2. yet that again was repealed 1 H. 


5. A conſpiring to depoſe the king, and manifefling 
the ſame by ſome overt- ac, is an overt-aCt to prove the 
compaſſing of the death of the king within this act of 2; 
E. 3. Vide 1 Mar. B. Treafon 24. (i) Co. P. C. 12. 

It is true that by the ſtatute of 21 R. 2. ca. 3. it ws 
enacted, That every man that compaſſeth or purpoſeth 
the death of the king, or to depoſe him, or to render up 
his homage liege, or he that raiſeth people, and rideth + 
gainſt the king to make war within his realm, and of tha 
be duly attainted and adjudged in parliament, ſhall be a 
judged as a traitor of high treaſon againſt the crown; and 
this act is particularly repealed by the ſtatute of 1 H. 
cap. 10. as a great ſnare upon the ſubject; for it is recited, 
that by reaſon thereof no man knew how he ought to be- 
have himſelf, to do, ſpeak, or ſay, for doubt of ſuc 
pains of treaſon. | ; 

Bu 


(h) One in the reign of Ed- * tempt to deprive the king, 
ward II. called Exiliam Hu- ** the queen, or their heirs ap- 
gonis le Spencer; and the other parent of the dignity, tie, 
in anno 1 Edward III. cap. 1. ** or name of their royal & 

(ö) Broke makes this quzre: ** tates.” And 1 E. 6. 
«« Quzredel depriv', car home 12. by which it was mas 
poet depriver, & uncore in- highly penal (for tho third a- 
tende null morte, & pur ceſt fenſe high treaſon) ** to com- 
* cauſe un ſtatute fuit ent fait * paſs or imagine by opts 
„tempore H. 8. and E. 6. preaching, expreſs words« 
„Nota.“ The ſtatutes here ** ſayings, to depoſe or & 
referred to are 26 H. 8. cap. ** prive the king, his heirs, 0 
13. by which it was made — kings of th 
high treaſon ** to wiſh or de- realm, from his or their to. 
«« fire by woids or writing, or wal eſtate or titles to ot. 


HISTORIA PLACITORUM CORONEA. 
But the true reaſon was not in regard of the four points 
hnemſelves, for many of them were treaſons within the 
Wt atute of 25 E. 3. but that wherein the act of 21 R. 2. 
aried from the act of 25 E. 3. were theſe: 1. That the 
ompaſſing to levy war is made treaſon by the ſtatute of 
21 K. 2. whereas the levying of war only was treaſon by 


1 — — LS 4 as gy ww \ hind . Si. th. 


| ing was treaſon within the letter of 25 E. 3. and com- 
DA 


act of 25 E. 3. yet both required an overt- act. The ſta- 
ute of 21 R. 2. makes the bare purpoſing, or compaſſing, 
reaſon, without any overt-aQ; and tho? it reſtrains the 
udgment thereof to the parliament under ſo great a pe- 
alty, without ſome overt-a@ to evidence it: this was 


atute of 21 R. 2. But this was not all, for in that par- 
iament of 21 R. 2. the reſolutions of the judges to the 


eth n the ſame parliament, as appears at large by the ſtatute 
up df 21 R. 2. cap. 12. | N 
1 4 And therefore, wholly to remove the prejudice tha 
that ight come to the king's ſubjeQs by thoſe raſh and un- 


arrantable reſolutions, the ſtatute of 1 H. 4. ca. 10, was 


and ade, reducing treaſons to the ſtandard of 25 E. 3. and 
. ic entire parliament of 21 R. 2. alſo repealed as appears 
ted, H.. | . 
be 6. Regularly words, unleſs they were committed to 
ſuch Writing, are not an overt- act within this ſtatute. Co, P. C. 


. 14. (k); and the reaſon given is, becauſe they are 
eaſily 


(k) Vide Co. P. C. p. 38, 3. which expreſsly requires the 
rs 2- 40. The paſſages quoted 8. proof of an overt - act, and con- 
title, . C. 2. b. from Bratton and ſequently diſallows the evi- 
al e iitton, only deſcribe the form dence of bare words, for words 
ci the accuſation, but are far and acts are contra-diſtin- 
mad om proving that words alone guiſhed from each other, See 
ere, in the opinion of thoſe Co, P. C. 14. in margine. 
con- riters, a ſufficient evidence The preamble of 1 Mariz, cap. 
open treaſon , but if they were ſo 1. ſeſſ. 1. makes it matter of 
2005 « common law, yet it does complaint, that many had for 
2r de ot follow, that they would words only ſuffered ſhameful 
ars, 0 ſo by the ſtatute of 25 E. death. 


25 E. 3. Again 2dly, Tho? compaſſing the death of the 


ng to depoſe him was an evidence or overt- act of a 
compaſſing of the king's death within the meaning of the 


dne reaſon of the repeal of the treaſons declared by the 


queſtions propounded by the king are entered at large, 
and received an approbation not only by the ſuffrage of 
ome other judges and ſerjeants, but by the ſtatute made 
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HISTORIA PLACITORUM CORONZ. 


eaſily ſubje& to be miſtaken, or miſapplied, or miſrepeat- 


ed, or miſunderſtood by the hearers (I). 


And this appears by thoſe ſeveral acts of parliament, 


which were temporary only, or made ſome words of a high 
nature to be but felony. Co. P. C. cap. 4. p. 37. The 
ſtatute of 3 H. J. cap. 14. makes conſpiring the king: 
death to be felony ; which it would not have done, if the 
bare conſpiring without an overt- act had been treaſon. 
26 H. 8. cap. 13. malicious publiſhing by expreſs writ. 
ing or words, that the king were an heretic, ſchiſmatic, 


tyrant, infidel, or uſurper, enacted to be high treaſon (m). 


1 E. 6. cap. 12. If any perſon or - perſons do affirm ot 


ſet forth by open preaching, expreſs words or ſayings, | 


that the king, his heirs or ſucceſſors, is not or ought not 
to be ſupreme head of the church of England and Ireland; 
or is not or ought not to be king of England, France, and 
Ireland; or do compals or imagine by open preaching, 
expreſs words or ſayings to depoſe or deprive the king, 
his heirs or ſucceſſors from his or their royal eſtate or 
titles aforeſaid, or do openly publiſh or fay by expreſs 
words or fayings, that any other perſon or perſons, other 
than the king, his heirs or ſucceſſors, of right ought 10 
be kings of this realm; every ſuch offender being con- 
victed, for his firſt offenſe ſhall forfeit his goods, and be 
impriſoned during the king's pleaſure ; for the ſecond of- 
fenſe ſhall loſe his and the profits of his lands during 
life, and ſhall ſuffer impriſonment during liſe; and the 
third offenſe is made high treaſon. 

But if this be done by writing, (n), printing, over. 
deed, or act, then every fuch offenſe is high treaſon by the 
act of 25 E. 3. > 1465 

| 0 


This is one but not the 
only reaſon, for another reaſon 
was, becauſe men in a paſſion 
or heat might ſay many things, 
which they never deſigned 10 
do; the law therefore requi- 
red, that in a caſe of ſo nice a 
nature, where the very inten- 
tion was ſo highly penal, the 
reality of that intention ſhould 
be made evident by the doing 
ſome aQ in proſecution there- 
of. 


it high treaſon to with or de- 
lire by words or writing to de- 
prive the king of his dignity, 


(m) This ſame ſtatute makes 


(n) This is ſaid by lord Coke, 
P. C. x4. and in Sidney's caſe, 
State Tr. Vol. III. p. 933.1 
is ſaid ſeribere eſt agert; 
quzre tamen, for if our a 
thor argues rightly, that word 
were not treaſon by 25 E. 3 
becauſe there needed new 20 
to make them ſo in particuln 
caſes afterwards, the fame u. 
_ holds good with te. 

peR to writing, eſpecially i 
not publiſhed ; for there welt 
alſo new acts to make thil 
treaſon. 


HISTORIA. PLACFTORUM CORONÆK. 
So much of this act, as concerns any thing in deroga- 
jon of the = „ is repealed by the ſtatute of 

& 25. . cap. 8. And fo much, as concerns 
eaſon, farther than it ſtands ſettled by 25 E. 3. is re- 
ealed by the ſtatute of 1 Mar. cap. 1. iff r. . But the 
eſt of this act, that concerns only miſdemeanors, ſtands 
rpetual, as it feems. | 5 


By 1 U 2 P. & M. cap. 9. Prayers by expreſs words, 


f the way, or ſuch like malicious prayer, amouming to 
e ſame effect, made treaſon ; but if perſon penitent 


| pon his arraignment, no j to enſue (o) 3 the like 
„ cooigon is made during the queen's life by 23 En. cp: 2. 
] 1 & 2 P. & M. cap. 10. Compaſſing to-levy war againſt 
; e queen, or to depoſe her or the heirs of her body, and 
d zliciouſly, adviſedly and directly . uttering ſuch compaſ- 
y 


by open preaching, expreſs werds or ſayings; and 
10 ara ing — expreſs words —— 
jaliciouſly, adviſedly and directly, that the queen ought 
dt to be queen of this realm, is puniſhable by loſs of 
pods and chattels, whole profits of the effender's lands 
ring life, and perpetual impriſonment; and the ſecond 
fenſe is made high treaſon; but if this be done by writ« 


N- 

de , printing, or overt- act, then it is made high treaſom. 
pf. 1 Eliz. cap. 5. the ſame act almoſt verbatim for the fafe- 
ne of queen Elizabeth and the heirs of her body. 4 8 


By 13 ElAa. cap. 1. Compaſſing the death or bodily 
rm of the queen, or to deprive her of the imperial 
own, or to levy war againſt her; and ſuch compaſſing, 
aliciouſly, expreſly or adviſedly uttered: or declared by 
inting, writing, cyphering, ſpeech, words or ſayings ; 
d alſo malicious, adviſed and direct publiſhing and 
claring by expreſs words or ſayings, that. ſhe ought 
t to be queen, that ſhe is an heretic, ſchiſma- 


aſe, „ tyrant, infidel, or uſurper, is made high trea- 
3. | in the principal, 5 and abettors (p). 


Vol. I. 14 Eliz, 


TY 
ord (o) This laſt clauſe extend. *©* attainders of treaſon by 
2 to ſuch only, who had been ** farce of this ſtatute are no 


ity during that ſeſſion of more to be followed; be- 


- ——_ rr had 4 „ cauſe the ftatute, which” 
roſpeQ to the beginning made them good, is expir- 

Fr leo. % . Co. P. C. p. Pak 

5 (p) ** Theindiments and the margin. 

+ that | V 


t God would ſhorten the queen's days, or take ber out. 
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HISTORIA PLACITORUM CORONZ. 


14 Eliz. cap. 1. Compaſſing to take, or detain, or bur 
the queen's caſtles, and ſuch compaſling declared by am 
expreſs words, ſpeech, act, deed, or writing is mad: 
felony ; but the actual taking, or with-holding, or burr. 
ing them, is made treaſon. 6. 

13 Car. 2. cap. 1. Compaſſing the death of the king 
any bodily harm tending to his wounding, impriſonmen, 
or reſtraint, or to depoſe him, or to levy war againſt hin, 
or to ſtir foreigners with force to invade the kingdon, 
and ſuch compaſſing declared by printing, writing, preach. 
ing, or. malicious and adviſed ſpeaking, 1s made high 
treaſon: publiſhing or affirming the king to be an here 
or a papiſt, or that he endeavours to bring in popery; « 
other omg to hatred of his majeſty or the government, 


diſables to hold office (q). 


By all which it ſeems, that regularly, 1. words « 
themſelves cannot make high treaſon ; 2. words of then 
ſelves are not a ſufficient overt- act within the ſtatute d 


25 E. 3. to ſerve an inditment of compaſſing the king' 


death. 


theſe, ** 


(q) No penalties are to be 
incurred by this act, unleſs the 


proſecution be within fix 


months next after the offenſe 
committed. See alſo the 4 
Ann. cap. 8. and6 Ann, cap. 
7. whereby it is made high 
treafon to declare by writing 
or printing, that the queen, 
is nat lawtul or rightful queen, 
or that any other perfon hath 
right to the crown otherwife 
than according to the aQs of 
ſettlement, or that the kings or 
queens of this rea!m by autho- 


And with this agrees that notable caſe of Mr. Pye u 
Croke's 8 T. 4 Car. (r) the words of which u 
pon conſideration of the precedents of the ſtatuts 
b of treaſon it was reſolved by the ſeven judges there name 
* and ſo certified to his majeſty, that the ſpeaking of th 
* words there mentioned, tho they were as wicked as mill 
<< be, were not treaſon; for they reſolved, that, unlek 1 
© were by ſome particular ſtatute, no words will be treaſa 
« for there is no treaſon at this day, (viz. 4 Car. 1.) wil 
© by the ſtatute of 25 E. 3. for imagining the deathai 


force and validity to bind it 


« th 


rity of parliament are not 10 
to make laws of ſuffice 


deſcent of the crown : pern 
who declare the ſame ) 
preaching or adviſed ſpeaks 
incur a premunire ; but# 
proſecution to be fog vod 
ſpoken, unleſs inforngtiob 
given upon 'an oath before! 
juſtice of peace within un 
days after, and the proſecw 
on be within three months! 
ter ſuch information. 

(r) Cro. Car, 125. 


HISTORIA PLACTTORUM CORONE. 

the king, &c. and the indiQtment muſt be framed upon 
one of the points in that ſtatute ; and the words ſpoken 
there can be but evidence todiſcover the corrupt heart 
of him that ſpake them; but of themſelves they are 
not treaſon, .. neither can any inditment be framed 


upon them.“ 


f Walter Walker, dwelling at the ſign of the crown in 


, eapſide, who told his little. child: if he would be quiet, 
| > would make him heir of the crown: the other of T ho- 
K 1 Burdett (), who having a white buck in his park, 
a hich in his abſence was killed. by E. 4. hunting there, 


iſhed it, horns and all, in his belly that counſelled the 
ng to it; whereas in truth none counſelled him to it, 
t he did it of himſelf: for. theſe words both theſe were 
taint of high treaſon, and executed: tho Markham chief 

ice rather choſe to leave his place, than aſſent to this 
tter judgment. Vide indictment of treaſon for treaſona- 
e words, P. 3 H. 4. Rot. 4; 5 12. Walton's caſe and 
wthe's caſe (t. 


ot K. 7 K. 


þ nn | 
ur Therefore tho this be regularly true, that words alone 
ts Wake not treaſon or an overt · act, yet it hath theſe allays 
fol ad exceptions. CEE KS To, 

the (1.) That words may expound an overt- act to make 
oo Pod an indictment of treaſon of compaſling the king's 
kt ath, which overt- act poſſibly of itſelf may be indifferent 


d unapplicable to ſuch an extent; and therefore in the 
di ment of treaſon they may be joined with ſuch an 
ert-aQ, to make the ſame applicable and expoſitive of 
ch 4 compaſſing, as may plainly appear by many of the 
ecedents there cited (u), | | | 
(2.) That ſome words, that are expreſly menacing the 
ath or deſtruction of the King, are a ſufficient overt- act 

2 to 


8 


(!) See Rapin's hiſtory ſub 
n2 1478, who mentions it 
the ſame manner; but it 
pears from the indictment in 
o. Car. 120. that he was 
lited for calculating the 
g's and prince's nativity, 
d declaring that they would 


dliſhing ſeditious -rhimes 
| ballads, altho this was 
* treaſon, and was therefore 


live long; and alſo for 


made felony during queen 
Elizabeth's life, by 23 Eliz. 
cap. 2. Co. P. C. p. 6. | 
(ti) Louth's (not South's) 
and Walton's caſe are Trin. 
3 H. 4. coram rege rot. 
4. and P. 3 H. 4. coram 
rege rot. 12. in Sperhauck's 
caſe, who was alſo convicted 
of treaſon for ſcandalo 

words. | 

(u) In Pyne's caſe. 
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Baker in his Chronicle, * 229. tells us of two very hard aner. 


2 2 . ry ha _ 
dements of treaſon given in the time of E. 4. viz. that 8 


age 80. 
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to prove that compaſſing of his death, M. oy. Bp 
Crohagan's cafe in Croke ay who being an fb prieſt, B 
Car. 1. at Liſbon in Portugal ufed theſe words, ] ui 
c kill the king (innuendo ominum Carolum regem Anglie 
4 ] may come unto him.” and in Aug. 9 Caryoli he cane 
into England for the ſame purpoſe (y). This was provel 
upon bis trial by two witneſſes, and fer that his trattoroy 
intent and the imagination of his Heart was declared 

theſe words, it was held high treaſon by the courſe of th 
common law, and within the expreſs words of the ſtatu: 


of 25 E. 3. and accordingly he was convicted, and hu 


judgment of high treaſon; yet it is obſervable, that then 


as ſome what of an overt-aQ Joined with it, namely, li 


coming into England, whereby it ſeems to be within th 
former conſideration, namely, tho the coming into I 
land was an act indifferent in itſelf, as to the point of tra 
ſon; yet it being laid in the indiẽtment, that he came u 
that purpoſe, and that in a great meaſure expounded 
be fo by his minatory words, the worts _— with th 
act of coming over make his coming over to be proba 
for that purpoſe, and accordingly applicable to that el 

To fay that the king is a ba ard, or that he bath u 
titte to the crown, is held High treaſon: © M. 5 Je 
Lelvert. 197. Blanchflower's caſe, & ibidem Hill. 8 Ju 


Berisford's caſe (z)). 
P. 13 Fac. B. R. (a). Fohn'Owen alias Collins was it 


dicted of treaſon, for that he, intending "the king's y” | 


- , 


(x) Cro. Car. 3229kw. Croke in Berieford'e cafe die 

(y) This caſe does by no means 
prove, that words alone are à ſuf- 
ficient overt - act, for here were not 


from the other judge 
none of thele caſes Prove, that bt 
words are uh overt-a@t of tre 


s ; ſo wil 


only threatning words, but alſo an 


20 done in order to put that threat- 


ning ia execution; ſo that, as our 
author admits, it comes more pro- 
perly under the former head ; the 
reſolution therefore ia Kelyog 13. 
that words are an overt - act, which 
is founded on this caſe, muſt fall 
to the ground, © 7 
(z) This caſe is likewiſe report» 
ed Cro. Jac. 275. and 1. Bull, 147. 
but both the caſes quoted here by 
our author, were actions for ſcan- 
dalous words, and the ſingle point 
in judgment before the court was, 
whether the words were a&ivnable, 
and even as to that Yelvertoa and 


within 25' Ed. 3. Indeed whete 


one not oaly utters words deci 


ing his own thoughts, but end 


vours by promiſes of reward g 


other arguments to perſuade anc 
to kill che king, or the like, 
has been conſtrued an oven · 
treaſon, becauſe here is ſomes 
beſides the words, Here is u 
temps to draw another in 
defign, und is avs much 40 or 


act as an agreement or 4 com 
tion how to effect it. Lord be 


Ford's cafe, State Tr. Vol. II. 
208. ' Charnock's caſe, Stat? 


Vol. IV; N 2 Balk. 631. 
(a) 1 Roll. Rep. 185. 
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being excommunicate by the pope may be lawtully depoſed 
and ile any whatſoever, which killing is not murder; 
and being demanded by Henry White, how he durſt utter 
uch a bloody and feartul coneluſion, Owen anſwered, The 
atter is not ſo heinous, as you ſuppoſe, for the king be- 
og the leſs is concluded by the pope being the greater ; and 
t is all one as a malefa ctor being convicted by a tempo- 


— = —— 0 
— * * 


S X * - 


N al judge is delivered ta execution, ſo the king being con- 
* ited by the pope may be lawfully ſlaughtered by any 
al hatſoever, for this is the execution of the ſupreme ſen- 
8 ence of the pope, as the other is the execution of the law: 
" o this indictment he pleaded nat guilty; and it was ruled 
th o be high treaſon by Coke Chief juſtice and all the court; 


nd being found guilty he had judgment to be hanged, drawn 


2 


orney (e) upon the evidence, and not denied by the court, 
. that the ſtatute of 25 E. 3. as to compaſſing the king's 
Jeath was but an affirmance of the common law. 2. That 
t is treaſon by the laws of all nations; andtherefore an em- 
daſſador for compaſſing the king's death ſhall be executed 
ere for treaſon 3 but tor other treaſons ſhall be remitted 
pto his own country to be tried. 3. That words of this 
ature ſpoken de futuro have been adjudged high treaſon 
reſently ; and therefore it was there ſaid to be adjudged 
the time of H, $. in the caſe of the duke of Bucks, that 
eſe words were high treaſon, If the king ſhould arreſt 
him of high treaſon, he would tab him ;”” (wide caſe 
duke Bucks, 13 H. 8. 11. 5. 12. 4. where there are 
ther words alſo (d) ;) and in the caſe of another, If H. 
, will not take again gores Catherine as his wife, he ſhall 
* 3 


not 


(b) Theſe words, tho very without intending or ima gin- 
icked and of a miſchievous ing the death of the king. 
ndency, and therefore an (e) Bacon. 

gh miſdemeanor, yet unleſs (d) There was alſo ſome- 
companied with ſome cir= what of an overt-aQ joined 
mſtances to ſhew that they with the words ; for being 
ere made uſe of in order to told by a monk, that he ſhould 
rſuade ſomebody to kill the be king, and commanded to 
Ng, cannot according to the obtain the good will of the 
lolution in Pyne's caſe a- commonalty, he was accuſed 
unt to an overt · act of high of giving certain robes for that 
eaſon, for they are not any intent: this duke's caſe was 
lat all, and beſides might be counted hard, and his fate is 
id by a bigotted papiſt, in lamevted by the reporter. 

e height of his ignorant zeal, | 


alſo U malitioſe ſpake theſe words of the king: The king 


nd quartered (b). And here it was ſaid by the king's at- 


> 
fy 

* 

1 
* 

* 
3 , 
© 
Y 
. 

o 
A 


x 

4 

1 

1 

we 
$1 

A! 

Y 

be 


# - - >» * © ” r 7 9 F 
2 n — — F 2 r 
. ͤ—½—— EEE 3 FR "IE: S 


* 2 8 I > 
RC. OE — — 2 ——— 
[4 


[1 
[1 


5 
4 


— 


— . 
PEI i #* * 2 


HISTORIA PLACITORUM CORONZ, 


not be king (e); and in the caſe of Stanley, Temp. H.) 

T hat if Pierce Warbeck were the ſon of E. 4. he dn 

take part with him againſt H. 7. (t). = E 
And note, that king James had been long excommy. 


nicate by the pope, and that every Maunday Thur ſday th 
pope excommunicates all Calviniſts, &c. and all that hay 
withdrawn their obedience from the pope : Owen was er. 
ecuted accordingly. Vide la. (g) the whole judgment ay 
particulars and conſequence thereof. 

7. Thoſe words, which being ſpoken will not make a 
overt- act to make good an indictment of compaſling k Fl 
vi. page 81. King's death; yet, if they are reduced into writing 
the delinquent either letters or books, and publiſhed (i, 
Foſter. 198+ will make an overt-a@ in the writer to make good ſuch u 
indiament, if the matters contained in them import ſui 

. 14. 

Inſtances of this kind are — in 4 Car. Croke, uli ſ. 

pra: but 1 ſhall inſtance particularly only in Williank 


a compaſſing (i). Co. P. C. 


caſe, P. 17 Jac. B. R.(k). 


(e) This was the caſe of Elias - 

beth Bartor, the holy maid of Kent: 
the words are related by lord Bacon 
in his hiſtory of Henry the VII. p, 
134. were theſe ; ** That if king 
% Henry the eighth did not take 
„ Catharine his wife again, he 
© ſhould be deprived of his crown, 
« and die the death of 4 dog." 
She and her accomplices were at- 
txinted of treaſon by s particular 
act of parliament, viz. 26 H. 8. 
Cap. 12. upon which lord Coke ob- 
Terves, Co. P. C. 14. that they 
could not have been attainted of 
treaſon within the 25 E. z. 

(t} Lord Bacon in his hiſtory of 
Henry the VII, p. 134. reports, 
that the criminal words, for which 
Stanley was accuſed, were theſe ; 
That if he was ſure, that the 
„young man (Perkin Waibeck) 
«© were king Edward's ſon, he 
would never bear arras agtio(t 
% him.” Upon which the hiſtori- 
an makes this obſervation ; ** The 
** caſe ſeems ſomewhat an hard 
*© caſe, both in reſpeC: of the con- 
„ ditional, and in reſpe& of the 
other words, & c.“ — But (ſays 
he) “ Some writers do put this 
** out of doubt; for they lay, that 
Stanley did expreſsly promiſe to 


aid Perkin, and ſent him ſome 


help of treaſure.” And it ap- 
p*ars by the record of Stanley's in- 


(8) 1 Rol. Rep. 189. 


di&ment quoted in Cro. Car. 
123, that © was accuſed not oh 
of words, but of an expreſs age 
ment and conſpiracy to bring i 
Peter Warbeck and make him lig 
Note, That the lord Bacon, wi 
hiſtory is here quoted, is the att 
ney general mentioned in Own) 
cale. 


(b) In Peacham's caſe quotedi 
Cro, Car. 125. an unpubliſbed wi 
ing was admitted ig evidence us 
overt act of treaſon ; the liket 
the caſe of Col. Sidney, Stute l 
Vol. III. p. 710. but boch ü 
caſes were unwarrantable; u 
the firſt it does not appear the 
was any judgment, for the bw 
ſays it was againſt the opinions 
many of the judges, and the lu 
was reſolved at a time of day, wi 
the reſolution of the judges in ſe 
an affair ought to be but little 
garded ; that judgment wu i 
cordingly reverſed by act of pur 
ment, 1 W. & M. 

(i) & was Twyn's caſe, 
lyng 22. for the report ſays, ! 

people were exhorted by" 
book to put the king to & 
State Tr. Vol. 2. p. 624. 

(k) This caſe (which ſeem 
very hard one) is reported, 11 
Rep. 88. and 1s quoted, Cro. & 
125. 
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| Williams wrote a book, intitled Balaam's Aſs (I), in 
hich there were many things reproachful and dangerous 
o the king, and among others, that the king ſbould die 
ano domini 162 1. and that the realm ſbould be deſtroyed, 
becauſe it was anti-chriſtian and the abomination of deſolation : 
his book he incloſed and ſealed up in a box, and ſent it to 
he king (m); and for this he was indicted and attainted 
and executed for high treaſon, vide Co. P. C. 14. concern- 
ng words, where it is ſaid thus: But if the ſame be ſet 
« down in writing by the delinquent himſelf, this is a ſuf- 
* ficient overt acl within this Patute.” And the ſame law 
t is, if it be ſet down in writing by any other by his com- 
and or direction. "3 

8. If there be anaſſembling together to conſider how 


ake good an inditment of compaſling the king's death. 


Tenge and other confederates (o). | 

By my lord Cote's opinion, Co. P. C. 14. A conſpi- 
© racy to 1 is no treaſon by the ſtatute of 25 E. 
* 3. till war be levied;“ and there have been ſeveral par- 
icular and temporary acts, that make the conſpiracy to 
zvy war treaſon, as well as compaſſing the king's death. 
And therefore he ſaith, That it hath been ns, 35 
* Eliz. that conſpiracy to levy war againſt the king ſhal 
© not be ſaidan overt aQ, to ſerve an indictment for the 
* compaſſing of the king's death, becauſe the clauſes 
concerning compaſſing of the king's death, and that of 
* levying war, are diſtin clauſes, and declare diſtin& 
* treaſons; and therefore the latter ſhall not be an overt- 
act to ſerve the former, becauſe this were to confound 
* ſeveral claſſes or membra dividentia of high treaſon.” 


treaſon, for which he was in- 
difted ; but this caſe deſtroys 
its own authority by going tog 
far, for they agreed it 10 
be a clear point, that bare 
words might amount to trea- 
ſon ; ſtrange conſtruction of 
the ſtatute of 25 Ed. 3. 

(n) Anderſon, part I. p. 194. 

(o) Kelyng 17. State Tr. 
Vol. II. p. 474. 


() He wrote two books, 
ne called Balaam's Aſs, and 
he other Speculum Regale. 

(m) In this caſe was firſt 
roached that famous doQrine, 
ibere eſt agere, The court 
ent ſo far as to declare it to 
their opinion, that if this 
dok had been found in his 
udy, it would have been 
ſufficient eyidence of the 


Com 
"his was Arden's caſe (n), 26 Eliz. and accordingly it 1 He 


as ruled Decem. 14 Caroli at Newgate in the caſe of P. C. 38. 


14 And 
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hey may kill the king, this aſſembling is an overt- act to 4. 2 
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120 HISTORIA PLACITORUM CORON. 
And yet in the ſame book, p. 12. the caſe of the exc; 
of Eſſex and Southampton, 43 Eliz.are cited, which ſeem 
to contradict that opinion: the words are, That the 
FF ſaid earls ere 94 go to court where the queen wa, 
c and to have taken her into their power, and to have te- 
% moved divers of her council, and for that end did 2. 
“ ſemble a multitude of people; this being raiſed to the 
* end aforeſaid was a ſufficient overt- at for compa 
e the death of the queen; which ſeems to contrad 
what is elſewhere by him ſaid (p). 822 
And he that ſhall read the proceeding againſt the duke 
of Norfolk ſet forth at large by Camden Eliz. ſub em 
1572. Pp. 170. & ſeguentibus, will find, that not only the 
. conſpiring with a foreign prince to invade this kingdom, 
and ſignify ing it to him by letters, is an overt-aQ to main- 
tain an indictment for compaſling the queen's death; bu 
that the duke's purpoſe to marry the queen of Scotlaw, 
who had formerly laid claim to the crown of England, ud 
ſignifying it by letters, and all this done without the con. 
ſent of the queen of England, was held an oyert-aQ to & 
poſe the queen of England, and to compaſs her death; fer 
if the queen of Scots claimed the crown of England, be, 
that married her, muſt be preſumed to claim it alſo in he 
right, which was not conſiſtent with the ſafety of the 
queen of England, and her title to the crown; and alth 
this extending of treaſon (as to this point of marriage) h 
illation and conſequence was hard (q); yet the duke ws 
convict and attaint of treaſon generally upon this indid- 
ment, tho thereare likewiſe ſome other crimes charged in 
the indiament. | 
I will therefore ſet down the reſolution of the judge 
1663. touching thoſe, that were aſſembled in Yor kſbire u 
Farley Wood (r), divers of whom were after indiQed, and 
attainted of high treaſon for compaſſing the death 1 the 
ing 


- —— — ame 


10 
1 
* 
| 
4 
Fl 


(p) I do not ſee how this I. p. 190. 

contradiQs what is ſaid by lord (q) According to lord 
Coke, p. 14. for here was an Coke's underſtanding of ti 
expreſs deſign to put the per- ſtatute of 25 Ed. 3. it was nt 
ſon of the queen under a force; enly hard but illegal, for by 
nay it had proceeded farther that ſtatute no one ought '0 
than a deſign, for there was be convicted by inferences o 
a multitude aQually aſſembled illations. Co. P. C. p. 1: 
for that end. State Tr. Vol. (r) Kelyng 19. 
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Bridgman then chief juſtice of the C, B, who was pre- 
ſent at the conference, Fuit agree per les juſtices ſur con- 
ference touchant ceux, queux aſſemble eux in Farley 
Wood in Yorkſhire 1663, que ſur inditment pur com- 
paſſing mort le roy overt fait poeteſtre layd in conſulting 
a levyer guerre contre lui (que eſt overt · act de ſoy meſme) 
& a aſſembling, & levying guerre : Et ou Co- P. C. 
14. dit, Qe conſpiracy a levyer guerre neſt treaſon 


n 


2 
„ 


6 feſt proofe de compaſſing, mort le roy, car le parols, 
4 ſont, (de ceo) i. e. compaſſing mort le roy, & ceo ſoit 
« 2 confounder le ſeveral claſſes, ou membra dividentia : 
Uncor le ley eſt contra; & ifſint fuit reſolve per touts les 
juſtices & councel de roy in le caſe des regicides, Venner, 
Tonge & Vane (), qe ſur indictment de compaſſing de 
mort le roy, conſulting a levyer guerre, ou actual aſ- 
ſembling de guerre fueront evidence, & overt faits pro- 
vant compaſſing mort le roy; & ceo appeirt in Co. P. 
C. 14. Si ſubject conſpire ove forein prince de invader 
* lerealm, & prepare pur ceo per overt fait, ceo eſt ſuf- 
e ficient overt- act pur mort le roy: Et ibidem p. 12. 
* Le count de Eſſex & South' intended daler al court, 


I Fea ” frogs 


= 


NN FS ESET 


the 

%“ & daver priſe la reigne en lour power, & remover aſcun 
de councel, & a ceo fine aſſembled multitude de 

vis A ple; this being raiſed for the end aforeſaid fuit fuel. 
id. “ ent overt- act pur compaſſing de mort le roy,” queux 2 
| in caſes ſont expreſſe contrary al primer. Fuit auxi agree, 


que ſi un overt- act ſoit lay en le enditement & le proof eſt 


los Cn autre overt- act de meſme le kinde, ou ſpecies de trea- 

bon, ceo eſt aſſets bone evidence. . 

and I muſt confeſs, that I could never aſſent to this laſt 
art of the reſolution : tho I know it was ſo practiſed in 


riminal caſes in the ſtar- chamber, for I have always 
— 1. That the overt-aQt is an eſſential part of the 
ndictment. 2. As it muſt be laid, ſo it muſt be prov- 


d (t) ; for otherwiſe, if another act than what is laid 
the chould be ſufficient, the priſoner would never be provid- 
no! ; 4 
= ed 
ht 10 (% Kelyng, 20, 21. ded, that no evidence ſhall be 


(t) Kelyng 8. is contra, given of any overt-a&, which 
ever this point is put out is not expreſsly laid in the in- 
pf all doubt by 5 W. 3. cap. dictment. 

3-4. 8. whereby it is provi- 


king: the reſolution was in theſe words, as I have tran- 
ſcribed it verbatim out of a MS, of my lord keeper 


« tanque ſo levyed, & pur ceo neſt overt- act, ou mani- 
e 


121 


o * 8 res 
82 —- ono ch res oy 


HISTORIA PLACITORUM CORONA. 


ed to make his defenſe. 3. That more overt-acts than 
one may be laid in an indictment, and then the proof of 
any of them ſo laid, being in law ſufficient overt-aQ, 
maintains the indictment. 4. That if any overt-a& be 
ſufficiently laid in the indictment, and proved, any other 
overt- acts may be given in evidence to aggravate the 

crime and 1 it more probable. 0 
This reſolution as to the point of compaſſing the 
king's death, being the latter and of great weight, and 
more than twice practiſed (u), ought to out- weigh the 
opinion before cited, and with this agrees the reſolution 
of 13 Eliz. Dyer 298. 5. in Dr. Storie's caſe, who con- 
ſpired with a foreign prince to invade this realm; it wa 
adjudged an overt- act to make good an indictment of com. 
paſſing the. queen's death (x). Vide Anderſon's Report; 
Placito 154. which was the caſe of Arden and Someryill 
and others, who conſpired the death of queen Elizabeth, 
reſolved by all the juſtices, that a meeting together of 
theſe accomplices to conſult touching the manner of ef. 
fecting it was an overt- act to prove it, as well as Soner. 
ville's buying of a dagger actually to have executed it, 

Anderſon's Rep. Pars I. p. 104. | 

And yet this difference ſeems to me agreeable to lay, 

and reconciles in ſome meaſure both reſolutions. 
An aſſembly to levy war againſt the king, either to de- 
pole or reſtrain, or enforce him to any act, or to come to 
his preſence to remove his counſellors or miniſters, or to 
fight againſt the king's heutenant or military mans "wn 
| officer, 


(u) But yet it does by no means 
follow from thence, that this reſo- 
lution is right as to this point any 
more than as to the other reſolved 
at the ſame time, which yet our 


author thinks to be wrong; were 


it a point ef common law the re- 
peated reſolutions of the judges is 
the only way to know what the 
law is; but where the queſtlon 
ariſes upon an act of parhiament, 
that is to be the rule for courts of 
Juſtice to go by, of which they are 
to judge according to their own 
reaion and underſtanding, and are 
not in ſuch caſe tied down by for- 
mer determinations any farther 
than the reaſogs or arguments 
thereof appear concluſive, tor judi» 


candum eſt legibus non exemplic, 
Co, P. C. in margine. A bar 
conſpiracy to levy war is certainly 
not treaſon, and was ſo adjudged in 
the caſe of Sir John Friend; but 
if it appears upon evidence, thi 
the deſign was to kill the king, 0 
depoſe him or impriſon him, « 
put any force on him, and thele- 
vying war was only the way or me- 
thod made uſe of to effect that ce. 
ſign, then it will be an overt-12 
of compaſſing the death of the king; 
and this is the diſtintion taken 0 
lord chief juftice Holt in Sir Job 
Friend's caſe, State Tr. Vol. l. 
p. 613, 614. 
(x) See 2 Vent. 315. 
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officers is an overt- act proving the compaſſing of the death 


of the king; for ſuch a war is directed againſt the very 


ſon of the king, and he, that deſigns to fight again 
= + cannot but know, at leaſt, it muſt . his 
life; ſuch was the caſe of the earl of Eſſex and ſome. 
others. | | 

But if it be a levying of war againſt the king merely 
by interpretation and conſtruction of law, as that of Bur- 
ton (y), and others, to pull down all encloſures, and that 
of the apprentices in London lately to pull down all bawdy- 
houſes (z), de quibus infra, this ſeems not to be an evi- 
dence of an overt- act to prove compaſſing the king's death, 
when it is ſo diſcloſed upon the proof, or if it be ſo par- 
ticularly laid in the indiQtment ; tho? prima facie if it be 
barely laid as a levying war againſt the king in the indict- 
ment, it is a good overt-a& to ſerve an indictment of 
compaſſing the king's death, till upon evidence it ſhall 
be diſcloſed to be only to the * — aforeſaid, and ſo 
only an interpretative or conſtruQive levying of war. 
And Burton's caſe 39 Eliz. ſeems to intimate as much, 
becauſe they took him to be indictable only upon the ſta- 
tute of 13 Eliz. cap. 1. for conſpiring to levy war againſt 
the queen, whereas if this had been an overt- act to prove 
the compaſſing of the death of the king, the fact had 
been treaſon within 25 E. 3. as ſurely it would have been, 
if he had conſpired to have raiſed a war directly againſt 
the king or his forces, and aſſembled people for that pur- 
poſe, tho? no actual war had been cauſed by him. 
But ſuch a levying of war may in proceſs of time riſe 
into a direct war againſt the king; as if the king ſend his 
forces to ſuppreſs them, and they fight the king's forces; 
and then it may be an overt- act to prove the compaſling 
of the king's death, _ 

And thus far of compaſſing the king's death. 

Something I ſhall add touching the compaſſing of the 
death of the queen or prince, wherein I ſhall firſt conſider, 
what ſhall be ſaid the queen, or their eldeſt ſon within this 
act. 2. What a compaſſing of their death. 


| I. A 
(y) Co. P. C. 10. (2) Kel. 70. 
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di vorced cauſa affinitatis, which divorce was confirmed in 


dy Elizabeth her daughter, meſne between the marriage 


&S 1 he. et * 
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I. A queen dowager, namely the queen after the death 
of her huſband, is not a queen within this act, for tho 
ſhe bear the title of queen, and hath many prerogative 
anſwering the dignity of her perſon, yet the is not (k; 
queen), or, as the other part of the aQ expreſs it, (kj; 
companion) it muſt be the queen conſort, the king's wife, 
and during the marriage between them. 

2. The queen divorced from the king a vinculo matri. 
monii, as for cauſe of conſanguinity, is not a queen with- 
in this ac, tho the king be living: this was the caſe 0 
queen Katharine, who was firſt married to prince Arthur, 
and by him, as was ſaid, carnally known, and after his 
death married to prince Henry, (afterwards king Her) 
VIII) by whom fthe had iſſue Mary, (afterward queen d 
England) and afterwards after twenty years marriage wx 


the parliament 25 H. 8. cap. 22. | 

This was alſo the caſe of his ſecond wife queen An, 
who was alſo divorced a vinculo, and that divorce con- 
firmed by the ſtatute of 28 H. 8. cap. 7. which neverthe- 
leſs was again repealed in part by the ſtatute of 35 H.8. 
cap. 1. — in effect wholly by the ſtatute of 1 Eliz. cap. 
and yet there is one clauſe obſervable in the ac of 28 H 
8. that treaſons committed againſt queen Anne, or the li- 


and that divorce were puniſhable, altho the divorce made 
a nullity of the marriage; and therefore there is a ſpecial 
clauſe to pardon all ſuch treaſons, ſo that the relation 
the divorce, and ſeparation to diſſolve the marriage ab in- 
tio, was not thought ſufficient to diſcharge thoſe treaſon, 
without a ſpecial pardon diſcharging the treafons commit- 
ted againſt them. 

But we need not put the caſe of a divorce a men/a& 
thoro cauſa adulterii, becauſe adultery by the king's wiſe 
is high treaſon in her, and ſo the caſe of a divorce cannot 
well come in queſtion, for ſhe muſt be executed for tres. 
ſon. P. 28 H. 8. Spilman's Rep. (a). 33 H.8. cap. 21. 
(b). Co. P. C. p. . 4 
| ' 06 


(a) In the caſe of queen Anne (b) In the caſe of queer 
Bolen. Howard, Katharine. 
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HI. Ou lour fitz eigne & heir. 

At common law compaſling the death of any of the 
king's children, and declaring it by overt- act was taken 
to be treaſon, Britton, ubi ſupra ; but by this act it is re- 
ſtrained to the eldeft ſon and heir. | i 

1. Theeldeſt ſon and leur extendsnot to a collateral heir 
tho declared heir apparent to the crown, unleſs there be 
a ſpecial proviſion for that purpoſe by act of parliament : 
thus Roger Mortimer 11 R. 2. Richard duke of York 


39 H. 6. John ds la Poole tempore R. 3. and Henry mar- 


quis of Exeter tempore H. 8. were declared heirs' apparent 
of the crown ; yet compaſſing any of their deaths in the 
king's life-time was not treaſon within this act. Co. P. C. 
8, 9. | 
2 therefore in that great agreement made in the 

parliament of 39 H. 6. when Richard duke of York made 
bis claim to the crown, and it was enacted, that H. 6. 
ſhould hold the crown during his life, and that Richard 
duke of York ſhould fucceed him, Rot. Parl. 39 H. 6. 
u. 24. it is ſpecially enacted, that if any perſon: do com- 
paſs or imagine the death of the duke, and thereof be 
attaint by open act, it ſhall be high treaſon; which had 
not been ſo unleſs it had been ſpecially enacted. _. 

2. The king takes wife, and by her hath iſſue two ſons 
the eldeſt dies, the wife dies, he takes a ſecond wife ; this 
ſecond ſon, tho he were once not eldeſt, and tho he be not 
leur eigne fitz, but only the king's ſon, is eldeſt ſon within 
this ſtatute. | 

3. King Edward III. had flue the Black Prince, who 
had iſſue Richard of Burdeaux afterwards king Richard II. 
his eldeſt grandchild, tho he were not, in the life of his 
father the Black Prince, the king's eldeſt ſon within this 
ſtatute, yet his father being dead in the life of Edward III. 
it may be very conſiderable whether prince Richard be 
the king's eldeſt ſon within this ſtatute, and the compaſ- 
ling of his death be high treaſon ; for he is heir apparent 
of the crown, and his heirſhip cannot be deveſted by any 
after-born child. | 

The duchy of Cornwall was ſettled upon the Black 
Prince & ipſus & heredum ſuorum regum Angliz filiis 


primogenitis, 
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HISTORIA PLACITORUM CORONE. 


primogenitis, altho the king's eldeſt daughter be not duch 
eſs of Cornwall, becauſe not filius, yet, (contrary to the 


opinion delivered in the prince's caſe 8 Co. Rep. 30, a.) 
H. 8. after the death of his brother prince Arthur, and 
our late king Charles, after the death of his eldeſt brother 
rince Henry, were dukes of Cornwall in the. life of their 
Fathers: the latter appears expreſsly by the flatute of 
21 Fac. cap. 29. wherein it is ſo declared. by judgment of 
parliament z and Richard of Burdeaux was alſo duke of 
Cornwall after the death of his father the Black Prince, and 
comes in the catalogue of dukes of Cornwall in the colledti. 
on of Vincent and Mills of the nobility of England; and had 
the revenues thereunto belonging, as appears undeniably, 
Rot. Parl. 51 E. 3. n. 65. 5 | 
But it ſeems it was not by virtue of that limitation in 
the grant to the Black Prince, but by a new ſpecial eres. 
tion; for Rot. Parl. 50 E. 3. n. 50. the commons peti- 
tion, that he might be created duke of Cornwall, earl of 


_ Cheſter, and prince of Wales; the king declined the doing 
of it at their requeſt, as being a thing proper only for the 


king to do his pleaſure therein: the truth is, the king had 
done it before the requeſt made, viz. Rot. Cart. 47, 48 U 
49 E. 3. n.10. the words of the charter are, © Ex confils 
« & conſenſu prælatorum, ducum, comitum & baronum, 
„ jpſum Ricardum principem Walliz, ducem Cornubiz, 
ce & comitem Ceſtriæ fecimus & creavimus, and grants 
him the poſſeſſibns thereunto belonging, which he accord: 
ingly enjoyed; vide Rot. Parl. 51 E. 3. n. g. and obſerve: 
—— is limited by the patent of creation for liſe; 
or otherwiſe, it ſeems, it was thought fit to leave it to the 
conſtruction of law, whether he had it purely by new cre- 


ation, or by the conſtruction of the charter 11 E. 2.tothe 


Black Prince. | 
This caſe therefore touching conſpiring the death of 
ſuch a prince, as Richard of Burdeaux then was, tho t 
may be probable to be treaſon within the intent of tha 
act, is fitteſt to be firſt decided by parliament according 
tothe caution uſed inthe ſtatute of 25 E. 3. 
3. It the king of England: hath two daughtersonly, and 
no ſon, the eldeſt daughter is not within the words or in- 
| tent 
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tent of the king's eldeſt fon within this clauſe, for a ſon 


e may be after born; but ſeveral ſtatutes have made tem- 
0 porary proviſions in this caſe: vide the ſtatutes of 25 H.8. 
id cap. 22. 28 H. 8. cap. 7. 


[t is true the implication of C. P. C. p. 9. where it is 
ſaid, * If the heir apparent be collateral heir apparent, he 
« is not within this ſtatute, until it be declared by parlia- 
« ment,” implies that the lineal heir, male or female, is 


of within this ſtatute. ere % ing 

nd But the implication of the ſtatute itſelf is againſt it, 
u. becauſe this act almoſt in the ſame breath takes notice of 
ad the king's eldeſt daughter upon another rank of treaſon, 


namely defiling her; and it is not ſafe to extend this at 
by — ; 

The ſecond daughter, living the firſt, is certainly not 
within this law, . becauſe not immediately inheritable to 


the crown. | | 


Yet by the ſtatute of 25 H. 8. cap. 22. which was but 
ing temporary, proviſion is made, that if any thing ſhould 
the be written or done to the peril, ſlander or diſheriſon of 
had any of the iſſues and heirs between him and queen Anne, 
E the ſame ſhould be treaſon. | ID 
ſilo Thus far touching the perſons of the queen or prince. Kelyne. 8. 


compaſſing of the king's death, hath been at large de- 


ord- clared, much whereof may. be applied to the queen or 
ver prince, but not univerſally; for the king is above the 
life; coercion of the law, tho? his actions are not exempted 
\ the from the direction of the law in many caſes; but the 
cre- queen and prince are ſubjeCts of the king, and ſubjeQs to 
) the the laws; whence it comes to paſs, that there are certain 


overt-aQts manifeſting compaſſing the king's death, which 
are ſpecifical and appropriate to the king and his ſovereign 
power and royal dignity, which are not applicable to the 
queen or prince, | | | 
If a man compaſs to impriſon the king, tho? it be co- 
lourably done by proceſs of law, it is a compaſling of the 

ling's death within this act, as hath been ſhewn. 
But if the queen or prince commit a miſdemeanor of 
ſuch a nature, as is a contempt againſt the king's laws, 
| to 


Now what ſhall be ſaid a compaſſing of their death, or 12.13. pl. 
an overt-a& to prove the ſame; what ſhall be ſaid a 


127 


. 2s yt 2f ot 
a 


- - 
7 
* ae ww rr... 
— — 


FT” 
N 
4 

- 

: 


F 
N 


< 2 6 
LOSS ons PURI I; 
K ® 


— 
— _ 4 8 «7 
CL I. rr 2 


q — 


— — 
en 8 


— . 
— * — . — 


3 * T 
N 
— 0 


„ 


n * wes — — —— _ 
. | 


: 
« <c I — — 


„ 


—— == 


* * EY WIN a 


— ——S- ART 
3 „ 


128 


HISTORIA PLACITORUM CORON. 


to which impriſonment is proper, as in caſe of treaſon, 


felony, refcue, they may be impriſoned by proceſs of las 
without danger of treaſon : thus was the fon of Henry IV, 
committed by Gaſcoign chief juſtice for reſcuing a priſoner 
from the bar; and ſeveral acts of attainder of treaſon 
have paſſed in parliament againſt ſome queen-conſorts, ,, 
appears by 28 H. 8. cap. 7. 33 H. 8. cap. 2 1. againſt queen 
Catharine Howard. Rot. Parl. 5 H. 5. u. 11. | 
Again, to compaſs to depoſe the king is treaſon, byt 
to compaſs a divorce between the king and queen by the 
king's commiſſion by due proceſs of law was no treaſon, 
as appears in the procefs before the archbiſhop of Canter. 


| bury, whereupon queen Catharine, and afterwards queen 


Anne were divorced. | W if2 

The compaſſing therefore of the death of the queen or 
prince, which is treaſon within this act, is where a man 
without due proceſs of law expreſsly compaſſeth the 
wounding or death of them either by force or poiſon, 

And thus much for treaſon in compaſſing the death of 
the king, queen, or prince; and becauſe the next tres 
ſon declared, namely the violation of the king's wife, the 
king's eldeſt ſon's wife, the king's eldeſt daughter, hath 
not much to be ſaid concerning it, I ſhall cloſe this chap- 
ter with it. | 

1. The violating the kings mon, that is the king" 
wiſe, the queen confort, her huſband being now living; 
this is high treaſon, and ſo it is in her if ſhe{conſen, }, 
28 H. $8.33 H. 8. cap. 21. Co. P. C. p. 9. 

2. The wife of the king's eldeſt ſon and heir, a prince 
conſort, and during the coverture between them ; and 
if ſhe conſent, it is treaſon in her. | 

3. The king's eldeſt daughter not married: this extendsto 
a ſecònd daughter, the eldeſt being dead; for ſhe is nov 
eldeſt, and, for want of iſſue male, inheritable to the 
crown ; but at common law this treaſon extended to any 
of the daughters. Britton, cap. 22. J. 71. It extends to 
an eldeſt daughter, tho? there be ſons ; and guerre, whe 
ther to an eldeſt daughter, that hath been married, and i 
now a widow, nient marry may be conſtrued either way; 


or if it doth, yer whether it extends to an eldeſt davgh 
| ter, 
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ter, that is a widow, and hath children by her huſband ; 
the words of the old book are avant ceo, gel eſt marry : 
it ſeems, that if the eldeſt daughter hath been once mar- 
ied, ſhe is not within this law, becauſe of the words nient 
arry, tho the reaſon may poſſibly be the ſame; and it 
ſeems, tho there be ſons, on the violating of the king's 
Ideſt daughter, being wit in the e 1 
aw, the violation of her is within this law, becauſe 
ithin the words; and yet the violation of the wife of 
he king's ſecond ſon is not within this ſtatute, yet he 
and his iſſue is inheritable to the crown before the eldeſt 
laughter; in this caſe therefore the words of the law are 
o govern. n 
Altho it ſhould ſeem probable, that the eldeſt ſon of 
he prince after the death of his father may be the king's 
deſt ſon within this act, as is before obſerved; yet the 
Jaughter of the king's eldeſt daughter, after his mother's 
Jeath, ſeems hot an eldeſt daughter within this act, her 
zrandfather being living, for the grandſon, who is heir 
pparent of the crown, 1s of more conſideration than the 
Jaughter of a daughter, who cannot be heir apparent, 
decauſe a ſon may be born. yy 4 

Ar. Whether violating the eldeſt daughter, after 
e death of the king her father be treaſon within this 
ct, where a ſon ſucceeds to the crown? it ſeems not, for 


g's 

81 he relation is ceaſed (e). 91 
* And thus far for the two firſt branches of high treaſon. 
6h Vor. I. K Ae. 
and 

Ito (c) She is no longer leigne it follows of courſe that the 
ou e le roy. It having been be- eldeſt ſon and the eldeſt daugh- 


dre obſerved that a queen re- ter of ſuch a queen is likewiſe 
ent is a king within this act, within it, Co. P. C. p. 8. 


in the expreſs words of the 
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" Concerning levying of war againſt the king. 


See Fol- * jus gladii, both military and civil, is one of the 
ter's diſ- jura majeſtatis, and therefore no man can levy war 
1 within this kingdom without the king's commiſſion, Cy, 
igh ; 
Treaſon, P. C. p. 9. See the ſtatute, or rather proclamation (a) 
per totum. de defentone portandi arma, wherein it is recited by the 
_ king, that the prelates, earls, barons, and commonalty 
P. C. ch. ij. illoeque aſembles en aviſement fur ceſt beſoigne nous eiont 
of High dit, que a nous appent & de nous ugh noſtre royal ſeignorie 
wr 3 defendre fortment des armes, & de tout autre force con- 
yog's Rep. tre noſtre pees, a touts les foitz, que nous plerra (b); 
7, K and hence it is in all declarations and indi&timents toych- 
Treaſon, ing things done againſt the peace, the concluſion goes con- 
and 1 Bur. tra pacem domini regis. | | 5 88 
642 to 652. It is true, there have been * diſputes in this king - 
dom touching the diſpoſition of the militia of this king - 

dom, which are now all ſettled, and declared to be the 
right of the crown by the ſtatutes of 13 Car. 2. cap. 6. 
and 13 & 14 Car. 2. cap. 3; 

Now as to this clauſe of high treaſon, Ou fi home levy 
guerre countre noſtre ſeigneur le roy en ſon realme. 

To make a treaſon within this clauſe of this ſtatute | 
there mult be three things concurring. 


I. It muſt be a levying of war. 
II. It muſt be a levying of war againſt the king. | 
III. It muſt be a levying of war againft the king in - | 


realm. 


I. For the firſt of theſe, the act ſaith leuy guerre; 
what ſhall be ſaid a levying of war, is in truth a _ 
0 


(a) In the ſeventh year of iſſue his proclamation againſi 
Edward J. coming armed to the parlia- 

(b) This ſtatute is only a ment. Vide Rot. Parl. 25 E. 
proof of the king's power to 3. pars 1. n. 58. dorſo. 
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of fact, and requires many circumſtances to give it that 1 
denomination, which may be difficult to enumerate or to | 
define; and commonly is expreſſed by the words more 
guerrins arratatt.. | DE 

As where poopie are aſſembled in Front numbers armed 
with weapons offenſive, or weapons of war, if they march 
thus armed in à body, if they have choſen commanders 
or officers, if they march cum vexillis explicatis or with 
drums or trumpets, and the like ; whether the greatneſs 
of their numbers, and their continuance together doing 
theſe acts may not amount to more guerrino arraiati, may 
be conſiderable. gs. | | 

But a bare conſpiracy or conſultations of perſons to 
levy a war, and to provide weapons for that purpoſe; 
this, tho it uy Bag ſome caſes amount to an overt- act of 
compaſſing the ing's death, yet it is not a levying of war 
within this clauſe of this ftatute ; and therefore there have 
been many temporary acts of parliament to make ſuch 2 
onſpiracy to levy war treaſon during the life of the prince, 
as 13 Eliz, cap. 1. 13 Car. 2. cap. 1. and others. Vide 'N 
accordant Co, P. 2 1 2 F wy 1 

ain, the actual aſſembling of many rioters in great . 
—— to do unlawful acts Oh be not 1 LD 3 9 
in ſpecie belli, as if they have no military arms, nor march I 
or continue together in the poſture of war, may make a 4 
great riot, yet doth not always amount to a levying of 
var: vide ſtatute 3 & 4 E. 6. cap. 5. 1 Mar. cap. 12. (c). 
[T. As to the ſecond ; the ſtatute ſaith, (againſt us) to 
ake it therefore treaſon, it muſt be a levying of war 
gainſt the king: otherwiſe, tho it be more guerrino, and 
levying of war, it is not treaſon, 1. Therefore if it be 
pon a private quarrel, as many times it happened be- 
ween lords marchers, tho it be vexillis explicatis, it ſeems 
lo levying of war againſt the king. 2. It it be only upon 
private and particular deſign, as to pull down the in- 
loſures of ſuch a particular common, it is no levying of 
ar againſt the king Co. P. C. p. 9. 3. But a war levied 
gainſt the king is of two ſorts, 1. Expreſsly and directly, 
raiſing war againſt the king or his general and forces, 
r to ſurpriſe or injure the king's perſon, or to impriſon 

3 him, 
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him, or to go to his preſence to enforce him to remove 
any of his miniſters or counſellors, and the like. 2. In. 
terpretatively and conſtructively, as when war is levied 
to throw down incloſures generally, or to inhanſe ſervants 
wages, or to alter religion eſtabliſhed by law; and many 
inſtances of like nature might be given; this hath been 
reſolved to be a war againſt the king, and treaſon within 
this clauſe ; and the conſpiring to levy ſuch a war is trea- 
ſon, tho not within the act of 25 E. 3. yet by divers tem. 
porary acts of parliament, as 13 Eliz. during the queen 
life, 13 Car. 2. during our king's life. Co. P. C. p. 10. 

The firſt reſolution, that I find of this interpretative 
levying of war, is a reſolution cited by my lord Cote, 
X. K. p. 10. in the time of Henry VIII. for inhanſing ſer- 
vants wages; and the next in time was that of Burt, 
39 Eliz. Co. P. C. p. 10. (d) for raiſing an armed torce 
to pull down incloſures generally: this is now ſettled by 
theſe inſtances, and ſome of the like kind hereafter men- 
tioned; the proceeding againſt Burton and his companions 
was not upon the ſtatute of 25 E. 3. which required, that 
in new cafes the parliament ſhould be firſt conſulted; but 
upon the ſtatute of 13 Eliz. for conſpiring to levy wa, 
which hath not that clauſe of conſulting the parliament 
in new caſes, and therefore ſeems to leave a latitude to 
the judges to make conſtruction greater, than that ws 
left by the ſtatute of 25 E. z. 8 

Theſe reſolutions being made and ſettled we muſt ac- 
quieſce in them; but in my opinion, if new caſes hap- 
pen for the future, that have not an expreſs refoluticr 
in point, nor are expreſsly within the words of 25 E. 
tho they may ſeem to have a parity of reaſon, it is the 
ſafeſt way, and moſt agreeable to the wiſdom of the 
great act of 25 E. 3. firſt to conſult the parliament and 
have their declaration, and to be very wary in multiply: 
ing conſtructive and interpretative treaſons, for we knov 
not where it will end. f 

But particular inſtances will beſt illuſtrate this bot 
learning, which I ſhall ſubjoin, tho ſomewhat promiſc- 
ouſly, as they ocur to my memory. Nt p 

| 1 


(d) Poph. 122, 2 Wilſon, 363. 
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A conſpiring or compaſſing to levy war is not a levy- 
ing war within this act, unleſs the war be levied; this ap- 


pears, Co. P. C. p. g. and alſo by thoſe many acts of par- 


liament above-mentioned, which were but temporary and 
limited to continue during the life of the king or queen, 
whereby it is ſpecially enaQted, that ſuch compaſſing to 


levy war ſhall be treaſon; which needed not have been, 


if it had been treaſon by the ſtatute of 25 E. 3. Vide 1 & 
2 P. & M. cap. 10. 1 Eliz. cap. 5. 13 Eliz. cop. 1. 13 
Car. 3. . 1... - 

And therefore in the caſe of Robert Burton and others, 
that conſpired to aſſemble themſelves and pull down in- 
cloſures, and to gain arms at the lord Nerris's houſe, and 
to arm themſelves for that purpoſe, Co. P. C. 10. they 
were indicted and attainted purely upon the ſtatute of 
13 Eli. cap. 1. whereby conſpiring to levy war is made 
treaſon. | 

But if divers conſpire to Jevy war, and ſome of them 
actually levy it, this is high treaſon in all the conſpira- 
tors, becauſe in treaſon all are principals, and here is a 
war levied (e). 


If divers perſons levy a force of multitude of men to 2. Wilſon, 
pull down a particular incloſure, this is not a levying of 35 


” 


war within this ſtatute, but a great riot; but if they levy 


war to pull down all incloſures, or to expulſe ſtrangers, 


or to remove counſellors, or againſt any ſtatute, as namely 
the ſtatute of Labourers, or for inhanſing ſalaries and 


wages, this is a lexying war againſt the king, becauſe it _ 


is generally againſt the king's laws, and the offenders 
take upon them the reformation, which ſubjects by ga- 
_— power ought not to do. Co. P. C. p. 9, 10. Vide 
the act 3 4 E. 6. cap. 5. If "_ to the number of 
„twelve ſhall intend, go about, practiſe, or put in ure 
by lorce to alter the religion eſtabliſhed by law, or any 


** other laws, and depart not within an hour after procla- 


mation, or after that ſhall wilfully in a forcible man- 
„ ner attempt to put in ure the things above ſpecified, 
* then it is high treaſon.” ; 


If men levy war to break priſons to deliver one or more 
particular perſons out of priſon, wherein they are lawfully 


K 3 impriſoned, 


(e) Co. P. C. p. 9. Kelyng, p. 19. 
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HISTORIA PLACITORUM CORONZ. 
impriſoned, unleſs ſuch as are impriſoned for treaſon; 
this upon advice of the judges upon a ſpecial verdiQ found 
at the Old Bailey was ruled not to be high treaſon, but only 


| a great riot 1668. but if it were to break priſons, or de- 


liver perſons generally out of priſon, this is treaſon, C. 
P. C. p. 9. SY 


There was a ſpecial verdt& found at the Old Baile, 
anno 20 Car. II. (f), that A. B. and C. with divers per- 


ſons to the number of an hundred aſſembled themſelves 
modo guerrino to 2 down bawdy-houſes, and that they 
marched with a flag upon a ſtaff, and weapons, and pul. 
led down certain houſes in proſecution of their conſpiracy; 
this by all the judges afſembled, except one (g), wa 
ruled to be levying of war, and ſo high treaſon within 
this ſtatute ; and accordingly they were executed. 

But the reaſon that 4 the doubt to him that doubt. 
ed it, was 1. Becauſe it ſeemed but an unruly company of 
apprentices, among whom that cuſtom of pulling down 
bawdy-houſes had long obtained, and therefore wa 
uſually repreſſed by officers, and not puniſhed as traitor, 
2. Wants the finding to pull down bawdy-houſes, might 
reaſonably be intended two or three particular bawdj- 
houſes, and the indefinite expreſſion ſhould not in materi: 
edioſa be conſtrued either univerſally or generally. And 
3. Becauſe the ſtatute of 1 Mar. cap. 12. though now dil 
continued, makes aſſemblies of above twenty perſons 
and of as high a nature only felony, and that not with- 
out a continuance together an hour after proclamation 
made; as namely an aſſembly to pull down bawdj- 
houſes, burn mills or bays, or to abate the rents of any 
manors, lands or tenements, or the price of viQualz 
corn or grain; or if a perſon ſhall ring a bell, beat: 
drum, or- ſound a trumpet, and thereby raiſe above the 
number of twelve for the purpoſes aforeſaid, which are 
raiſed accordingly and do the faQ, and diſſolve not with- 
in an hour after proclamation, or that ſhall come) 
money, harneſs, artillery, it is enacted to be felony ; and 
if any above the number of two, and under twelve, 0 
practiſe with force of arms unlawfully, and of er owl 
| | | autnorit) 


(f) Vide Kelyng, p. 70. &c. (g) This was our autix! 
himſelf. Vide A gs » | 
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n; ity to kill any of the queen's ſubjects, to dig up , "= 
nd _— ow — of parks, pull down any 

Fake mill, or burn any lack of corn, or abate rents 
of manors, lands or tenements, or price of corn or victual, 
0. and do not depart within an hour after proclamation, and 


continue to attempt to do or put in ure any of the things 9 
2 above-mentioned, they are to have a year's impriſon- 4 
2 nt. ö | | 9 
4a ad the ſtatute of 3& 4 E. 6. cap. 5. is to the ſame 
bey purpoſe, only if the number of forty, or above, come 4 
pul- together to do ſuch acts as before, or any other felonious, 9 
Y; rebellious or traiterous acts, and continue together two 1 
was hours, it is made high treaſon (h.) 3. 9 
thin But yet the greater opinion obtained, as it was fit; and 5 
theſe apprentices had judgment, and ſome of them were 4 
ubt- executed, as for high treaſon. | 1 
y of Yet this uſe may be made of thoſe ſtatutes: 1. That 2. Wilſon, * 


on there may be ſeveral riots of a great and notorious nature, 36s. 
which yet amount not to high treaſon, 2. But again, 


tors, thoſe acts and attempts poſſibly might not be general, but | 
night might be directed only to ſome particular inſtances, as 4 
wdy- for the purpoſe, not to pull down all houſes or mills, but 4 
teria WY ſome ſpecial ones, which they thought offenſive to them ; - of 
And nor to abate the rents of all manors, but of ſome particu- 1 
v di lar manor, whereof they were tenants; nor to make a J 
rom general abatement of the prices of victuals or corn, but 4 
with- in ſome particular market, or within ſome precinct; and 8 
ation N ſo croſſeth not the general learning before given of con- I 
uch ſtructive treaſon. 3. It ſeems by that act alſo, they did 4 
f any WY not take the bare bly to that intent to be a ſufficient N 
tuals, BY overt-act of levying of. war; that was but an attempt 5 
eat 2 and putting in ure, unleſs they had actually begun the ö 
e the execution of that intention, going about, practiſing or 4 
h ale putting in ure; for this act puts a difference between the | 
with- tame and the doing thereof. | | | 
onve) Intheparliament of 20 E. 1. now printed in Mr. Ryley, | 
7. 7). it appears there aroſe a private quarrel between the 

e, 0 Wh carls of Glouceſter and Hereford, two great lords marchers ; 


r ovÞ 


Je and hereupon divers of the earl of Glouceſter's party with 
horit | | 


K 4 | bis 
(h) See alſo 1 Geo. I. cap. 5. 


auth! 


4. Blackſ. 
Com. ch. 
vi. p. 82, 
Foſter. vi. 
a11. 213. 
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his conſent cum multitudine tam equitum quam peditum 
exierunt de terra ipſius comitis de 1 cum vexillo 
de armis ipſius comitis explicato verſus terram comitis 
Heref' de Brecknock, & ingreſſi fuerunt terram illam 
ſpatium duarum leucarum, & illam deprædati fuerunt, & 
bona illa deprædata uſque in terram dicti comitis Ghceftrie 
adduxerunt, and killed many, and burnt houſes and com. 
mitted divers outrages ; and the like was done by the ear] 
of Hereford and his party upon the earl of Glouceſter 
they endeavoured to excuſe themſelves by certain cuſtom 
between the lords marchers ; by the judgment of the lord 
in parliament their royal franchiſes were ſeiſed as forfeited 
during their lives, and they committed to priſon, till ras 
ſomed at the king's pleaſure.  ' 
Altho here was a war levied between theſe two earl, 
yet in as much as it was upon a private quarrel between 
them, it was only a great riot and contempt, and no levy. 
ing of war againſt the king; and ſo neither at common 
law, nor within the ſtatute of a5 E. 3. if it had been then 
made, was it high treaſon, ' © 
It appears by Walſingham ſub anno 1403. a great re- 
bellion was raiſed againſt Henry IV. by Henry Percy for 
of the earl of Northumberland and bor ng the earl g- 
thered a great force, and actually took part with neither, 
but marched with his force, as ſome thought, toward 
his ſon, and, as others thought, towards the king pr; 
redintegrando pacis negotio ; he was hindered in his march 


by the earl of Weſlmorland and returned to his houſe at 


Werkworth ; the king had the victory; the earl petition- 
ed the king ; the whole fa& was examined in parliament, 


Rot. Parl. 5 H. 4. n. 12. The king demanded the opinion 


of the judges and his counſel touching it: the lords pro- 
teſt the judgment belongs in this caſe to them; the lord 
by the king's command take the buſineſs into examins- 
tion, and upon view of the ſtatute of 25 E. 3. and the 
ſtatute of Liverie, Adjugerent, qe ceo, qe fuit fait par |: 
counte, neſt pas treaſon, ne felony, mes treſpaſs tantſole: 
ment, pur quel treſpaſs le dit counte deuſt faire fine & 
* ranſom a volunte du roy;“ but Henry the fon was 4. 
taint of treaſon, pp 75 | ; 
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It appears not what the reaſon of that judgment was, 
whether they thought it only a compaſſing to levy war, 


and no war aQually levied by him, becauſe not actually 
joined with his ſon; or whether they thought his intenti- 
2 was only to come to the king to mediate peace, and 
not to levy a war, nor to do him any bodily harm that 
it was indeed an offenſe in him to raiſe an army without 


the king's commiſſion, but not an offenſe of high treaſon, 


becauſe it did not appear that he raiſed arms to oppoſe the 
king, but poſſibly to aſſiſt him; but whatever is the rea- 
ſon of it, it was a very mild and gentle judgment, for the 
earl was doubtful ofa more ſevere judgment : nota, he re- 
turns thanks to the lords and commons de lour bone Sen- 
tyre coers a lui monſtre, and thanks the king for his grace. 

The clauſe in the ſtatute of 25 E. 3. If any man ride 
armed covertly or ſecretly with men of arms againſt any 
other to ſlay, rob, or take him, or to detain him, till he 


hath made fine or ranſom, or have his deliverance, it is 


not in the mind of the king or his council, that in ſuch caſe 
it ſhall be judged treaſon, but ſhall be judged felony or 
treſpaſs according to the laws of the land of old times uſed, 
and according as the caſe requireth; and if in ſuch caſe or 
other like (i) before this time any judges have judged trea- 
ſon, and for this cauſe the lands and tenements have come 
to the king's hands as forfeited, the chief lords of the fee 
ſhall have the eſcheat. | | 


This declares the law, that a riding armed with men 


of arms upon a private quarrel or deſign againſt a com- 
mon perſon is not a levying of war againſt the king (k) ; 
and the eſpecial reaſon of the expreſs adding of this 


clauſe 


) Vide ſimile H. 26. E. 3. 
coram rege, Rot. 30. Rex. 
Hale. . 

This caſe was in the county 
of Eflex, and was no more 
than this; Sir John Fitzwau- 


ter and William ** his 


ſteward, &c. were preſented 
by juries of divers hundreds 
for taking men by force, and 
detaining them till they paid 
lines for their ranſom, for ex- 
afling and extorting money 
from others, and for ſeveral 
teat and enormous riots, miſ- 
demeanors and treſpaſſes in the 


county of Eſſex, attractando 
ſibi regalem poteſtatem, upon 
which Sir John Fitzwauter 
ſurrendered himſelf, and was 
committed to the Tower of 
London, and Baltrip was out- 
lawed, who afterwards plead- 
ed the wah pardon pro felo- 
niis, con 

nentia & tranſgreflionibus præ- 


dictis, necnon pro utlagariis 
occaſione — in ip- 
ſum promu 


gatis, upon which 
he was diſcharged line die. 
(k) Co. P. C. p. 10. 


piratione, manute- 
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clauſe ſeems to be in reſpe& of that judgment of treaſon 
given againſt Sir John Gerberge, Trin. 21 E. 3. Rot, 23. 
Rex. and at large before mentioned, cap. 11. which judg- 
ment is in effect repealed by this act. 

It appears by Sir F. Moore's Rep. n. 849. (1) the earl 
of Eſſex was arraigned and condemned for high treaſon 
before the lord high ſteward, whereupon it was reſolved 
by the juſtices, 1. That when the queen ſent the lord 
keeper of the great ſeal (m) to him, commanding him to 
diſmiſs the armed perſons in hishouſe and to cometo her, 
and he refuſed to come, and continued the arms and arm. 
ed perſons in his houſe, that was treaſon. 2. That when 
he went with a troop of captains and others from hi; 
houſe into the city of London, and there prayed aid of the 
Citizens in defence of his life, and to go with him to the 
queen's court to bring him into the queen's preſence with 


a ſtrong hand, fo that he might be powerful enough tore- 


move certain of his enemies, that were attendant on the 


queen, this was high treaſon, becauſe it tends to a force 
to be done upon the queen, and a reſtraint of her in her 
houſe; and the fact in London was actual rebellion, tho 
he intended no hurt to the perſon of the queen, 3. That 
the adherence of the earl of Southampton to the earl of 
Eſſex in London, tho he did not know of any other pur- 
poſe than of a private quarrel, which the earl of 5 
had againſt certain ſervants of the queen, was treaſon in 
him, becauſe it was a rebellion in the earl of Eſſex. 4. 
That all they, that went with the earl of Eſſex from Eſſex- 
houſe to London, whether = knew of his intent or not, 
were traitors, whether they departed upon the proclama- 
tion or not; but thoſe that ſuddenly adhered to him in 
London, and departed upon the proclamation made, were 
within the proclamation to be pardoned : there were other 
points reſolved touching the manner of his trial, whereof 
hereafter. 

The whole hiſtory of Eſſex his treaſon and the proceed- 
ing thereupon is ſet forth at large by Camden ann 44 
Eliz. p. 604. & ſequentibus, wherein the charge of his 
indictment appears to be, that he and his TT 


Y p- 620. m) And others of her council. 
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had conſpired to deprive the queen of her crown and life, 
having conſulted to ſurprize the queen in the court; and 
that they had broken out into open rebellion by impriſon- 
ing the counſellors of the realm, by ſtirring up the Lon- 
diners to rebellion by tales and fictions, by aſſaulting the 
queen's faithful ſubjects in the city, and defending the 
houſe againſt the queen's forces ; ſo that the great part of 
the indictment was compaſſing the queen's death, and the 


reſt of the charge were the overt- acts, which was treaſon 


within the ſtatute of 25 E. 3. with which my lord Coke 
agrees, P. C. p. 12. ; 

If divers perſons levy war againſt the king, and others 
bring them relief of victuals pro timore mortis, & receſſe- 
runt quam cito potuerunt, this was adjudged not to be a 
levying of war, becauſe pro timore mortis; guære, if the 
ſame law be in caſe of marching with them in their com- 
pany for fear of death. Co. P. C. p. 10. vide ſup. cap. 8. 
Mich. 21 E. 3. Ret. 101. Line. coram rege. Illi, qui co- 


acti fuerunt ad denarios recipiendos & ſimiliter coacti jura- 


verunt, dimittuntur per curiam per manucaptionem, quia 
ſic in perſonis ipſorum nihil mali reperitur, in caſe of a 
great riot, not unlike a levying of war, for which, they 
were indicted of treaſon, 4 
Ret. Par. 17 R. 2. n. 20, upon the complaint of the 
dukes of Aquitain and Glouceſter, ſhewing that T homas 
Talbot and others his adherents by confederacy between 
them fauxment conſpirerent pur tuer les dits ducs uncles 
le roy & autres perſones grands de realme, & pur accom- 
plyer le malice ſuſdit le dit Thomas & les autres miſtrent 
tout lour poyar, come notoirement eſt conus, & le dit 
Thomas ad en grand party confeſſe, en anientiſment des 
eſtats & de loys de voſtre realme, & ſur ceo firent divers 
gents lever armes, & arrayes a feire de guerre en aſſem- 
bles & congregations a tres grand & horrible number en 
divers parties en les countie de Ceſtre, and pray that it 
may be declared in this parliament the nature, pain and 
judgment of this offenſe: the concluſion whereof was thus: 
Eſt avys au roy & a les ſeigniors de ceſt parlement en 
** droit de meſme la bille touchant Thomas Talbot, que 
** Ia matter contenus en la dite bill eſt overt and haut trea- 
** ſon, & touche la perſon du roy & tout ſon realme, 
*© & pur 


b * 
be 
4 
5 
[5 F 
* 
7 bY. 
* 
79 
1 
a 
þ 5 1 
* 
+ 
a? 
4 
4 
*4 


4 
* 
1 
9 
Wo 
47 
+ 
'F 
* * 
* 
1 
. 
4 
BY 
1 
N. 
0 
+ 


— VR Ac W 7 
. ” . - SI 2 beet 
IS * 


A 


- * Py 
— OO — - - - 
— — 3 — - — 
1 „ „ Y 4 1 * * * 
5 & 0 „ 


1 — — 0 x 

PI P2737". 3a —— od — - 

yo — 5 2 n * 
„ cc 


_ <a — g > a. * P 2 9 
K e — — 


HISTORIA PLACITORUM coRON x. 


© & pur treaſon le roy & touts les ſeigneurs ſuſdits ad. 
« juggent & declarant;“ and thereupon writs of procla. 
mation for his appearance in the king's bench are ordered 
to iſſue for his appearance in one month, or otherwiſe to 
be attaint of treaſon (n): vide Paſ. 11 R. 2. B. R. Rot. 
16. Rex. Writs of proclamation iſſued accordingly to the 
ſheriffs of Yorkſhire and Derbyſbire, and the ſheriffs re- 
turned non eſt inventus ; Talbot afterwards came and ren- 
dered himſelf, and was committed to the Tower, and al. 
terwardsa Super ſedeas came for his enlargement (0), 

But this declaration being only by the king and houſe 


of lords is not a- concluſive or a ſufficient declaration of 


treaſon according to the purview of this ſtatute, but yet 
it was a real levying of war againſt the king, becauſe 
done more guerrino and by people arrayed de fer de puer- 
re, as in Benſted's caſe hereafter mentioned; but had it 
been a bare conſpiracy, it had not been treaſon, as appear; 
by the ſpecial ſtatute of 3 H. J. cap. 14. whereby a con- 
ſpiracy to kill the king without an overt-aQ, (for then 
it were treaſon within the ſtatute of 25 E. 3.) or a conſpi. 
racy to kill any of his privy council and certain great of. 
ficers, tho the event followed not, is made felony. 

See for inſtances of very great riots with multitudes of 

rſons medo guerrino arraiati, which yet amounted not to 
high treaſon, becauſe upon particular quarrels and dif- 


ferences between private 3 Clauſ. 5 E. 2. M. 


inter Griffinum de Pole & Johannem de Charleton jr: 
caſtro de Pole. Pat. 8 E. 4. part 1. n. 7. dorſ. between 
the citizens and biſhop of Norwich (p). Rot. Parl. 5 R. 2. 
n. 45. between the town and univerſity of Cambridge. Ri, 
Parl. 11 H. 4. n. 37. & ſequentibus, between Hugh de Er- 
de ſwick and others touching the caſtle of Bothall, Ro. 
Jarl. 13 H. 4. n. 12. between the lord Roſs Sir Robert 
Tyrrhyt touching Turbary in Wroughtly. Rot. Parl. 4 H.;. 

n. 15. 


(n) And all perſons, that not expreſsly for his enlarge- 
ſhall receive the ſaid Sir Tho- ment, Sed quod cuicung; pre- 
mas Talbot within the realm ceſſui verſus ipſum Thoman 
of England, after the ſaid Talbot ex wie + rædictis ul 
month elapſed fron; the time terius ſaciendo —j— 


of the ſaid proclamation, are quouſque aliud a rege inde ha- 
declared guilty of high treaſon buerint in mandatis. | 
upon conviction of ſuch har- (p) This is not to be fous: 
bouring or receiving. 

o) The Superſedeas was 


among the records. 
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n. 15. between Robert Whittington and Philip Lingdon and 
others. H. 26 E. 3. Rot. 30. Rex. Fitzwauter's caſe (q). 
All which, tho they were enormous riots, and done 
more guerrino, yet being private and ee quarrels, 
not much unlike that between the earls of Glouceſter and 
Hereferd, did not amount to high treaſon, but contempts, 
riots; or, if death enſued, felony, as the caſe required, 

But going in a warlike manner with drums and arms to 
ſurpriſe the archbiſhop of Canterbury, who was a privy 
counſellor, it being with drums and a multitude (as the 
indictment was) to the number of three hundred perſons, 
was ruled treaſon by all the judges of England, and the 
offenders had judgment accordingly ; and at the ſame time 
by ten of the judges it was agreed, that the breaking of 
priſon, where traitors were in durance, and cauſing them 
to eſcape was treaſon, altho the parties did not know that 
there were any traitors there, upon the caſe of 1 H. 6. 
5. 6. and fo to break a priſon where felons are, whereby 
they eſcape, is felony without knowing them to be im- 
priſoned for ſuch offenſe. P. 16 Car. Croke. T homas Ben- 
fled's caſe (r). OY 

The caſe of Sir John Oldcaſtle for levying of war a- 
gainſt the king is entered Rot. Parl. 5 H. 5. n. 11. 

The twenty-fifth of September anno domini 1413, To- 
mas archbiſhop of Canterbury the pope's legate by his ſen- 
tence definitive declared Sir Jon Oldcaſtle lord Cobham 
an heretic, eſpecially in the point of the ſacrament of the 
euchariſt and penance, excommunicated him, relinquentes 
ipſum ex nunc tanquam hæreticum judicio ſæculari (.. 

Hill. 1 H. 5. Rot. inter placita regis, Middleſex, there 
is an indi ment againſt him before certain commiſſioners 

of 


(q) Nicholas Brundiſh and ing to the ſaid Sir John; but 
others to the number of one neither this riot, nor any other 
hundred were ſent by Sir John the faQs, which he or his ac- 
Fitzwauter armed platis, gla- complices were indicted for, 
diis, bokelariis, arcubus & were conceived to amount to 
ſagittis ad modum guerrz to treaſon, ſince none of them 
ſeize and take boves, aſinos, were arraigned of more than 
Kc. of Thomas Hubert in felony ; vide ſupra innotis, p. 
Helawr upon the lands of the 137. 
ſaid Thomas, quas tenuirt de (r) Cro. Car. 583. W. Jones 
alis dominis & nihil de ipſo 485. 
Johanne Fitzwauter ; accor- (1) See State Tr. Vol. 1. 
dingly they did ſo, and carried p. 42. | 
them away to manors belong- 
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of oyer and tereniner of London and Middleſex, retutne 
into the king's bench to this effect (t): 


«c 
40 
«6c 
46 
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cc 
cc 
cc 
cc 
«c 
«cc 
«cc 
cc 


44 


46 
«cc 
«c 
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«c 
cc 
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cc 
«c 
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«c 
cc 
cc 
cc 
«c 
«c 
«c 


uod Johannes Oldecaſtell de Coulyng in com' Kano 
chivaler, & alii lollardi vulgariter nuncupati, qui con. 
tra fidem catholicam diverſas opiniones hæreticas & 
alios errores maniteſtos legi catholicæ repugnantes, 2 
diu eſt, temerarie tenuerunt opiniones & errores præ. 
di ctos manutenere, aut in facto minime perimplere ya. 
lentes, quam diu regia poteſtas & tam, ſtatus regalis 
domini noſtri regis, quam ſtatus & officium pralaiz 
dignitatis, infra regnum Angli in proſperitate perſeve- 
rarent; falſo & proditorie machinando tam ſtatum 
regium quam ſtatum & officium przlatorum, nec non 
ordines religioſorum infra dictum regnum Angliæ peni- 
tus adnullare ac dominum noſtrum regem, fratres 
ſuos, prælatos & alios magnates, ejuſdem regni inter- 
ficere, nec non viros religioſos, relictis cultibus divi- 
nis & religioſis obſervantiis, ad occupationes munda- 
nas provocare; & tam eccleſias cathedrales, quam 
alias eccleſias & domos religioſas de reliquiis & alis 
bonis eccleſiaſticis totaliter ſpoliare ac funditus ad ter- 
ram proſternere, & dictum Johannem Oldecaſtell regen- 
tem ejuſdem regni conſtituere, & quamplura regimina 
ſecundum eorum voluntatem infra regnum prædictum, 
quaſi gens ſine capite, in finalem deſtructionem tam 
fidei catholic & cleri, quam ſtatus & majeſtatis dig- 
nitatis. regalis, infra idem regnum ordinare, falſo & 
proditorie ordina verunt & propoſuerunt, quod ipſi in- 
ſimul cum quampluribus rebellibus domini regis igno- 
tis ad numerum viginti millium hominum de diverſis 
patribus regni Angliæ modo guerrino arraiatis privatim 
inſurgerent, & die Mercurii proximo poſt feſtum Epi- 

hanie domini anno regni regis nunc primo apud Villan 
& parochiam ſanQi Egidii extra barram veteris Templi 
London in quodam magno campo ibidem unanimiter 


convenirent & inſimul obviarent pro nefando propo- 
| <« ſito 


() Sce State Tr. Vol. VI. the inditment was, there is 


Apperdix p. 4. Fox in his ads reaſon ſufficient to believe the 


and monuments, Vol. I. p. 


pretended conſpiracy was ſo. 


655. brings ſeveral arguments See Rapin's hiſtory ſub anno 
to prove this inditment to be 1414. 
a torged one; but whatever | 


— = 82 RY 
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ce ſito ſuo in præmiſſis perimplendo, quo quidem die Mer- 


« hannes Oldecaſtell & alii in hujuſmodi propoſito prodi- 


nf « torio perſeverantes prædictum dominum noſtrum re- 
Ne « gem, fratres ſuos, viz. Thomam ducem Clarenciz, 
& Johannem de Lancaſtre, & Humfridum de Lancaſtre, 
« nec non prælatos & magnates prædictos interficere, nec 
Le non ipſum dominum noſtrum regem & hæredes ſuos de 
a- regno ſuo prædicto exhæredate, & præmiſſa omnia & 
lis ſingula, nec non quamplura alia mala & intolerabilia 
2 facere & perimplere, falſo & proditorie propoſuerunt 
le & imagina verunt, & ibidem verſus campum prædic- 
4% tum modo guerrino arratati proditorie modo inſurrec- 


tionis contra ligeantias ſuas equitaverunt ad debellan- 
dum dictum dominum noſtrum regem, niſi per ipſum 


CR "0 "06G e a © © . & =”. 2 


mM dictamentum dominus rex nunc certis de cauſis coram 
8 eo venire fecit terminandum. Per quod præ- 
da- ceptum fuit vicꝰ quod non omitteret, &c. quin cape- 
am ret przfatum Johannem Oldecaſtell, fi, &c. & ſalvo, 
wy * &c.” upon this indiftment removed into the king's 


ench he was outlawed. 
All this record and proceſs at the requeſt of the com- 


N ons was removed into parliament, and in the preſence 
m, the cuſlos regni, lords, and commons was read, and ex- 
* dunded in Engliſb to Sir John Oldeaſtle, and it was demand- 
lg | what he could ſay why execution ſhould not be done 


pon him upon that utlary ; and he ſaying nothing in his 


ny xcuſe ! pur que agard eſt en meſme le parlement per les 
24 ſeigneurs avant dits, de aſſent de le dit gardein, & a 
erſis la pryer ſuiſdit, qe le dit John, come traytour a dieu 
um & heretique notoirement approve & adjugge, come pe- 
Epi- irt per un inſtrument Parcheveſque conſue ala dors de 
lan ceſt roll, & come traytour a roy & a ſon roialme, ſoit 
mpli ameſne a la Tower de Londres, & d'illoeques ſoit treins 
alter per my le city de Londres, tanque as novel furches en 
opo- le paroche de St. Giles hors de la barre de viel Temple 
ſito de Londres, & illoeques ſoit pendus, & ars pendant (u). 
| | How 
re 15 
; = (u) The author of the trial of an act of parliament, which 
e vir John Oldcaſtle ſays, that appointed that puniſhment in 


is ſentence was in purſuance thoſe caſes. See State Tr. Vol. 


I. p. 49. 


« curii apud Villam & parochiam prædictas prædicti Jo- 


manu forti gratioſe impediti fuiſſent, quod quidem in- 
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And in 8 Rep. part 2. n. 2. after Trinity - lern 
0 


-apprentices of London and Southwark were committed to 


and tobreak open two houſes near the Tower, where there 


> 
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How this noblemans wa purſued by the eccleſiaſtics, and 
the whole ſtory is ſet down by Walſngham. 

That which I obſerve in it is, 1. That the indictment 
is principally founded upon that article of this ſtatute of 
compaſſing the king's death, and yet the overt-a@ is an 
aſſembly to levy war, and actual levying of war, 2, Al. 
tho this indictment is not expreſsly upon this clauſe of the 
indictment, but compaſſing the king's death, yet the 
marching with a great army to St. Giles's modo guerring 
arraiati was an expreſs levying of war, tho there were no 
blow yet ſtruck. But 3. it ſeems their firſt meeting to 
contrive their coming to St. Giles's, tho it might be an 
overt-act to compaſs the king's death, and ſo treaſon with- 
in the firſt clauſe of the ſtatute, yet was not an actual le. 
vying of war, and ſo not treaſon within that clauſe of the 
ſtatute; but their actual marching in a body modo guerring 
& modo inſurreflionis might be a levying of war within 
the ſtatute. 4. That actual levying of war, tho it be a tres. 
ſon, upon which Oldcaſtle might have been indicted, yet 
it was alſo an overt-act to ſerve an indictment for compaſ. 
ſing the king's death, as hath been ſhowed at large 2 

f there be an actual rebellion or inſurrection, it is 4 
levying of war within this act; and by the name of ler- 
ing of war it muſt be expreſſed in the indictment. G 
P. C. p. 19. 


37 Eliz. (x) before the two chief juſtices, maſter of the 
rolls, baron Clerk and Owens, the caſe was, that diver 


priſon for riots, and for making proclamation concerning 
the prices of victuals, ſome whereof were ſentenced in 
the ſtar-chamber to be ſet in the pillory and whipt ; after 
which divers other apprentices and one Grant of Uxbridge 
conſpire to take and deliver thoſe apprentices out dl 
ward, to kill the mayor of London, and to burn his houſe, 


weredivers weapons and arms for three hundred men, and 
there to furniſh themſelves with . weapons ; after which 


divers apprentices deviſed libels, moving others to take 
| par 


(x) 2 And. 4. 
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part with them in their devices, and to aſſemble them- 

ſelves at Bun- ill and Tower-Hill; and accordingly divers aſ- 

ot embled themſelves at Bun- fill, and three hundred at the 

of Tywer, where they had a trumpet, and one that held a 

cloke upon a pole in lieu of a flag, and in going towards 

the lord mayor's houſe the ſheriff and ſword-bearer with 

thers offered to reſiſt them, againſt whom the appren- 
tices offered violence. T9 

Andit was agreed by the judges referees, that this was 

reaſon within the ſtatute of 13 Eliz. for intending to 


to evy war againſt the queen; for they held, that if any do 
* ntend to levy a war for any thing, that the queen by her 
th- 


aus or juſtice ought or may do in government as queen, 
hat ſhall be intended a levying of war againſt the queen 
nd it is not material, that they intended no ill to the per- 


FIN n of the queen, but if intended againſt the office and au- 
thin hority of the queen, to levy war, this is within the words 
rea- nd intent of the ſtatute, and hereupon Grant and divers 
yet thers were indicted and executed, 5 
2 And eodem libre n. 49. (y) the caſe of Bur ton mentioned 
ore. 


y lord Cote, P. C. p. 10. is reported, viz. in the county 
t Oxford divers perſons conſpired to aſſemble themſelves, 
nd move others to riſe and pull down incloſures, and to 
ffect it they determined to go to the lord Norriss houſe 
nd others, to take their arms, horſes and other things, 


tern d to kill divers gentlemen, and thencę to go to London, 
f the here they ſaid many would take their parts; and this 
N peared by their confeſſions: and it was agreed, 1. That 
ed (0 | 


is was treaſon within the ſtatute of 13. Fliz. for con- 
ring to levy war againſt the queen. 2. But not within 
e ſtatute of 25 E. 3. becauſe no war was levied, and that 


ae Natute extended not to a conſpiracy to levy war. 

rich Na; in both theſe caſes there was a conſpiring to 
ut d n themſelves as well as to aſſemble, which had they 
houle, e cd and ſo afſembled* more guerrino, it had been a 
ther er levied, and by conſtruction and interpretation a war 
* ed againſt the queen. 


If 


Vol. I. | 


(y) 2 And. 66. 
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If any with weapons invaſive or defenſive doth hold an 
defend a caſtle or fort againſt the king and his power, this 
is a levying of war againſt the king within this act. Co 
P. C. p. 10. Vide the ſtatute 13 Eliz. cap. 1. & didta ibid, 

oft ea. 
Piece is a great difference between an inſurrection upon 
the account of a civil intereſt and a levying of war. 

A. recovers poſſeſſion againſt B. of a houſe, &c. in a 
real action, or in an ej edlione firmæ, and a writ of ſeifin 
or poſſeſſion goes to the ſheriff, B. holds his houſe againf 
the ſheriff with force, and aſſembles perſons with wea 
for that purpoſe, who keep the houſe with a ſtrong 
againſt the ſheriff, tho aſſiſted with the poſſe comitatu; 
this 1s no treaſon either in B. or his accomplices, but only 
a great riot and miſdemeanor ; the like is to be ſaid touch 


ing a man that keeps poſſeſſion againſt a reſtitution ups 


an indictment of forcible entry. 

But if B. either fortifies his own houſe or the houſe df 
another with weapons defenſive or invaſive purpoſely ts 
make head againſt the king, and to ſecure himſelf agil 
the king's royal army or forces, then that is a levying i 
war againſt the king. 

But the bare detaining of the king's caſtles or ſhip 
ſeems no levying of war within this ſtatute : vide infra 13 
Eliz. cap. 1. & didla ibidem. 

If the king's lieutenant in a time of hoſtility or rebe 
lion within the realm be aſſaulted upon their march or 
their quarters as enemies, this is a levying of war, bil 
if upon ſome ſudden falling out or injury * by the f 
diers, the countrymen riſe upon them and drive theme 
this may be a great riot, and if any be killed by the 8 
ſailants it is felony in them; but this ſeems not a ley 
of war againſt the king, unleſs there be ſome traitor 


_ deſign under the cover of it: and clauſ. 26 E. 3. n. % 


appears, that an open reſiſtance of the juſtices of q 
terminer in the county of Surry, viz. reſiſtendo juſtic 
& ipſos juſticiarios, quo minus contenta in commu 
noſtra eis inde facta exequi & facere potuerunt, imptl 
endo, was felony, and the offenders were executed fort 
ſame as felons. . 


9 
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I ſhall conclude this matter with a conſultation of the 
judges, where I was preſent. All thejudges except F. 


Windhamand J. Atkins were aſſembled by my lord keeper 


September 1675. to conſider of this caſe, as it was ſtated 
in writing by the attorney general in manner following: 


« A great number of the weavers in and about London 
« being offended at the engine-looms, (which are inſtru- 
1c ments, that have been uſed above theſe ſixty years,) be- 
« cauſe thereby one man can do as much in a day, as 
« near twenty men without them, and by conſequence 
can afford his ribbands at a much cheaper rate, after 
« gttempts in parliament and elſewhere to ſuppreſs them 
« did agree among themſelves to riſe and go from houſe 
to houſe to take and deſtroy the engine- looms; in pur- 
« ſyance of which they did on the gth, roth, and 11th 
« of this inſtant Auguſt aſſemble themſelves in great num- 


hers at ſome places to an hundred, at others to four 


« hundred, and at others, particularly at Stratford-Bow 
« to about fifteen hundred, | 

They did in a moſt violent manner break open the 
&« houſes of many of the king's ſubjeAs, in which ſuch 
* engine-looms were, or were by them ſuſpeQed to be, 
* they took away the engines, and making great fires 
* burnt the ſame, and not only the looms, but in many 
„ places the ribbands made thereby, and ſeveral other 
goods of the perſons whoſe houſes they broke open; 
* this they did not in one place only, but in ſeveral 
places and counties, viz. Middleſex, London, Eſſex, 
* Kent, and Surry, in the laſt of which, viz, at South- 
work they ſtormed the houſe of one Thomas Bybby, 
# and tho they were reſiſted and one of them killed and 
* another wounded, yet at laſt they forced their way 
* in, took away his looms and burnt them; the value of 
4 the damage they did, is computed to ſeveral thouſand 

nds. 

„This they did after ſeveral proclamations made and 
command given by the juſtices of peace and the ſheriffs 
* of Middleſex to depart, 5 inſtead of obeying ng Po 

2 «© fiſte 
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4 ſtill looking on while their neighbours houſes were bro- 
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ce ſiſted and affronted the magiſtrates and officers: It is 


„ true they had no warlike arms, but that was ſupplied 


„by their number, and they had ſuch weapons, as ſuch 
&* a rabble could get, as ſtaves, clubs, ſledges, hammers, 
«© and other ſuch inſtruments to force open doors. 

© There was this further evil attending this inſurrec- 
& tion, that the ſoldiers and officers of the militia were 
4 ſofar from doing their duty in ſuppreſſing them, that 
« ſome, tho in arms and drawn up in companies, ſtood 


& ken open and their goods deſtroyed, others incouraged 
< them, and others, to whoſe cuſtody ſome of the of. 
cc fenders, who were taken, were committed, ſuffered 
ce them to eſcape, ſo that during all the time of the tu- 
6 mult little or nothing was done to ſuppreſs them, until 
<4 the lords of the*council were conſtrained at a time ex- 
4c traordinary to aſſemble, by whoſe directions and or- 
ders as well to the civil magiſtrates, at to the king's 
« guards, they were at laſt quieted.“ 


Five of the judges ſeemed to be of -opinion that this 
was treaſon within the act of 25 E. 3. upon the clauſe of 
levying war againſt the king, or at leaſt upon the clauſe 
of the ſtatute of 13 Car. 2. cap. 1. 


1. In reſpect of the manner of their aſſembling, who, 
tho they had no weapons or enſigns of war, yet their mul- 
titudes ſupplied that defect, being able to do that by their 
multitudes, which a lefſer number of armed men might 
ſcarce be able to effect by their weapons; and beſides, 
they had ſtaves, and clubs, and ſome hammers or fledges 
to break open houſes, and accordingly they acted by 
breaking open doors and burning the engine-looms and ma- 
ny of the wares made by them. | 


2. In reſpect of the deſign itſelf, which was to burn 
and deſtroy not the ſingle engine-looms of this or that 


particular perſon, but engine- ſooms in general, and that 
5 Det 
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not in one county alone, but in ſeveral counties, and ſo 
agreeable to Burton's caſe. 


The other five judges were not ſatisfied, that this was 


treaſon within the clauſe of 25 E. 3. againſt levying of 
war, nor within the ſtatute of 13 Car. 2. for conſpiring to 


1. It was agreed, that if men aſſemble together and 
conſult to raiſe. a force immediately or dire ly againſt 
the king's perſon, or to reſtrain or depoſe him, whether 
the number of the perſons were more or leſs, or whether 
armed or unarmed, tho this were not a treaſon within 
this clauſe of the ſtatute of 25 E. 3. yet it was treaſon 
within the firſt clauſe of compaſſing the king's death, 
and an overt- act ſufficient to make good ſuch an indict- 
ment, tho no war was actually levied; and with this ac- 
cord the reſolut ions before cited, eſpecially that of the in- 
ſurrection in the north of Farley wood (“); but no ſuch 
conſpiracy or compaſſing appears in this caſe, and ſo that 
i; not now in queſtion, but we are only upon a point of 
conſtructive or interpretative levy ing of war. 


2. Here is nothing in this caſe of any conſpiring to do 
ay thing, but what they really and fully effected; they 
reed to riſe in multitudes to burn the looms, and accord- 
ngly they did it, but nothing of conſpiring againſt the 
latety of the klng's perſon, or to arm themſelves ; there- 
fore if what they did were not a levying of war againſt the 
ling within the ſtatute of 25 E. 3. here appears no con- 
piring to levy ſuch war within the ſtatute of 13 Car. 2 
aþ. 1, for, for what appears, all was done, which they 
nipired to do. | 


) 
5 
6 
. 


Wanner of this aſſembling it was any levying of war, or 
ether it were more than a riot, for in all indi ctmente of 
ds kind for levying of war it is laid, that they were 

3 more 


() Vide ſupra p. 120. 


3. It ſeemed very doubtful to them, whether in the 
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| were committed in execution and adjudged to ſtand upo! 
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more guerrino arraiati, and upon the evidence, that they 
were aſſembled in a poſture of war armis offenſwois & de- 
fenſrois, and ſometimes particular circumſtances alſo pro- 
ved or found, as banners, tru s, drums, c. and 
wherethey were indiQed for conſpiring only to levy war, 
yet there was this circumſtance accompanied it, viz. a 
confederacy to get arms and arm themſelves, as in Grant's 
caſe, and Burton's caſe. | | 1 


4. It ſeemed very doubtfu] to them, whether this de- 
ſign to burn engine-looms were ſuch a deſign, as would 
make it a levying of war againſt the king (#), for it was 
not like the deſigns of altering religion, laws, pulling 
down infloſures generally, as in Bur ton's caſe, nor to de- 
ſtroy any trade, but only a particular quarrel and griev- 
ance between men of the ſame trade againſt a particular 
4 grievance to them, which, 
tho it was an enormous riot, yet it would be difficult to 
make it treaſon. Vide ſtatutes 8 H. 6. cap. 27. 9 H. 6. 
cap. 5. (H). ; | | 


Many of them therefore concluded, that if Mr. Attor- 
ney ſhould think fit to proceed as for a treaſon, the mat. 
ter might be ſpecially found, and ſo left to farther advice, 
or rather that according to'the clauſe of the ſtatute of 2; 
E. 3. the declarative judgment of the king and both houſes 
of parliament might be had, becauſe it was a new caſe and 
materially differed from other caſes of like pature former- 
ly reſolved. | 3 8 al 

Upon the concluſion of this debate we all departed, 
and Mr. Attorney upon conſideration of the whole mat- 
ter, it ſeems, thought fit to proceed for a riot, and cauſ- 
ed many of them to be indicted for riots, for which they 
were convicted and had great fines ſet upon them, ard 


the pillory. (2) T. 
Io Fits ? Touch ltieves, | 
X TAS 10 wy - 

(% By 12 Geo. 1. cap. 34. ** for ſuch purpoſe, he W þ (2) Th 
If any perſon ſhall wilfully be adjudged guilty of felory wo w 
break any tools uſed in the -** without benefit of clergy. diers 
© woollen manufaQure, not (+) Concerning the 70 ns treaſe 


having the conſent of the 
„owner, or ſhall break or 
r enter by force into any houſe 
„or ſhop by night or by day 


committed by the Welſh upc 
the dragmen of Severn, 0 
infra, p. 151. 
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Touching the laws of treaſon in Ireland, by the ſtatute 
of 18 H. 6. cap. 3. levying horſe or foot upon the king's 
ſubjects againſt their will ſhall be treaſon ; this they call 
cefling of ſoldiers upon men, and hath been often done by 
the lieutenants or deputies of Ireland by conſent of the 
council in ſome caſes. | Re! 

Among many cumulative treaſons charged upon the 
late earl of Strafford the king's deputy in Ireland, this 
one thing of ceſſing of ſoldiers upon the king's ſubjects in 
Ireland was the chief particular treaſon charged upon him. 

It was inſiſted upon for the earl's defence, that by the 
ſtatute of 10 H. 7. in Ireland, cap. 22. called Poyning's 
law, all the ſtatutes of England are at once 1 to 
be obſerved in Ireland; and therefore the ſtatute of 25 E. 
3. declaring treaſons, and the ſtatute of 1 H. 4. cap. 10, 
enacting that nothing ſhall be treaſon but what was with- 
in that ſtatute, the treaſons enacted in Ireland in the time 
of H. 6. and afterwards before 10 H. 7, were repealed, 
and conſequently this ſtatute of 18 H. 6. cap. 3. | 

But that ſeems not to be ſo, for the general introduQi- 
on of the ſtatutesof England being an affirmative law could 
not be intended to take away thoſe particular ſtatutes, 
that were made in Ireland for the declaring of treaſon, as 
this and that alſo of the ſame year, cap. 2. for taking Co- 
mericke (Z). | | | 

But ſurely this was no levying of war within this ſta- 
tute (a), either in reſpe of the matter itſelf or of the 
perſon that did it, he being the king's lieutenant, neither 


could any act by the lord deputy and council of this na- 


ture be conſtrued to be within the penalty of this a&, if 
were in force; yet for this and other cumulative trea- 
ſons he was attainted by act of parliament, but that at- 
uinder was very juſtly N by the ſtatute of 14 Car. 2. 


4 | Now 


() That is, for taking words of that ſtatute ; nor does 
eres, robbers, or rebels in- our author aſſign any reaſon, 
o ſiſe guard, why an aQ of lord deputy and 

(2) Tho this were not levy- council is not within the penal- 
ag of war, yet being ceſſing ty of that law. See Camd. 
i ſoldiers upon the ſubjeR, it Fu p. 219, 
ms treaſon within the expreſs 
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Now I ſhall draw out ſome obſervations and concluſions 
from the precedents and inſtances before giyen touch- 
ing this obſcpreclauſe of leyying war againſt the king. 
1. A conſpiracy or confederacy to levy war againſt the 
king is not a levying of war within this clauſe of. the ſta- 
tute of 25 E. 3. for this clauſe requires a war actually le- 
vied. C. P. C. p. 10. x 
And this appears „it by thoſe temporary laws, that 
were made to continue during the as bþ or queen's life, 
which made conſpiring to levy war with an overt- act evi- 
dencing ſuch conſpiracy to be treaſon, as the ſtatutes of 
16 2 Ph. & M. cap. 10.13 Eliz. cap. 1. and 13 Car, 2, 
cap. 1. and ſecondly by the reſolution of the judges in the 
caſe of Burton 39 Eliz. cited by my lord Cote, P. C. p. 
10. £4 
; 2. That yet ſuch a conſpiracy or compaſſing to levy 
war againſt the king directly or againſt his forces, and 
meeting and conſulting for the effecting of it, whether 
the number of the conſpirators be more or leſs, or diſ- 
guiſed under any other pretence whatſoever, as of reform- 
ation of abuſes, caſting down incloſures particular or 
generally, nay of wreſtling, foot-ball-playing, cock-fight- 
ing; yet if it can appear, that they conſulted or reſolved 
to raiſe a power immediately againſt the king, or the li- 
berty or ſafety of his perſon, this congregating of people 
for this intent, tho no war be aQually levied, is an overt- 
act to maintain an indictment, for compaſſing the king 
death within the firſt clauſe of the ſtatute of 25 E. 3. for 
it is a kind of natural or neceſſary conſequence, that he, 
that attempts to ſubdue and conquer the king, cannot in- 
tend leſs than the taking away his life; and indeed it hath 
been always the miſerable conſequence of ſuch a conqueſt, 
as is witneſſed by the miſerable tragedies of E. 2. and R. 
2. and this was the caſe of Oldcaſtle and Eſſex. | 
3. That yet conſpiring to wy war, (viz.to do ſuch an 
act, which if it were accompliſhed and attained its end 
would be an actual levying of war) and being accompa- 
nied with an overt- act evidencing it, (tho it be not 
treaſon within this clauſe of the act of 25 E. 3.) yet vi 
treaſon during the queen's life by the ſtatute of 13 £6. 
N 1 I ca 
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cab. 1. and is treaſon at this day by the ſtatute of 13 Car. 
2. cap. 1, during the life of our now ſovereign. | 

But then the overt-aCt (be it ſpeaking, writing, or act- 
ing) required by theſe ſtatutes to evidence the ſame mult 
be ſpecially laid in the indictment, and proved upon the 
evidence; thus in Grant's caſe and Burton's caſe the con- 
ſpiring to fetch arms at the houſes therein mentioned was 
an overt- act proving this conſpiracy to levy war. 

4. That a levying of war with all the circumſtances 
imaginable to give it that denomination, as cum vexillis 


explicatis, cum multitudine gentium armatarum & modo 


everrino arraiat', yet if it be upon a mere private quarrel 
between private, tho great perſons, or to throw. down the 
incloſures of ſuch a manor or park, where the party tho 
without title claims a common, or upon diſpute concern- 


ing the propriety of liberties or franchiſes, this, tho it be 


in the manner of it a levying of war, yet it is not a le- 
vying of war againſt the king, tho bloodſhed or burning 
of bouſes enſue in that attempt, but is a great riot, for 
which the offenders ought to be fined and impriſoned 
and if any be killed by the rioters in the riot, it may be 
murder in the aſſailant. 

This was the caſe of the earls of Glouceſter and Here- 
ſerd, anno 20 E. 1. tho before the ſtatute of 25 E. 3. and 
the ſeveral great riots before-mentioned, to which we may 
add Rot. Parl. 50 E. 3. n. 140, 164. 11 H. 4. u. 36, 57. 
13H. 4 n. 14. 18 H. 6. n. 30. 

5. An actual levying of war therefore againſt the king 
to make a treaſon, for which the offender may be indicted 
upon this clauſe of the ſtatute for levying of war againſt 
the king, conſiſts of two principal parts or ingredients, 
viz, 1. It muſt be a levying of war. 2. It muſt be a levy- 
ng of war againſt the king. T9 


6. What ſhall be ſaid a levying of war is partly a.queſ- 


fion of fact, for it is not every unlawful or riotous aſſem- 
bly of many perſons to do an unlawful act, tho de fats 
they commit the act they intend, that makes a levying of 
vr, for then every riot would be treaſon, and all the 
id againſt riotous and unlawful aſſemblies, as 13 H. 4. 


cap. 


I49 


150 


HISTORIA PLACITORUM CORONEZ. 
cap. 7. 2 H. 5. cap. 8. 8 H. 6. cap. 14. and many more (b) 
had been vain and needleſs ; but it muſt be ſuch an af. 
ſembly as carries with it /peciem belli, as if they ride or 
march vexillis explicatis, or if they be formed into com. 
panies, or furniſhed with military officers, or if they are 
armed with military weapons, as ſwords, guns, bills, 
halberds, pikes, and are ſo circumſtanced, that it may 
be reaſonably concluded they are in a poſture of war, of 
which circumſtances are ſo various, that it is hard to de- | 


fine them all particularly. | I 
Only the general expreſſions in all the indi ments of c 
this nature, that I have ſeen, are more guerrino arraiati, he 


and ſometimes other particulars added as the fa& will 
bear, as cum vexillis explicatis, cum armis deſenſivis & of- 
fenſivis, cum tympanis & tubis : but altho it be a queſtion that 
of fact, whether war be levied or conſpired to be levied, 
which depends upon evidence, yet ſome overt · act muſt the 
be ſhewn in the inditment, upon which the court may 
judge; and this is uſually modo guerrino arraiati, or armati, 
or confpiring to get arms to arm themſelves, 

And therefore in the caſes of Burton and Grant before- 
mentioned, who were indifted and convicted upon the 
ſtatute of 13 Eliz. cap. 1. for conſpiring to levy war for 
pulling down incloſures, &c. there is not only a conſpi- 
racy to do the thing, but alſo to/gain arms and weapons 
at the lord Norriss houſe, and elſewhere to arm them 
ſelves for that attempt. - 

And the reaſon hereof feems to be, becauſe, when : 


aſſembly of people thus arm themſelves, it is a plain er * 

dence, that they mean to defend themſelves, and main. . b 

good their attempts by a military force, and to reſiſt and . 

| ſubdue all power, that ſhall be uſed to ſuppreſs them uh. 

and beſides, the very uſe of weapons by ſuch an aſſem Made : 

bly without the king's licence, unleſs in ſome laviuly. 25 
and ſpecial caſes, carries a terror with it, and a preſump 
tion of warlike force, and therefore under a diſtin a 

| 41 ſpeci &) 14 

the purpe 

(b) See 3 & 4 Edw. VI. cap. 5. 1 Mar. cap. 12. 1 Geo efminſt 

Cap. 5. ature her 

te of N. 

p. 3. wh 

that any 
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ſpecial reſtraint by the ſtatute of Meſtminſt. 2. (c) and the 
ſtatute (d) of 7 E. 1. de deſenſione por tandi arma. 

7, Whether the bare aſſembling of an enormous mul- 
titude for doing of theſe unlawful acts without any wea- 
pons, or being more guerrino arraiati, eſpecially in caſe 
of interpretative or conſtruQtive levying of war, be a ſuf- 
kcient overt-aQ to make a levying of war within this act, 
eſpecially if they commit ſome of theſe acts themſelves, 
is very conſiderable and ſeems to be doubtful, 1. Becauſe 
| have not known any ſuch caſe ruled. 2. Becauſe the acts 
of 3 4 Ed. 6. cap. 5. and 1 Mar. cap. 12. (which muſt 
be intended of ſuch unarmed aſſemblies) makes it in ſome 
caſes — in ſome caſes only miſdemeanor. 3. Becauſe 
i is very difficult to determine what that number muſt be 
that muſt make treaſon, and leſs than which muſt be 
only a riot; this therefore ſhould be well conſidered, and 
the dire ction of the ſtatute of 25 E. 3. to expect the de- 
caration of parliament in like caſes is a ſafe direction, 
ind ſo much the rather, becauſe the ſtatutes of E. 6. and 
queen Mary ſeem to look the other way (e), to which 
may be added the great riots committed by the foreſters 
ind Welſh upon the dragmen of Severn, hewing all their 
boats to pieces, and drowning the bargemen in a warlike 
poſture. Rot. Parl. 8 H. 6. n. 30, 45. 9 H. 6. n. 37. upon 
which the ſtatute of 9 H. 6. cap. 5. was made: I forbear 
therefore any opinion herein. | 

$. Whether the aſſembly were greater or leſs, or 
umed or not armed, yet, if the deſign were directly againſt 
the king, as to do him bodily harm, to impriſon, to re- 
lain him, or to offer any force or violence to him, it will 
te treaſon within the firſt clauſe of compaſſing the king's 
teath, and this aſſembling and conſulting or practiſing 
together to this purpoſe, tho of but two or three, will 
an overt- act to prove it; therefore all the queſtion 

| | | will 


le) I don't find any thing to 
thi purpoſe in the ſtatute of 
Veſtminſt, 2. ſo ſuppoſe the 
dune here meant is the ſta- 
ute of Northampton 2 E. 3. 
ap. 3. whereby it is prohibit- 
that any one bring force in 
ay of the people, or go 


armed by night or by day. 
See Co. P. C. p. 158 & 160, 
F. N. B. p. 668. 

(d) Or rather proclamati- 
on: See the beginning of this 
chapter. 

ſe] As does allo 1 Geo. I. 


Cap. 5 
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will be only touching interpretative or conſtruRve levying 
of war, whereof hereaften. RX. 
9. If there be war levied as is above declared, viz, an 
aſſembly more guerrino arraiati, and ſo in the poſture of 
war for any treaſonable attempt; this is bellum levatum 


tho not bellum percuſſum ; and thus far touching the levy. 
ing of war, as in relation to the manner of it. 
ro. But beſides the circumſtances requiſite to deno- * 
minate a levying of war in reſpeC of the manner of it, # 
there is alſo requiſite to make a treaſon within this clauſe, Pp 
that it be a levying of war againſt the king, which is th; WY © 
ſcope, end and termination thereof, for, as hath been - 
ſaid, there may be a _—_ of war between private per- A 
ſons upon private quarrels, which is not a levying of war i 
againſt the king, and ſo not treaſon within this clauſe of c f 
this act. 4 
11. A levying of war againſt the king therefore is of . | 
two kinds, either expreſsly and directly, or by way of Jn 
interpretation, conſtruction or expoſition of this ad: 48 7 
the former is, when a war is levied againſt, the perſon of Ml 4 
the king, or againſt his general, or army by him appoint- 4 i 
ed, or to do the king any bodily harm, or to impriſon f 2 
him, or to reſtrain him of his liberty, or to get him into * 
their power, or to enforce him to put away his miniſters, WI in v 
or to depoſe him ; many inſtances of this kind may be 4 F 
given, ſuch as was in truth the riding of the earl of Z/ex Wl - 
into London armed with ſwords and piſtols, his folliciting 44% 1 
of the citizens to go with him to court to remove from 5 1 8 
U 


the queen her miniſters and counſellors, his fortifying of N nent 
his houſe againſt the queen's officers, which were in truth lficati 
a wy of war, tho his indictment was upon the fiſt WW. Na 
clauſe of compaſſing the queen's death, which was more * rg 
clearly included within theſe actions. | 
12. Conſtructive or - interpretative levying of war 15 
not ſo much againſt the king's perſon, as againſt his go- 
vernment : if men aſſemble together more guerrins to kill 
one of his majeſty's privy council, this hath been ruled 
to be levying of war againſt the king. P. 16 Cr. l. 
Cro, 583. Benſled's caſe hefore cited, and accordingly wa 
the reſolution of the houſe of lords 17 R. 2. Talbot's caſe 
above-mentioned. 


N 
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So in the caſe mentioned by my lord Coke in the time 
of H. 8. Co. P. C. p. 10. levying war againſt the ſtatute 
of Labourers and to inhance ſervants wages was a levying 
of war againſt the king ; and altho levying of war to de- 
moliſh ſome particular incloſures is not a levying of war 


eſtabliſhed by law, or to go from town to town generally 
to caſt down incloſures, or to deliver generally out of priſon 
perſons lawfully impriſoned, this hath been held to be a 
levyving of war againſt the king within this act, and the 
ys. to levy war for thoſe purpoſes treaſon within 
that clau 

Burton's caſe and Grant's caſe above-mentioned ; and the 
like reſolution was in the caſe of the apprentices that aſ- 
ſembled more guerrino to pull down bawdy-houſes. 

[t is conſiderable how theſe reſolutions ſtand with the 
judgment of parliament in 3 & 4 Ed. 6. cap. 12. which 
makes ſpecial proviſions to make aſſemblies above twelve 
io alter the laws and ſtatutes of the kingdom, or the reli- 
gion eſtabliſhed by law, or if above forty aſſemble for 
pulling down incloſures, burning of houſes, or ſtacks of 
corn, treaſon, if they departed not to their homes within 
an hour after proclamation, or after proclamation put 
any of theſe deſigns in practice, which is nevertheleſs re- 
tuced to felony. within clergy by the ſtatute of 1 Mar. 
ſeſ.2. cap. 12. Theſe offenſes being the ſame with thoſe 
adjudged treaſon in Burton's caſe and ſome others before 
ated, why was it thought neceſſary for an act of parlia- 
ment 3& 4 Ed. 6. to make it — under certain qua- 
lfeations, and why reduced to felony within clergy by 
lhe ſtarute of 1 Mar. cap. 12. and the ſtatute of 3 & 
K. 6. repealed ? It ſeems that altho the unlawful ends 
theſe aſſemblies thus puniſhed by 3 & 4 Ed. 6. and 
| Mar. were much the ſame with thoſe of Burton and 
brant and others, that were adjudged treaſon, yet the 
llference between the caſes ſtood not in that, but in the 
unner of their aſſembly ; thoſe that were adjudged trea- 
ens in Burton's and Grant's caſe were, becauſe it was a 


nſpiracy to arm themſelves and levy a war more guer- 
41,8 


gy ww = on 


But 


=_ the KIN, Co, P. C. p. 9. yet if it be to alter religion 


e of the act of 13 Eliz. cap. 1. as wasreſolved in 
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But thoſe that were thus heightened to treaſon by 
34 4 B.6. and reduced to felony by 1 Mar. were nt 
intended of ſuch, as were more guerrino arraiati, nor x 
levying of war, tho their multitudes were often great, 
aud tho they did put in ure the things they conſpired to | 
effect, and ſo were but great riots and not levying war / 
within this clauſe of 25 E. 3. and therefore thoſe acts in- ] 
flicted a new and farther puniſhment on them, | y 
III. En fon realme : hitherto it hath been ſaid what is 2 2 
levying of war; we are now to conſider the place, En ſe 
realme. 


The realm of England comprehends the narrow ſeas, tl 
and therefore if a war be levied upon thoſe ſeas, as if any tr 
of the king's ſubjeQs hoſtily invade any of the king' la 
ſhips, (which are ſo many royal caſtles) this is a levying 01 
of war within his realm, for the narrow ſeas are of thy H 
ligeance of the crown of England : vide Seldeni Mar: (f 
clauſum. 

And this may be tried in the county next adjacent to 13 

the coaſt by an inditment taken by the jurors for that Wa 
county before ſpecial commiſſioners of oyer and terminer, me 
de quo vide infra, and in the chapter of piracy : vide me 
5 R. 2. Trial 54. be 

It is true before the ſtatute of 28 H. 8. cap. 15. thoſe MI /an 
treaſons were uſually inquired and tried by ſpecial com- pee 
miſſion, wherein the admiral and his lieutenant were af 
named, as likewiſe other felonies committed upon the ſea, 35 

But divers inſtances were at the time of E. 3. whereby 2. 
ſuch offenſes upon the ſea were puniſhed as treaſon or fe. on, 
lony in the king's bench. 40 Af. 25. A Norman captair lord 
of a ſhip robs the king's ſubjeQs upon the ſea, he bei mul 
taken was hanged as a felon, but the Engliſb that afliie caſe 
him were drawn and hanged as traitors ; and by the ft Jury 
tute of 28 H. 8. cap. 15. there is a direction of a ſpecia Cute 
commiſſion to try them in ſuch counties or places as ſha Dy, 

de aſſigned by ſuch commiſſion according to the metho- 
of trials of ſuch offenſes at the common law, but befor, 
that ſtatute they might be tried by ſpecial commiſſion ay 


the common law, and according to the courſe of th 
common law; but of this alibi in traftatu de Admirai:tate 


\ 
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For treaſons and other capital offenſes in Scotland there 
is a proviſion made by the ſtatute of 4 Fac. cap. 1. and 


1 I, 1 TH | 
ſreland, tho part of the dominjons of the crown of 
England, yet is no part of the realm of England, nor in- 
7a quatuor maria, as hath been ruled temp. E. 1. Morrice 
Heward's caſe : the like is to be ſaid for Scotland even 
while it was under the power of the crown of England, 
25 it was in ſome times of E. 1. and ſome part of the 
time of E. 3. 8 Rich. 2. Continual claim 13. 

For Ireland hath the ſame laws for treaſon that England, 
tho it hath ſome more ; 2 for a „ of war, er other 
treaſon in Ireland the offender may be tried here in Eng- 
land by the ſtatute of 35 H. 8. cap. 2. for treaſons done 
out of the realm, as was reſolved in the cafe of O-Rortk, 
| H 33 Eliz. () and after that in Sir Fohn Perrot's caſe 
| ), Co. P. C. p. 11. ) Co. Rep. Calvir's caſe, 23. a. 

In the caſe of the lord Macguire (g) an Iriſb peer, who 

a 25 indited in Middleſex for high treaſon for levying 
war againſt the king in Ireland, he pleaded to the indict- 
| ment, that he was one of the you and lords of parlia- 
ment in Ireland, and demanded judgment, if he ſhould 
be arraigned in England for a treaſon committed in Ire- 
bad, whereby he ſhould loſe the benefis of trial by his 


Y peers ; but it was reſolved, 1. That for a treaſon in Ireland 
oo man may be tried here in England by the ſtatute of 
. 35 H. 8. for it is a treaſon committed out of the realm. 


v8 2 That altho* Macguire, if tried in Ireland for his trea- 
+ (on, ſhould have had his trial by his peers, as one of the 
lords in parliament, which he. cannot have here, but 
muſt be tried by a common jury, yet that altered not the 
caſe; he was therefore put upon his trial by a Middleſex 
jury, and was convicted and had judgment, -and was exe- 
cuted. H. 20 Car. 1. B. R. ſo that the opinion 20 Eliz. 
Dy. 360. b. was ruled no law: vide Co. Litt. 261. 


And 


(*) Camd, Eliz. p. 458. () See his trial in State Tr. 
Vol. I. p. 181. (g) State Tr. Vol. I. p. 928. | 
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And the ſame that is ſaid of Ireland may be ſaid in all 
particulars of the iſle of Man, Jerſey, Guernſey, Farb, 
and Alderney, which are parcel of the dominions of the 
crown ,of England, but not within the realm of England 
as to this purpoſe concerning treaſon ; yet they have ſpe- 
cial Jaws of their own applicable to criminals and juriſ- 
diction for their trials: as touching treaſon committed in 
Wales before the ſtatute of 26 H. 8. cap. 6. no treaſon, 
murder, or felony committed in Wales was inquirable or 
triable before commiſſioners of oyer and terminer, or in 
the king's bench in England, but before juſtices or com- 
. miſſicners aſſigned by the king in thoſe counties of Woalet 
where the fact was committed. P. 2 H. 4. Rot. 18. Salop :. 
Johannes Kynaſton indiQatus fuit quod ipſe conſentiem 
„ {uit ad falſam & proditioſam inſurrectionem Oweyn 
«« Glyndour & aliorum Wallicorum, & ſciens de toto pro- 
© poſito eorundem, qui proditioſe combuſſerunt villas de 
4 Glyndour Dynby, &c. & quod proditioſe miſit Johan- 
« nem filium ſuum bene armatum & arraiatum pro guerra, 
« & Willielmum Hunte ſagittarium ad prædictum — 
« & exercitum Wallicorum, & c. dicit quod prediQz ville, 
« jn quibus ſupponitur proditiones prædictas factas fuiſſe, 
« ſunt infra terram Walliæ & extra corpus com” Salop? 
& legem terrz Angliz, unde non intendit quod dominus 
& rex deproditionibus prædictis in hoc caſu ipſum impetire 
e yelit, ſeu ipſum ponere velit inde reſponſurum, & quia 
& plenarie & certitudinaliter teſtificatum eſt, quod prædicta 
« villæ ſunt infra terram Walliæ, & extra corpus comita- 
<< tus Salop' & legem terræ Angliz, & Thomas Covele 
<< attornatus ipſius regis coram ipſo rege inde examinatus 
«© hoc non dedicit, & fic juſticiari ad inquirendum de pro- 
& ditionibus prædictis infra Walliam factis virtute com- 
* miſſionis prædictæ inquirere minime potuerunt, nec 
« proditionis prædidtæ ſic in terra Walliz factæ per legem 
« terre Argliz triari nec terminari poſſunt, conſideratum 
C eſt, quod quoad prædictas proditiones prædictus Johan- 
de nes Kynaſton eat inde quietus, &c.” But it is true by 
the ſtatute of 26 H. 8. cap. 6. counterfeiting of coin, waſh- 
ing, clipping or miniſhing of the ſame, felonies, murders, 


w ilful burnings of houſes, manſiaughters, robberies, bur- 
glaries, 
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glaries, rapes, and acceſſaries of the ſame and other offen- 
ſes feloniouſly done in Wales (h), or anylordſhip marcher 
may be inquired-of, heard and determined before the juſ- 
tices of gaol-delivery and of the peace and every of them 
in the next adjacent county: this a& is confirmed by the 
great ſtatute of Wales 34 C 35 H. 8. cap. 26. which ſet- 


tles the grand ſeſſions and juſtices thereof, and gives the 


juſtices of the grand ſeſſions power to hold all manner of 
of the crown, and to hear and determine all trea- 


ſons, felonies, c. within the precinct of their commiſſi- 


ons, as fully as the court of king's bench may do in their 
places within the realm of England; fo that as to thoſe of- 
ſenſes enumerated in the ſtatute of 26 H. 8. the juſtices of 
gaol · delivery in the adjacent counties, viz. Glouceſter, 
Hereford, Salop and Wigorn', had thereby a concurrent 
juriſdiction with the juſtices of the grand ſeſſion (i). | 
But whether the ſtatute of 26 H. 8. extended to treaſon 
for compaſſing the king's death or levying of war (k), or 
whether the ſame remained only triable by the juſtices of 
the grand ſeſſions, ſeems donbtful, and the rather, becauſe 
that ſtatute is not conſtrued by equity, and therefore it 
extends not to an appeal of murder in an adjacent county, 
and fo it was adjudged Hil. 7 Car. B. R. Sently and Price 
, but at this day 26 H. 8. cap. 6. ſtands repealed by x 
&@ 2 Ph. ff M. cap. 10. as to the trials of treaſon (m). 

It is true, that in other criminal cauſes, that are not 
capital, as in caſes of indictments of riots, they may be 
removed by certiorari into the king's bench, and when 
ſue is joined they may be tried in the next Eng/iſh 
vonty, T. 16 Fac. Sir John Carew's caſe (n) and divers 
Vor. I. M Others, 


{b) For this act extends to all ers as the king ſhall appoint. in 
antient counties of Wales, 16 like manner as if the facts had been 
ell as the lordſhips marchers; committed in ſuch ſhires. 
doit was reſolved in Althoe's (t) Cio. Car, 245. W. Jones 
efor a murder in Pembrokeſhire. 255. 
1.9 Geo, I. B. R. (m) The 1 & 2 Ph. & M. te- 
(i) 1 Mod. „ ducing all trials for treaſon to the 
{k) It ſhould ſeem that it did order and courſe of the commnn- 
, and that was one reaſon of law is a virtual repeal of 26 H. 8. 
uking the ſtatute of 32 H. 8. cap. and by the ſame reafon of 32 H. 8, 
whereby all treaſons or miſpri- alſo as to trea!on, 

"of treaſons committed in Wales (n) Cro. Jac. 484. 2 Rol. 28. 
uy be preſented and tried in ſuch 1 Rol. Abr. 294. 

ei aud beſote ſuch commiſſion- 
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others, as well as in a quo minus, which is at the king's 
ſuit : but whether a certiorari lies into Wales upon an in- 
dictment of treaſon or felony hath been doubted M. 9 
Car. B. R. Chedley's caſe (o): it ſeems a certiorari may 
iſſue for a ſpecial purpoſe, as to quaſh the indictment for 
inſufficiency or to plead his pardon, but not as to trial oi 


the fact (p), but it ſhall be ſent down by mittimus accord- 


ing to the ſtatute of 6 H. 8. cap. 6. becauſe it is in a man- 0 
ner eſſential for felony or treaſon to be tried in the proper 
county, unleſs where a ſtatute particularly enables it, 
which it did in the caſe of 26 H. S. only whilſt it was in 
force, where the indiament as well as the trial is in the 
adjacent e 8 

But — Wales is within the kingdom of England 

), and therefore not within the ſtatute of 35 H. 8. cab. 
2. for trial of foreign treaſons. 1 

If a felony or treaſon be committed in Durham, a certi- 
erari lies to remove it into the king's bench out of Durhan 
directed to the juſtices of peace, oyer and ter miner, or 
gaol-delivery there; for ſince the ſtatute of 27 H. 3, cap. 
24. they are all made by the king's commiſſion, and ſo 
the proceedings before them are his own ſuit, and thus 
it was done in Ruttabje's caſe (r) upon them; but if the 
party plead not guilty it ſhall be ſent down thither to be 
tried, as was done in that caſe. T. 1653. They of Dur- 
ham claim a privilege not to be ſworn out of the precind 
of the county palatine. Vide the ſtatutes of 2 H. f. cop. 
5.9 H. 5. cap. 7: 11 H. 7. cap. g. for treaſons and felonies 
in Tindal and Hexamſbire. 

And thus far concerning treaſon in levying of war againſt 
the king. | | 


* 


(o) Cro. Car. 331. 1 Ven. 73, 140. Herbert's 
(p) But yet it has been done caſe, Latch 12. 
in felony as to the trial of the (q) 2 Rol. 28. 
faQ, as in the caſe of Morris. (r) Vide infra, p. 467 
and Part II. p. 212. 
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Comcerning treaſon in adhering to the king's enemies pod. 197. 
within the land or without. 217, 418. 
219, 220. 


and ſee his 
Diſc. I. ch. 


H E words of the ſtatute of 25 E. 3, go on, viz. ii. per tot. 
T Ou ſoit aidant al enemies noſtre dit ſeigneur le roy 5 
en ſon royalme donant a eux ayd ou comfort en ſon roy- vi. 82. 83. 
ame ou per ailliors. by | | 
I. Therefore we ſhall inquire what ſhall be ſaid enemies 
of the king : thoſe that raiſe war againſt the king may be 
of two kinds, ſubjects or foreigners : the former are not 
properly enemies but rebels or traitors, thelatter are thoſe, 
that come properly under the name of enemies. 
This gives us occaſion to conſider ſomewhat of the na- 
ture of war and peace. 5 
The power of making war or peace is inter jura ſummi ; Black. 
inperii, and in England is lodged ſingly in the king, tho Com. ch. 
terer ſucceeds beſt when done by NY advice. f 487 
Peace is of two kinds, viz. 1. Poſitive or contracted. 1 
2. Such a peace, as is only a negation or abſence of war: | 
that peace, which I call poſitive, is ſuch as ariſeth by 
contracts, capitulations, leagues, or truces between 4 
princes or ſtates, that have jura ſummi imperii, and is of | 
wo kinds: 1. Temporary, which is properly a truce, _ 16 
#hich is a ceſſation from war already begun, and then 16 
tie term being elapſed the princes or ſtates are ip/o fac $4 l 
0 the former ſtate of war, unleſs it be protracted by new $ 
Uitulations, or be otherwiſe provided in the inſtrument 
contract of the truce. 2. eee ſine termine or 
finite, which regularly continues according to the 
ot or conditions of the agreement, until ſome new 
ur be raiſed betwee:: the princes or ſtates upon ſome 
gent injury ſuppoſed to 1 done by the one party or 
other; and this is properly called a league fœdus, 
d makes the princes and ſtates cenfœderati, and tho 
M 2 9 this 


r 
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of ſimple amity, whereby the one contracts not to invade, 


de diverſified according io ſuch contracts as are made in 
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this may be variouſly diverſified according to the capitul;. 
tions, conditions and qualifications of ſuch leagues, yet 
they are ordinarily of theſe kinds: 1. Leagues offenſive and 
defenſive, which oblige the princes not only to mutual de- 
fenſe, but alſo to be aſſiſting to each other in their milita. 
ry aggreſſes upon others, and makes the enemies of one in 
effeR the common enemies of both. 2. Defenſive, but 
not offenſive, obliging each to ſuccour and defend the other 
in caſes of invaſion or war by other princes. 3. Leagues 


injure, or offend the other, which regularly includes alſo 
i of mutual commerce and trade, and ſafeguard of 
merchants and traders in either's dominions, tho this may 


ſuch leagues ; and therefore in the league between king 
James of England and the king of She's there was a tacit 
exception on the part of the Spaniard by the wary penning 
of the articles, whereby the freedom of our trade into the 
weſtern plantations of the king of Spain hath been ſuppoſe 
by the Spaniard to be reſtrained, | 

2. A peace, which is only a negation or abſence of war 

is that which I call a negative peace, becauſe it is only u 
abſence or negation. of war, there intervening, no league 
nor articles of peace, nor yet any . denunciation of war 
for it is regularly true, ubi bellum non eſt, pax eft, thi 
neither prince is under any capitulation or contra ; fo 
there are divers princes in. the world, that never cap! 
tulated one with another, and yet there is no. ſtate « 
war between them; and therefore the war by the Spaniard 
upon the Indians, tho under pretenſe of religion, withou 
any. juſt provocation hath been held injurious and an unjul 
aggreſſion, tho there intervened no former articles of peac 

between them. Gn 115 

War was antiently of two kinds, be/lum ſolemne vel 
ſalemne : a ſolemn war among the Romans had many ci 
cumſtances attending it (a), and was not preſently u 


ratio 
rince, 
ection 
Moviſic 
or di 
lis do 


ages 0 


dertaken upon an injury received without theſe ſoleil wy! 
circumſtance moſ 

| tle ca 

(a) See the manner of it de- appears, that the thirty th then 


ſcribed by DionyC. Hal. Lib, days of dilation interven 
II. 2 25 Lib. XVI. cap. 4. and between the deinanding rep 
Liv. Lib. I. $ 32. whereby it ration and the indiQment. 
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cumſtances. 1. Clarigatio (b) or demanding reparation 
for the injuries received. 2. That being not done there 
followed indi tion or denuneiation of war. 3. Dilation or 
1 ſpace of thirty-three days before actual hoſtility was uſed; 
but moſt times neceſſity and politic conſiderations both 


lemnities, which were found oftentimes too cumberſome 
nd inconvenient, eſpecially where the delays might oc- 
ion ſurprizal or irreparable damage to the common- 
wealth, as where the adverſe party made preparations, 
which, if not ſuddenly ani might prove more dan- 
gerous and irreſiſtible. | Sic | 
But theſe ſolernn denunciations of war had place only 
inoffenſive or invaſive wars, and even then had many ex- 
ceptions. | 
1. If a war be actually between two princes or ſtates, 
ind a temporary truce be made as for a year or two, that 
term being elapſed they are in a ſtate of war without any 
denunciation, for they are in the former condition, where- 
in they were before the truce made, 
2. In caſe a foreign prince in peace violate that peace 
ad becomes the aggreſſor, or invades the other, tho 
rithout any denunciation, the prince that is upon his 
lefence was not bound, neither was it neceſſary for him 
lo make a ſolemn denunciation or proclamation of war, 
lr this ſolemnity of denunciation was thought only requi- 
lie on the part of the aggreſſor. | 
3. If after reparation of injuries ſought, inſtead of re- 
pation of the former, new are committed by the adverſe 
rice, as killing of an embaſſador, contemptuous re- 
clio of all reparation or mediation touching it, great 
roviſons of hoſtility, or the like, there, this denunciati- 
wor dilation was not requiſite in the aggreſſor ; but when 
ul is done, ſupreme princes or ſtates take themſelves to be 
ages of public injuries, and of the manner, means and 
Yons for their reparations, and what they judge ſafeſt 
ad moſt for their advantage is moſt commonly done in 
ile caſes, and they ſeldom want fair declarations to juſ- 
'} themſelves therein. 


(b) See Plin. Lib. XXII, cap. 2. 


among them and other nations did diſpenfe with theſe ſo- 
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And therefore whether theſe handſome methods be ob- 
ſerved or not, yet if de Fits there be a war between | 
princes, they and their ſubjects are in a ſlate of hoſtiſity, | 
and they are in the condition of enemies (hoftes) to each : 
other: but now for the moſt part theſe antient ſolemnities 
are antiquated, I come therefore to the practice of our 
own country and modern arms, and what we may obſerve 1 
from our own books, hiſtory, and monuments, n 
Me may obſerve in the wars we have had with foreign | 
countries, that they have been of two kinds, wiz. ſpecial Ml 2 
and general; ſpecial kinds of war are that, which we 
uſually call margue or repriſal, and theſe again of two 
kinds, 1. Particular, granted 'to ſome particular perſons 


upon 803 occaſions to right themſelves, for which WM te 
vide ſtatute of 4 H. 5. cap. 7. but this is not the proper | 
place to treat touching it. 2. General margue or repriſal, unt 
which tho it hath the effect of a war, yet it is not a te- 10 
gular war, and it differs in theſe two inſtances ; 1. Re 
gularly it is not lawful for any perſon by aggreſſion t bs 
take the ſhip or goods of the adverſe party, unleſs he oon 
hath a commiſſion from the king, the admiral, or tho'd val, 
that are ſpecially appointed thereunto, 2. It doth no d 
make the two nations in a perfect ſtate of hoſtility be l, 
tween them, tho they mutually take one from another *<< 
as enemies, and many times in proceſs of time theſc ge der 
neral repriſals grow into a very formed war; and th bere 
was the condition of the war between us and the Dut: uſtic 


22 February anno 1664. the. firſt beginning whereof wil nt 
by that act of council, which inſtituted only a kind « 
univerſal repriſal, and there were particular reaſons « 
ſtate for it ; but in proceſs of time it grew into a ve 
war, and that without any war folemnly denounced 
and therefore by the ſtatute of 17 Car. 2. cap. 5. Dolem 

and cthers, that were in Holland, were declared to ha 
traitorouſly adhered to the king's enemies, and were 
tainted of treaſon, unleſs they rendered themſelves by 
day certain, and all others that ſerved the ſtates of t 

nited provinces during the continuance of the war, f 
diers or ſeamen, by ſea or land, and not returning by 
time certain, were attainted of treaſon; and this had 


the effects of war and hoſtility : the goods of the E 9 0 


HISTORIA PLACI TORUM CORONE. 


liſþ taken by the Dutch and brought intra præſidia the 


property Was wholly changed, and, tho retaken again, 
ſhould not be reſtored again to the firſt owner, according 
35 in captures by enemies, 7 E. 4. 14. 22 E. 3. 16. and 
ſo it was practiſed during that war. 

A general war 1s of two kinds: 1. Bellum ſolemni ter de- 
wntiatum, or bellum non ſolemniter denuntiatum ; the for- 
mer ſort of war is, when war is ſolemnly declared or pro- 
caimed by one king againſt another prince or ſtate; thus 
der the pacification between the king and the Dutch at 
Preda, upon new. injuries done to us 15 the Dute the 
king by his printed declaration 1671. declared war againſt 
Wl them; and this is the moſt formal ſolemnity of a war, 
at is now in uſe. | 
r 


A war that is non ſolemniter denuntiatum is, when two 
nations flip * into a war without any ſolemnity, 
and this ordinarily happeneth among us; the Dutch war 
was a real war, and yet it began barely upon general let- 
ters of mar que : again, if a foreign prince invades our 
coaſts, or fn upon the king's navy at ſea, hereupon a 
real, tho not a ſolemn war may and hath formerly ariſen, 
1nd therefore to prove a nation to be in enmity to Eng- 
nd, or to prove a perſon to be an alien enemy, there is no 
receflity of ſhewing any war proclaimed, but it may be 
werred, and ſo put upon trial by the country, whether 
there was a war or not; and therefore P. 31 Eliz. in 
uſtice Owen's reports (c), in an action of debt the defen- 
tant pleaded, that the plaintiff was an alien born in Gaunt 
under the obedience of the king of TY enemy of the 
queen, the plea was ruled good, tho he ſhewed not, that 
wy war was proclaimed between the two realms ; and 
cording is the pleading 7 H. 4. 13. Raſtel's Entries, 
Ireſpaſs per alien (d). = 

And in very deed there was a ſtate of war between the 
mowns of England and Spain, and the Spaniards were 
ual enemies, - eſpecially after the attempt of invaſion 
n 88, by the Spaniſh Armada, and yet there was no war 
kclared or proclaimed between the two crowns, as ap- 
4 pPears 


©) Owen 45. (d) Raſt, Entr. p. 605. d. 252. b. 
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mity, namely an alien coming into England in hoſtility. 
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pears by Camden ſub anna 31. (e) ibidem p. 404. & ibiden 
P. 466. (f) ſo that a ſtate of war may be between two 
kingdoms without any proclamation or indiQtion thereof 
or other matter of record to prove it. 

And therefore in the caſe in queſtion touching treaſon 
it ſhall upon the trial be inquired by the jury, whether 
the perſon, to whom the party indicted adhered, were an 
enemy or not, and in order to that, whether there were a 
war between the king of England and that other 2 
whereunto the party adheres, this is purely a queſtion of 
fact and triable by the jury, and accordingly is the book 
19 E. 4. 6. and the reaſon is plain, becauſe it may fall 
out, that tho there were a league between the king of Eng- 
land and a foreign prince, yet the war may be begun by 
the foreign prince: again, ſuppoſe we; that the king of 
England and the king of France be in league, and no 
breach thereof between the two kings, yet if a ſubject 
born of the king of France makes war upon the king of 
England, a ſubject of the king of England adhering to 
him is a traitor within this law, and yet the Frenchman, 
that made the war, is not a traitor but an enemy, and 
ſhall be dealt with as an enemy by martial law, if taken : 
this was the caſe of the duke of Norfolk adhering to the 
lord Heriſe a ſubject of the king of Scots in amity with 
queen Elizabeth, that made an actual invaſion upon Eng- 
land without the king's commiſſion. M. 13 & 14 Elis. 
Co. p. C. p. 11. Camd. Eliz. ſub anno 1571 (g), 14 Elis. 
p. 175. and the caſe of Perkin Warbeck a Frenchman, 7 Ci. 
Rep. Calvin's caſe (h). 6 Dy. 145. a. Sherly's caſe (i); ſo 


that an enemy extends farther than a king or ſtate in en- 


II. In the next place I ſhall conſider what ſhall be ſaid crown 
a perſon adhering, and alſo what ſhall be adhering. 
If a foreign prince be in actual war againſt the king of 
England, any ſubject of that prince under his proteQio 


1s preſumed to be adhering to him, but he is not a _ 
witnl 


(e) viz. 1588. | RT WY * 
(t) ſub anno 1592. (h) 7 Co. 6. b. | 
g) And alſo ſub anno 1572 (i) 7 Co. Calvin's caſe 6. 
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within this at, for if he be taken, he ſhall be dealt with 
as an enemy, viz. he ſhall be ranſomed and his goods 
within this realm ſeiſed to the uſe of the king. hen 
king John was deveſted of the duchy of Normandy by the 
king of France, and thereupon the Normans forſook the 
illigeance of the king of England, which was due to him, 
33 duke of Normandy, all the lands of the Normans in 
England were ſeized into the king's hands, and thence 
grew firſt the eſcheat de terris Normannorum mentioned 
jrerogativa regis (x) cap. 12. and the ſtyle of ſuch for- 
feiture was uſually, quia receſſit a ſervitio neſtro & adheſit 
nimicis noſtris in Normannia, Clauſ. 6 Fohn, m. 19. pro. 

HY Eufachio uxore Lurce fi Johannis, Clauſ. 8 John. m. 5. 

„Abbate Cluniacenſi: ſee the reaſon thereof before cap. 

bo. they were ad fidem utriuſque regis. 

5 If there be war between the king of England and the 

üg of France, thoſe Engliſhmen, that live in France be- 

f WY fore the war, and continue there aſter, are vot ſimply 

0 Bl uponthat account adherents to the king's enemies, unleſs 

„bey actually aſſiſt him in his wars, or at leaſt refuſe to 

0 BY return upon privy ſeal, or upon proclamation and notice 

Wi thereof into England; and this refuſal, tho it is an evi- 

ic WY dence of adherence, ſeems not to be ſimply in itſelf an 

h zdherence: this appears plainly by the ſtatute of Magna 

Charta, cap. 30. 

If a ſubje& of a foreign prince hath lived here in 
[gland under the protection of the king of England, and 
o continues after a war proclaimed, and partakes of all 
tte benefits of a ſubject, and yet ſecretly practiſeth with 
lhe king of France, and aſſiſt him before he hath left 
us kingdom, or openly renounced his ſubjeCtion to the 
own of England, this man ſeems to be an adherent 
vithin this at, and commits treaſon thereby: tamen 
fre, vide Dy. 144. a Sherley's caſe; and the like law 
tems to be of an enemy coming hither and ſtaying here 
under the king's letters of ſafe conduct: quere, vide ſta- 
te 18 H. 6. cap. 4. 20 H. 6. cap. 1. 

lf there be a war between the king of England and 
'rance, and then a temporary truce is made, and within 
lte time of that truce an Engliſhman goes into 4 

| | an 


(0 17 E. 2. 
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and ſtays there, and returns before the truce expired, 
this is not an adherence to an enemy within this ſtatute, 


Clauſ. 7 E. 3. part 1. m. g. pro Johanne Poynter, who had , 
an amoveas manus cum exitibus, his lands having been Wl | 
ſeiſed for that cauſe ; but this record implies, that if, 
during his ſtay (it was in Scotland) he had confederated MI 
or conſpired with the enemy or aſſiſted them in order to 0 


their further hoſtility, this might have been an adherence: o. 
nota, the reaſon, ©** Quia prædictus Johannes tempore 


*« treugarum inter patrem noſtrum & Robertum de Bruys = 
„ jvit in Scotiam per præceptum Andreæ de Harcla ad 
« picandum quandam imaginem, quo tempore bene licuit WM ;, 
% unicuique de Anglia intrare in Scotiam per licentiam & f 
„ literas de conductu cuſtodis Marchiæ, & quod idem Wl ;; 
Johannes habuit tales literas Andreæ de Harcla, & ibi- 
* dem taliter moram fecit per unum annum abſque eo, 
* quod aliquo tempore Scotis prædictis fuit adhærens & Wl * « 
** quodidem Johannes rediit in Angliam durantibus treugis Wl | 4 
*« prediQiis, & ſemper hactenus fuit ad pacem noſtram + ll « ; 
5 patris noſtri.” Nota, this Andrew Harcla having been e 
created earl of Carliſle was by an extrajudicial military Ml , © 
{ſentence firſt degraded, and - I had judgment of high Wl « ;, 
treaſon given againſt him. H. 18 E. 2. Rot. 34 in dorſo . 
rex (1). 3 *. 
1 80 
(1) This ſentence of degradati- © coroune & de ſoun people, " le 
on, as well as the judgment for ** countre ſes enemys de tout: ", 
high treaſon, were pronounced at ** partz, & nomement countre co 
Carlifle before Sir Ralph Baſſet, ** Robert de Brus & ſes autres e- 6 60! 


Sir John Peeche, Sir john de Wi- ** nemys d'Eſcoce, vous filt counte * 
ſham and Geofrey le Scrop, who de Carliol, & de ſa meya vous ore 
together with the earl of Kent the ** ſeynt [ceynt] d'Eſpee, & vous « b 
king's brother and John de Haſt- dona fee de la counte, chaſteur, "re 
inges, were ſpecially conſtituted villes, terres & tenementz, pur " dei 


9 & 


* 


by letters patents, Juſticiarii ad ** voſtre eſtat meyntener, come 10 poy 
degradandum Andieam de Harcla “ counte; & apres ceo qe vous 4 ou 
comitem Carlioli, inimicum & * avietz tiel honour, & bien fait 6 600 
prodit em regis & regni ſui, quem ** reſceu de noſtre dit ſeignour, h 1 
nuper in comitem gladio cinxerat, ** eſtes alez [aliez] au dit Robert 4 Lol} 
& ad judicium de ipſo ſuper de- * de Brus, treitrouſement, fauſe- 6 cur 
gradatione, inimicitia & ſeditione “ ment & malveiſement, par eſ drei 
pdictis pronunciandum & red- © crit & par ſerement, pur meyo- mer 
dendum ; «nd the form of the laid ** tener le dit Robert d'eſtre rol " prer 
judgment to be pronounced was at ** d'Eſcoce, proprement en la te- volt 
the lame time ſent to the ſaid juſ- ** verſe de la entencioun le roi "le p 
tices in a certain ſchedule, ſub pe- pur quele il vous fit .counte; * met 
de ſigilli regis, the which judgment par quei agarde ceſte court, 4% ina 
was accordingly pronounced in the ** vous ſoictz degradee, & qe vou bert, 
following words: Pur ceo qe noitre ** perdetz noun de counte pur vo! * &a 
«« ſeignor le roi pur le graunt bien & pur vos beires ® %, ® i 
« valu & loialte, qu'il entendit “ jours, & qe vous ſoiets de gt 
% da vour trove en vous Andreu de ceynt del eſpeye & qe * poep 
% Harcla pur aider & meyntener ** eſporuns d'orrez ſoient oy ter, 
„ ſes dreytoures & les droit: de a los, 
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If the king of England and the king of France be in 
imity, yet if a ſubject of the king of En cits b 
letters the king of France to invade this realm, this is 
dich treaſon ; it was the caſe of cardinal -Pole, who 
vrote a book to that purpoſe to Charles the emperor. 
0. P. C. p. 14. It is certainly an overt - act io prove trea- 
on in compaſſing the king's death, but it ſeems not an 
dvert-act to convict him of adhering to the king's ene- 


mies, for at the time of this act done the emperor was 
not an enemy. Co. P. C. p. 14. | 


If an Engliſhman during war between the king of Eng- 


und and France be taken by the French, and there ſwear 
fealty to the king of France, if it be done voluntarily, it 
is an adhering to the king's enemies; but if it be done 


ngland ſolicits by 


z 

7 ede talouns 3 & pur ceo 
« qe vous Andreu, homme lige 
1 goſtre ſeignour le roi, countre 


voſtre homage, foi & ligeaunce, 
n en countre vottre ſeignour lige, 
« eſtes aliez, tretrouſement, fa uſe· 
ment & malveiſement, a Robert 
de Brus, enemy mortel 2 noſtre 
„ ſeignour Je roy & de ſoun re- 
ume & a ſoun poeple, par ſere- 
ment & par eſcrit, por meynte- 


e roialme d'Eſcoce enterement, 
"4 tut voitre force & power, 
" countre toutes gentz, & qe vous 
" nomeretz ſis hommes, & le dit 
Robert autre ſis, les queux duſze 
" ordeyneriat, de toutes les groſſes 
© beſoignes de roialme d'Engleter- 
te & d'Eſcgce, & qe lour or- 
deinement ſe tendroit en touz 
„ poynz, & fi nul, de quel eſta 
ou condicioun qu'il fuſt, vouſit 
countredire le dit ordeynement 
en nul poynt, qe vous oye toute 
" voltre force & power, [lui,] 
© curriez ſeur, & en taunte en- 
© preiſtes, treitrouſement, fauce- 


e r01 vendre roial power, countre 
ue. © voltre ſeignour lige, les piers & 
e rol „le people du roialme, pur eux 
ante derte en ſubjectioun, & al or- 
t, 46 dinaunce de vous, & du dit Ro- 
von dert, qi eſt comun enemy au roy 
t vou & au coialme, & a ceſte treſoun, 
tout ” fauſme, malveiſte & treitrouſe 
1 de il aunce meyntenir, feiſtes le 
je Vo poeple noſtre ſeignour le roi ju- 
coupe 4 le a 


er, en ettreauat le dit peo 
us, taunt come en vous Kult, 
por meyntenir la dite tteaſon, 


ger au dit Robert & a ſes heites 


ment & malveiſement, d'en- 


for 


ſa uſme malveiſte & tretrouſe ali- 
aunce ſuſdites, les queux ſount 
notories & conux en le roialme, 
& noſtre ſeignour le roi le recor- 
de; par quei agarde ceſte court, 
ge por la dite treſoun ſoietz 
treynez & pendutz & decole, & 
qe voſtre quer, bouels & en- 
trayles, dount les treitrouſes 
penſez vindreat, ſoient araceez, 
ars en poudre, & le poudre ven- 
tee, & qe voltre corps ſoit cou- 

en quartre quarters, d' out 
un quarter ſount ¶ ſoĩt] pendu 
a mount de latour de Carliol, un 
autre quarter amount de la tour 
de Novel Chaſtel, le terco ſeur 


66 py 


$6 1 a Salopp* & voltre teſte 
ear le pount de Loundies, por 
enſemple qe auties n'enpreig- 
rent a faire tieux treſons a lour 
ſeigneur lige, & dict um ett vice- 
comiti Cumbriæ quod faciat in- 
de exec utionem.“ 
This whole proceeding was re- 
turned into chancery upon a certi- 
orari, and from thence ſent by 


mittimus into the king's bench 


there to be inrolled ad perpetuam 
rei memoriam; by this it appears, 
that it was not a military but de- 
ſigned as 2 — ſentence, altho 
it ſcarce deſerves that name, being 
throughout irregular and illegal, 
for that the party was not admitted 
to a trial, nor indeed had the com- 
miſſioners power to try, their com- 
miffiun being (not ad audiendum 
& terminandum but) voly ad de- 
gradandum & ad judicium redden- 
dum & ptonunciandum. 


le pount de Everwyck & le 


167 


* 


6 ; 
, 


2 — , IIS: 
— ET eu ras * 
x SI. * 1 

—— _— 


— 
= 
RD 
— 3 


>>; 


% 
it 
@ 

\ 


3 HISTORIA PLACITORUM CORONE. . 

4 for fear of his life, and that he returns, as ſoon as he e 
| q might, to the alligeance of the crown of England, this is 
= not an adherence to the king's enemies within this add. 
=_ Clauſ. J. E. 3. part 1. m. 15. Jaln Culwin's land being Wi ' 
=_ ſeiſed upon this account there was ouſter le main cum exiti- Ml 


1 bus, ** Quia compertum eſt per inquiſitionem, & c. quod | 
. « Johannes ad dem & pacem noſtram extitit, quodque d 
1 * idem Johannes captus fuit de guerra per Scotos inimi- 
| © cos noſtros, & in priſona in Scotia per dictos inimicos tr 
% noſtros, & pro vita ſua ſalvanda ad fidem dictorum Wl cc 
«« Scotorum per dimidium annum extitit, quodque idem v 
Johannes poſtea in Angliam redit, & ad fidem & pa- & 
„ cem noſtram a tempore prædicto hactenus extitit; be 
tho this was before 25 E. 3. yet the inſtance is uſeful, u. 
becauſe adhering to the king's enemies was then treaſon, el 
If a captain or other officer, that hath the cuſtody of 2 
any of the king's caſtles or garriſons, ſhall treacherouſly Wl z | 
by combination with the king's enemies, or by bribery WI un 
or for reward deliver them up, this is adherence to the 1 
king's enemies. This was the caſe of William Weſton for Wl cor 
delivering up the caſtle of Oughtrewicke, and John de tr 
Gomeneys for delivering up the caſtle of Ardes in France, ¶ cou 
both which were impeached by the commons, and had Wi « 
judgment of the lords in parliament. Rot. Par. 1 R. 2. WM" 
n. 40. namely William Weſton to be drawn and hanged, Net 
but execution was reſpited, que le roy n'eſt uncore enforme ¶ bi 
del manner de ceſt judgment: Gomeneys's judgment was Wh cu 
thus, Les ſeigneurs in plein parlement vous adjudgent 2 Wi bu 
la mort, & pur ceo qu'eſtes gentlehome & banneret & de 


aves ſerve le aiel re roy enſes guerres, & n'eſtes lige home 1 
noſtre ſeigneur le roy, vous ſeres decolle fans autre juſtyce Wh de 
auer, but execution was reſpited (m). feat 


And note, tho the charge were treaſon, and poſſiby 3; | 
the proofs might probably amount to it, and Walſinghon 
ſub anno 1 K. 2. tells us it was done by treaſon ; yet thc 
reaſon expreſſed in the judgement againſt Weſton is only, 


que ſurrendiſts le dit caſtle de Oughtrewicke al enemie: (al. 

noſtre ſeigneur le roy avant dits ſans nul dureſſe ou defal * 

de viaualls contre vous ligeance & empriſe: and the like ing 

reaſon is expreſt in the judgment againſt Gomeneyt, Vo e 

a "pe empri 0 
Vol. 

(m) See theſe caſes State Tr. Vol. I. p. 795 (p) 

tr 10 

Ung's 


* 
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empriſts a ſauement garder ſans les ſurrendy a nully &c. & 
ve vous Johan ſans nul dureſce ou defalt de victuals ou de 
artillery ou autres choſes neceſſaries pur le defence de dits 
ville & caſtle de Arde ſans commandment noſtre ſeigneur le 
roy malement l' auets delivers & ſurrendres al enemies noſtre 
eigneur le roy per voſtre defalt demeſne contre tout plain 


de droit & reaſon, & encountre voſtre empriſes ſuiſdits, &c. 


The truth is, if it were delivered up by bribery or 
treacheryy it might be treaſon, but if delivered up upon 
cowardice- or imprudence without any treachery, tho it 


were an offenſe againſt the laws of war, and the party 


ſubje& to a fentence of death by martial law, as it once 
happened in a caſe of the like nature in the late times of 
trouble (n), yet it is not treaſon by the common law, un- 
leſs it was done by treachery ; .but tho this ſentence was 
given in terrorem, 2 it was not executed: it ſeems to be 
2 kind of military ſentence, tho given in parliament, like 
unto that of the baron of Gray/tock governor of Ber- 
wick (o), who travelled into France without the king's 
commandment, and left the care of the garriſon to Ro- 
ert de Ogle a valiant knight, who uſed all imaginable 
courage in defenſe thereof, but it was loſt in the abſence 


to death, becauſe he had undertaken that charge, and 
et went from it without the king's command, and in his 
ibſence it was loſt ; this alſo ſeems rather a ſentence of 
council of war, than a judgment of high treaſon; and 
thus far touching the treaſon of adhering to the king's 
enemies within the land and without. | 


Touching the trial of foreign treaſon, v/z. adhering to 


the king's enemies, as alfo for compaſſing the king's 


eth without the kingdom at this day, the ſtatute of 


33 H. 8. cap. 2. hath ſufficiently provided for it (p) P. 
13 K. 


(o) This was the caſe of notwithſtanding 1 & 2 Ph. & 
Col. Fiennes, parliament go- Mar. cap. 10. which reduces 
Rrnor of Briſtol for cowardly the methods of trial for trea- 
urrendering the ſame to the fon to the courſe of the com- 
ing's forces. See State Tr. monlaw, becauſe it is not in- 
ol. l. p. 748. troductive of a new law, but 
o) See this caſe State Tr. ooly ſettles a point, that was 
vl. l. ; | before doubtful at common 

5) This ſtatute gives pow- law; and it was accordingly 
710 try ſuch — in the ſo reſolved in Storie's caſe, 
ads bench or by commiſſion- Dyer 298. b. Co. P. C. p. 
"3 appointed by the commiſ- 24. | 
n, and continues in force 


of the baron of Grayſiock, who was thereupon ſentenced 
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3 13 Eliz, Dyer 298, 300. Story's caſe ; but at common 
A law he might have been indicted in any county of Eng- 
ig land, and eſpecially where the offender's lands lie, if he 
{ have any. 5 R. 2. Trial 54. | 
4 And it ſeems, if the adhering to the king's enemies Ml 
were upon the narrow ſeas, this is an adherence to the 
king's-enemies within the realm, and the it be triable by 
a ſpecial commiſſion as this day grounded upon the ſtatute 
of 28 H. 8. yet at common law it might have been in- 
dicted and tried in any adjacent county by a ſpecial com- 
miſſion of oyer and terminer, for the narrow ſeas are Ml ! 
within the king's alligeance, and part of the realm of e 
England. 6 R. 3. Proteflion 46. Co. Lit. 260. l 


CH AP. AVI. 


4 
id Concerning treaſon in counterfeiting the great ſeal « 
| privy ſeal. 


A "jg F IRS, I ſhall upon this article conſider how the 
a Dock. common law ſtood before this ſtatute, and what 
Com. c. vi. kind of offenſe this was antiently, and how puniſhed, 
Page 83: Secondly, 1 ſhall conſider how the law hath been taken 
80. touching this offenſe ſince the ſtatute, and how puniſhed, 
Coke's I. The great ſeal of England is the great inſtrument, 
160. b. See whereby the king diſpenſeth the great ads of his govern- 
z prece- ment and the adminiſtration of juſtice; under this ſeal 
dent there. the great commiſſions to his juſtices and others are paſſed; 
original writs and mandates; and thoſe proceſſes that iſſue 
out of chancery, all the king's grants and charters of 
lands, liberties, franchiſes, honours, pardons are paſſe 


under this ſeal. 
* There 
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There is or ſhould be always a memorandum made upon 


the cloſe rolls of the breaking of the old ſeal and making 
and delivering of the new; and by the very delivery of 


this ſeal the office of keeper of the great ſeal is conſtitut- 


ed, and moſt ordinarily is to the ſame perſon, that is lord 
chancellor : ſometimes the cuſtody of the great ſeal is in 
one perſon, and the office of lord chancellor in another; 
bu always a memorandum of the delivery thereof entered 
upon the cloſe rolls. The great ſeal conſiſts ordinarily 


of two impreſſions, the one the very great ſeal itſelf with 
» WH the king's effigies inſtamped on it, the other is commonly 
c Wl called pe- fegilli, and ſometimes in our books called 


b targe, which is the impreſſion of the king's arms in the 
keure of a target, which is uſed in matters of ſmaller 
moment as certificates, which are uſually pleaded ſub pede 

ill. 

Riubedy when the king travelled into Normandy, 
France, or other foreign kingdoms upon occaſion of war 
or the like, there were two great ſeals, one went along 
vith the king, the other was left with the cu/tos regni, or 
ſometimes with the chancellor, if he went not along with 
the king, for the diſpatch of the affairs of the kingdom, 
ind then the king upon his return ſometimes redelivered 
the old ſeal and took in the new, Clauſ. 20 E. 3. part 2. 
126, dor. Clauſ. 19 E. 3. part 2. m. 23 & 10. dor /. 
Clauſ. 20 E. 3. fart. 2. m. 18. dort. & frequentiſſime alibi 
n der ſo clauſorum. 

The privy ſeal is ordinarily a warrant for the paſſing of 
things under the great ſeal, ſometimes a warrant to iſſue 
realure, to make allowances, Wc, vide 11 Co, Rep. ga. 
tte earl of De vonſbire's caſe ; and this ſeal is ordinarily in 
chat te cuſtody of the lord keeper of the privy ſeal or com- 
niſioners thereunto appointed. 

Beſides theſe ſeals of greater moment there are other 
ils of the king, as the privy ſignet, the particular ſeals 


ent, e the ſeveral courts, that of the king*s bench and common 
ern” in cuſtody of the chief juſtices of either court, or 
ſeal iter clerks appointed for that purpoſe, the ſeal of the 
ſſed; xhequer in the cuſtody of the chancellor of the exche- 
iſſue wer, the ſeal of the Kay of Lancaſter in the cuſtody 


ide chancellor of the duchy, the ſeal of the county 
palatine 
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the county palatine, which are ſometimes in the ſame 


| ſeveral juſtices of aſſiſe, oyer and terminer and: gaol-deli. 


© denier du brief por loure ſcalx en 
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palatine of Lancaſter in the cuſtody of the chancellor of 


perſon, the ſeals of the county palatine of Cheſter, of the 


very, the king's ſeal of ſtatutes and recognizances, the 
ſeal of the cocket ; and for the moſt part theſe -ſeals are 
delivered by the king's order ſignified ſometimes by his 
privy ſignet, ſometimes by his fecretaries, but antiently 
the moſt of them were delivered by the king in perſon 
to the ſeveral perſons, that had the cuſtody thereof, ang il 
a memorandum made thereof upon the back of the cloſe 

roll. Clauſ. 43 E. 3. m. 18. dorſ. | 

The antient manner of delivery of the ſeal for ſtatutes +, 
merchant, and probably for other ſeals of like nature Wt: 
was by the king in perſon as before, or by a cloſe writ WM" 
and memorandum under the great ſeal. T. 19 E. 1. itis WM... 
commanded, that for the future it ſhould be delivered WM: 
under the ſeal of the chancellor of the exchequer. 

The manner antiently of delivering the judicial ſeal 
of the king's bench and common pleas was by the king 
or chancellor to the chief juſtices reſpeQively, and in 
like manner the judicial ſeal of the exchequer to the 
chancellor of the exchequer ; theſe were ordinarily in two 
pieces, Clauſ. 43 E. 3. m. 18. dorſ. The profits of the 
ſeals belonged to the king, except the ſeventh penny, 
which is the fee of either chief juſtice (a) and when the 


king farmed out the profits of the ſeal of either court, 
| ſome 


(a) The antient fee to the chief manere come ad eſt uſe en temp 
juſtice was one penny for eveiy paſſe. 
writ, as appears from two of the The latter is a grant of the king 
records here quoted by our anthur, (upon bis having reſumed the ſeal 
viz. 20 E. 3. Rot. 87. 22 E. 3. on account of {ſome miſdemeano 
Rot. 4 35. the firſt of theſe is a grant committed by Walter of Yarmouth 
to Walter of Yarmouth of the pro- to John de Padebury and Henry « 
fits of the ſeals for ten years, in Sulihull, reddendo inde regide cls 
conſideration that the ſaid Walter ro per annum ducentas & quits 
ſhould pay to the clerk of the ha- viginti maicas per manus cleri 
na per for the king's uſe 250 marcs hanaperii, writs ad ſectam re"! 


every year, and ſhould likewiſe &cc. to pay no fees, & quod jufty 1 ac 
diſcharge « debt of the king's of tiarii noſtri io'placeisillis percip1an per 
2000l. by the yearly payment of unumdenarium de brevi pro ug 2 

0 


200], the ſaid Walter to be allow- ſuis, prout ibidem hactenus eſt 
ed every year cent folds for his ex- tatum : it ſhould ſeem therefore 
pences in ſealing writs; all writs as if the perſon employed by " 
ad ſectam regis, & c. to pay no fees, author to conſult the rec? 


Et que les juſtices preignent va miſtook the word vn in * 
8 
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bmetimes one piece remained with the chief juſtice or his 
- Wl TLputy, the other piece remained with the farmet or his 
e ceputy : theſe profits of the ſeals of the courts of tlie 


. WH Lin's bench and common pleas were let for tool. per au- 
um (b) by the king. M. 18 E. 3. Rot. 35. Rex. P. 20 E. 
5 Rot. 87. T. 22 E. 3. Rot. 115. M. 23 E. 3. Rot. 


l. coram rege (c). 


Many times the juſtices iſſued proceſs under theit own 


; 
e 
$ 
J a 
n Wl (cals unto the ſheri 
. Vol. I. 
e 


rot for a numeral vit, and that 
this was the occaſion of his making 
be ſeventh penny to be the fee of 
the chief juſtice, | 

(b) Theſe p ofits were not let for 


fer annum, as appears not only 
from the above mentioned caſes, 
(be bi heſt of which is 200 l. and 
1% marks per annum, which is 
u more than 366 |. 13 8. 4 d.) but 
d from the 18 E. 3. Rot. 35. 
viere the king fi-nifies by writ 20 
Ob. to his juſtices, that he had 
ned to Matthew Canaceon and 
gu totum proficuum ad ſe de 
lis omnium b evium judiciali- 
nde banco ſuv & banco commu- 
ereuntium pertinens, uſque ad 
emioum decem annorum, in va- 
nem treſcenta rum librarum per 
um, de quibus ipfi ſolvent ad 
x regis cuſtodi banaperii can- 
lriz quolibet dictorum decem 
rum centum libras de exitibus 
um przdiftorum, & reſerva- 
penes ſe tot urn proficuum re- 


ute difto termino in recompenſa- 
n decem [duo] millidm li- 
ſterlingorum, de quibus 


u rex certis perſonis in duca- 
Aquitanie tenebatur, aſſumpſit 
5 acquietare & exonerare; 
pia bemper quod bre via ad ſectam 


ulimooĩ um illorum, qui pro 
 proſequantur, ac brevis pro 
Wnidus de curiis regis, & pau- 
dus hominibus facta & facieh- 
que aliquo inde ſolvendo de- 
Natur, prout hactenus in can- 
u her1 conſu vit. Et ſcien- 
quod eodem 20 die Octob. 
'tus de Sadyngton Caacellar? 
"1 regis libera vit Willielmo 
(capitali juititiario] apud 
n quodd:m fixillum domigi 
peo brevibus prediftis in 
mini regis figillagdis, cu- 


tore three or four hundred pounds 


un de brevibus ſupradiftis du - 


wictus Mattheus in debitis, in 


yo commodo regis per viſum 


; this was complained of inter peti- 


| tibnes 
ISR . 


jus unam partem idem Wfllielmus 
Scot libera vit cuidam Rogero de 
Merlawe, deputato dicti. Maithei 
Cana cequ jurato, aliam vero par- 
tem ej uſdem ſigilli penes ſe ipſum 
ret inendo; Et dictum eſt eidem 
Rogero, quod officio prædicto bene 
fideliter intendat ſecundum for- 
mam & conditionem in brevi præ- 
did o contentas periculo quod in- 
c umbit, & c. 9 
Altho the conſideration is here 
ſaid to be the diſcharging a debt of 


ten thouſand pounds, (which pro- 


bably led - our author to think the 
profits were let at 1000 |. per an- 
num, ſo that in ten years time that 
debt might be diſcharged) yet the 
annual produce of the ſeals being 
no more than 300 l. one hundred 
whereof was to be paid yearly for 
the-King's uſe, it ſeems to me pret-+ 
ty plain, that the King's debt, 
which he undertook to pay, could 
be only two and not ten thou- 
ſand pounds ; what ſtrengthens this 
obſervations, that the .indeatures 
of agreement being in French, it 
was very eaſy to miſtake deux for 
dix. | - 
(e) This was a grant of the ſeals 
of the king's bench and common 
pleas to Anthony Bac: © for ſeven 
years in recotmpenſationem ſcptio- 
genta rum marcarum, (due to him 
on an annuity formerly granted) 


at the rate of 200 | per annum for 


the two firſt yeai s ot thy ſaid term, 
and 200 marks per annum for the 
five remaining years, the ſaid An- 
thony to pay to the clerk of the ha- 
naper for the king's uſe one [two] 
hundred marks per annum tor the 
two firſt years, and one hundred 
marks per annum for the five re- 
maining years; and the k ng there - 
upon ſends his writ de admittendg 
prædict um Antonium vel e jut to 


tornꝰ ad officium præ dict um mod, 


debito faciendum, and he was 
admitted accordiogly. 
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© comitis mariſcalli rectoris noſtri & regni noſtri ſigillatas, qu 


comite mariſcallo. This ſeal he continued till the th 
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tiones parliamenti 12 E. 3. n. 6. by the chancellor of the 
exchequer and clerk of the hanaper, as a derogation to the 
king's profit, and contrary to the duty of the ſheriff, 


| Who, by his oath, is bound to receive no writs, but under 


the king's ſeal: the anſwer is, Soit briefe-mand” a juflic Ml | 
de common banc contenant effect de petition, & quil; il © 
pur lour adviſement facent tiel remedy en Jour place, come Ml 
ils verront, qe ſoit a faire a profit du roy. 
And it ſeems moſt uſual, that ſince that time judicial ill © 
proceſs not only in thoſe greater courts, but in molt other ll © 
courts iſſued under the king's ſeals thereunto deputed, yet Will © 
juſtices. of aſſiſe and goal- delivery ſometimes make their {ll * 
precepts under their own ſeals : aide Fudicial Regiſter 14, 
35, 41, 43, 73, 64. vide pur ceo Rot. Parl. 25 E. 3. 4. 25. 
a petition that judicial proceſs out of the king's bench 
and common pleas might iflue under the ſeal of the chi 
juſtices as is uſed in eyere, aſſiſes, & oyer & terminer, bu 
denied. 5 


But to return to the buſineſs of the great and pri 7, 
ITT | | t 

The great ſeal which Matthew Paris (d) ſub am the 
1250. well calls (clavis regni) hath been with great cat g 
and ſolemnity kept and uſed, and therefore antienth de! 
when there was any change made of the great ſeal, then b 
was not only a memerandum made thereof in dorſo clue. 
forum cancellariæ, and a public notification thereof in ti 
court of chancery, but public proclamation was mad” n 
thereof. Clauſ. 1 E. 3. part. 2. m. 11. dor ſo. t, 


Jet in caſes of ſpeed and neceſſity, and ſometimes fe | 
diſtinQion's fake the king uſed a private ſeal for ſuch of" **" 
caſions, which were to be paſſed under the great ſeal, emu 
King Jon died, his fon king Henry III. being but abo! 
ten years old, from the beginning of his reign un 
H. 3. all grants paſſed under the ſeal of the ear 
hal, that was his protector or guardian, but in the king 
name, viz, In cujus rei teſtimonium has literas noſtras ly 


nond umſigillum habuimus, vobis mittimus, tefte Willie 


(d) p. 783. 
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| year of his reign, Clauſe. 3 H. 3. m. 14. hic incepit ſigillum 
„ regis currere - and in the ſame third year, viz. Pat. 3 H. 3. 
. 6. there was a proviſion made in parliament for the 
' WH diſcrimination of thoſe charters, that paſſed during his 
» WT ninority and after his full age, in theſe words: Henri- 
« cus Dei gratia, c. Sciatis quod proviſum eſt per com- 
« mune conſilium regni noſtri, quod nullæ cartæ, nullæ 
« liter® patentes de confirmatione, alienatione, vendi- 


i © tione vel donatione, ſeu de aliqua re, que cedere poſſit 
Wl © in perpetuitatem, ſigillentur magno ſigillo noſtro uſ- 
«Ml © que ad ætatem noſtram completam, Teſte, &c,” and 
er the ſetting down of divers witneſſes are theſe 
rords, Proviſum eſt etiam per commune confilium 
: « regni noſtri & coram omnibus prædictis, quod ſi ali- 


« quz cartæ vel aliquz literæ patentes factæ ſecundum 
« aliquam -ir —Mpcburs formarum ſigillatz inveniantur 
« przdito ſigillo, irritæ habeantur & inanes, teſtibus 
« prædictis.“ | Whats | 

It appears Clavſ, 20 E. 2. m. 3. dorſ. in the beginning 
of that miſerable tragedy, that the 26th of Oc ober 20 E. 2, 
the king flying from his wife and ſon, who was afterwards 


he king's eldeſt ſon to be cuſtos regni, ſuppoſing the king 
o be out of the kingdom; at the time the chancellor, 
gether with the great ſeal were with the king, and the 
tew cuſtos regni ea, quæ juris fuerant, ſub ſigillo ſuo priva- 
loin cuſtodia domini Roberti de Wy vill cle rici ſui exiſt- 
at, eo quod aliud ſigillum pro dicto regimine ad tune non 
ubuit, exercere incepit, poſtmodum vero 20 die Novemb. 
rox ime ſequent”, captis inimicis prædictis & dito rege in 
num revertente, upon a meſſage ſent to the king for the 
tal the king thereupon ſent the great ſeal to his wife and 
Rn, ut non ſolum ea, quæ pro jure & pace eſſent facienda, 
etiam que gratiæ forent, fieri facerent; the ſeal was 
rought to them 26 Novemb. and the morrow being the 
aſt of St. Andrew it was opened by the queen and her ſon, 

delivered to the biſhop of Norwich : and it is. to be ob- 
Ned, that àa parliament was ſummoned between the 26th 
| Oflober and the 26th of November in the name of the 
ve, but to be held before the queen and the cuſtos 
n in quindena ſancti Andreæ, which ſummons muſt 


king, a great number of lords and others choſe Edward 


2 needs 
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of record, for it was a haſty confuſed buſineſs, neither had 


- been irregular, and not have amended 'the matter; all 


great ſeal expires, as well as all commiſſions to ſheriff 
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needs be under his own private ſeal; but the 3d of De. 
cember the great ſeal being then in their power it was pro- 
rogued unto the morrow of Epiphany : the firſt ſummon; 
is recited in the writ of prorogation, but it is not entered 


they the rolls of the CT in their hands to make an j 
entry of it; and if they had had them, yet it would have 


that I ſhall farther add concerning theſe two inſtances is, 
that neither the ſeal of William earl Marſhal uſed by 
Henry III. nor the private ſeal of prince Edward were 
great ſeals within this ſtatute, whereof the counterfeiting 
might be high treaſon, ak. 

When the king dies, tho the office of keeper of the 


and juſtices, yet the great ſeal of the laſt king continues 
the great ſeal of England, till another be made and de- 
livercd. 

King Edward III. began his reign the 25th of Januar), 
he made the biſhop of Ely his chancellor the 28th of Je. 
nuary, it was not poſſible a new ſeal could be made inthat 
time, and beſides the ſeal was not altered till the zd of 
Odlober eodem anno, as appears by the proclamation there- 
of, Clauſ. 1. E. 3. part 2. m. 11. dorſ. ſo that all that 
while the old ſeal with the old inſcription ſtood ; the me- 
thod of which alteration was thus: The king by his pro- 
clamation bearing te/te 3 Ocfob. anno 1. directed to all the 
chief ſheriffs of England, ſignifying, that he had made 
a new great ſeal, and that it was to take place from the 
fourth day of that month of Oclober, ſends them the im- 
preſſion of the new ſeal in wax, commands them to pub- 
liſh it, and that after the fourth day of OMober they 
ſhould give faith to it, and receive no writs but under 
the new ſeal after that day. | 

The fourth of Ofober being Sunday the biſhop of El 
chancellor produceth the new ſeal, declares the king's 
pleaſure, that it ſhould be from thenceforth uſed ; the 
Menday after the old ſeal is broken precipiente rege, and 
the pieces delivered to the Spigurnel (e). ; 

4 Again, 


(e) This 8 igurnel was an ior. whoſe place was to ſeal 


the king's writs. Cambd. Remains, p. 126. 
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Again, king Henry V. died 30 Auguſti anno ſui decimo, 
a parliament Was ſummoned by writ bearing 1; 29 Sep- 
temb. anno primo H. 6. to be held die June ante 2 Mar- 
tini, a commiſſion iſſued to the duke of Glouceſter bearing 
teſle 6 Navemb. 1 H. 6. ad incheandum parliamentum, Ec. 
and the biſhop of Dur lam chancellor to Henry V. deli- 
vered up the ſeal to the king 28 Septemb. The new ſeal 
with the new inſcription was in that parliament ordered 
to be made, the biſhop of Dur am was made chancellor 
by commiſſion - under the great ſeal dated 16 Novemb. 
the new ſeal was.not made till ſome time after, therefore 
the old ſeal of Henry V. was uſed in the ſummons of the 
parliament and all the tranſactions till the new ſeal was 
delivered : indeed when Edward IV. afſumed the crown, 
the ſeal of Henry VI. was not uſed, for it could not be 
had, and if it could, yet Henry VI. being declared an 
uſurger,. there was no teaſon for Edward IV. to give an 


countenance to that uſurpation by uſing of his ſeal, who 


was declared an uſurper and attainted of treaſon, 

So that (except the laſt caſe of wes till a new 
great ſeal be made, the old ſeal, being delivered to the 
keeper and uſed and employed as the great ſeal, is the 


great ſeal of England within this ſtatute, - notwithſtand- 


ing the variance in the inſcription, portraiture, and other 
ubſtantials from the ſtate of the preſent governor, _ 

But then, what ſhall we ſay of the old ſeal,” when the 
new ſeal is made and delivered of record to the keeper, 
1nd the old ſeal-broken ? To this I ſay, 1. It was once the 
great ſeal of England, and therefare the counterfeiting of 
that ſeal ang applying it to an inſtrument. of that date, 
wherein. the old ſeal ſtood, or to an inſtrument without 
lite is high treaſon ; nay, if in the time of Edward IV. 
1 man ſhould counterfeit the great ſeal of Henry VI. and 
ply it to à patent or other inſtrument of his time, it 
ad deen high treaſon, tho Henry VI. were an uſurper, 
and his feof iri the time of Edward IV. of no value, 


JE 4 (I). | 2 
| > 6 But 
) This is Bagot's caſe, 9  *©* time of E. 4. for treaſon 
. 4. 1. b. here it is ſaid by done againſt H. 6. in com- 
he counſel, That a man paſſing his death, &c.“ 
' thall be arraigned in the 
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But what. if in the cafe before inſtanced in, after the 
4th of October 1 E. 3. a man had forged a grant by king 
Edward EI. (g), bearing eſte 2 E. 3. when the old ſeal Ml *© 
was out of date, or in the time of Edward IV, had forged Ml © 
a grant by Edward IV. and counterfejted the ſeal of Ml © 
Henry VI. thereunto; this ſeems not_to be. couner. i * 

eiting of the great ſeal of England, if the difference ap. Ml © 
pear very legible and conſpicuous, for at the time, 
whereunto. it relates, there was no. ſuch, Nez ſeal in be- 
ing; but if the difference between the ſeals be ſuch as be M © 
not evident to the view of every man's eye, it may be 
more doubtful ; ſed vide de loc infra.  _ H 
This ſtatute ſpeaks only of the great ſeal, and privy Wl 
ſeal, and therefore no other ſcals were within this ſtatute. 
But by the ſtatute of 1 Mar. /efſ. 2, cap, 6, If any 
«© do falſely forge or counterfeit the queen's ſign. ma- 
„nua, privy ſignet or privy ſeal, every ſuch offenſe 
5 ſhall be high treaſon, and the offenders herein, their 
«© counſellors, procurers, aiders and abettors being con 
% vict according to, the courſe of law ſhall be adjudge- 
cc traitors a ainfl the queen, her heirs. and ſucceſſors. 


But, now what. ſhall be ſaid concerning theſe other ſeal © 1 
above-mentioned, as the ſeals for the writs of the court that 
of king's bench, common pleas, and oxchequer, the fe,. 
for ſtatute · merchʒznt, & c. 2 fo a 
By the old law, it ſeems that counterfeiting any oft Coq 
king's ſeals, wherewtth writs, were ſealed, was petit tea b 
ſon, tho it came under the name of crimen falſi. Granvif © © 
that wrote in Henry II. 's time, Lib. XIV. cap. J. D. U 
% ſtinguendum Mt, utrum fuit carta regia an priwu vue 
ec quis. f carta regia, tunc is, qui ſuper hoc convincaii i bn 
% (fcilicet de falſificatione) condemnandus eſt tanqua certa 
4 de crimine læſæ majeffatis: fi vero fuerit carta P and | 
% vata, tunc cum convico mitius agendum eſt, {ic ther 
in c#teris minoribus criminibus al, in quorum ji {lon 
« dicts conſiſtit eorym condemnatio in membrorum H 
6 lummodo amiſſione pro- regia tamen voluntate M. 
Bratton, that wrote in the time of Henry III. Lib. I u 
cap. 3. de crimine leſe majeſtatis, $. 2. Eſt & al 
| 1 | | 2 a * gen | 
i 0 
(g) This muſt be underſtood under the old ſeal. — 
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« genus criminis læſæ majeſtatis, quod inter graviore nu- 
« meratur, quia ultimum inducit ſupplicium' & mortis 


« occaſionemt, . ſcilicet crimen falſi in quadam ſui ſpecie, 


« & quod tangit coronam ipſius regis,” ut ſi aliquis ac- 
« cuſatus fuerit vel convictus, quod ſigillum domini re- 
« gis falſaverit conſignando inde cartas vel bre via, vel 
aq : cartas confecerit, & brevia & ſigna appoſuerit adul- 
« Yerina, quo cafu fi quis inde inveniatur culpabilis vel 
« ſeiſitus, ſi warrantum non habuerit, pro voluntate re- 
« gis judieium fuſtinebit, &, fi warrantum habuerit & 
& warrantizaverit, liBerabitur & tenebitur warrantus :“ 
Heta, that wrote in the time of E. 1. Lib. I. cap. 22. de 
crimine' falſe, tells us, Crimen falſi dicitur,” cum quis 
« xccuſatus fuerit, quod ſigillum regis, vel appellatus, 


« quod; ſigillum domini ſui, de cujus familia fuerit, fal- 


« faverit & bre via inde conſignaverit, vel cartam ali- 
quam vel literam ad exhæredati onem domini vel alte- 
ius damnum fie ſigillaverit, in quibus caſibus ſi quis 
« inde convictus fuerit, detractari meruit & ſuſpend]. 
& g. 3. Item crimen falſi/dicitur, cum quis illicitus, cui 


non fuerit ad hoc data authoritas, de ſigillo regis rapto 


« rel invento bre via cartaſve confignaverit :”* | Byitten, 
that wrote in the time alſo of E. 1. cap. 4. ** Soit inquiſe 
* & touts ceux, qui aſcun fauſin averont fait a noſtre 
© feale, come de ceux qui per engin ont noſtre ſeale 
© ount emble ou robbe, ou autrement troue eient enſele 
© brefs ſauns autre auctorite, and cap. 8. Graund treſon 
«eſt a fauſer noſtre ſeal, &c.“ 1 
Upon theſe old books there is no difference made 
touching the King's ſeals, but generally the crime of trea- 
ſoo was ſuppoſed in counterfeiting any of them, but moſt 
certainly the ſtatute of 25 E. 3. extends only to the great 
and privy ſeal; as to the point of treaſon; but then whe- 
ther that, which was. treaſon before, remain not till a 
felony: at the common law (for all treaſons include felony. 
3H, J. 10. Co, P. C. p. 15.) is conſiderable... N 
M. 2 H. 4. B. R. Rot. a. as I take it, Viſumeſt curiæ, quod 
mtrafattio ſegilli regir pro recognitionibus eſt niſi felonia ( b) : 
TRENT | ut 


h There is no ſuch emty term, but the words cited by 


io de ſound eithet on the ſe- our author are in the abſttadt 


cond' or ſerenth roll of the of the rolls of the king's bench 
lea or cxown-rall of that of Mich. 2 H. 4. Rot. 7. but 
| N 4 Upon 


* * 
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but tho they held it not treaſon, they do not poſi- 


tively affirm it felony. ſince the ſtatute of 25 E. z. but only 


non t niſi felonia, diz. that at moſt it can be on 


F. 6 E. 2. B. R. Rot. 2. Eſſex. Johannes de 


felony. 
ſco per 


cur eft culpabilis pro falſitate, eo quod cepit cultellum ſum 
6 calefaciebat eum apud ignem & aperuit breve regis & in- 
paſuit aliud ficlum, dicit quod eft clericus S traditur ordi- 
nario Weſtm' (i) Simile P. 18. E. 2. B. R. Rot. 25 Rex 00. 


upon What authority is uncertain, 


being ia 4 different and more mo- | 


dern hand than that of Mr. Agard, 
who in the reign of James I. ab 
breviated the king's bench rolls. 

ti) The record of this caſe is 
thus, “ John de Boſco was ar- 
* raigned pro falſitate figilli & 
&© brevis domini regis, eo quod 
vit cum brevi Ide eancellaria] 
nd ignem & calefaciebat cultel- 
« Jum, & cum illo cultello ceram 
*< dicti brevis findebat, / && amoto 
4% illo brevi impoſuit aliud breve 
„ Tthis was a Superſedeas to the 
«© theriff of Eſſex] & illud in ea- 


dem eera incluftt & tradidit ſer- 
+< vienti ſuo illud bre ve vicecom's _ 


** ti Eſſexdeferendum, qui quidem 
* ſervieos in preſentia prædici 
Johannis de. Boſco libera vit ei- 


„dem vicecomiti 8 falſurn breve 


„ prædictum: Dicit quod clericus 
eſt:“ nponwhich he was claim- 
ed by; the abbot of Weſtminſter bis 
ordinary; ** Sed ut ſciatur pro 
„% qual! eidem 0:dinario liberari 
„ debeat,”” a jury ex' officio paſs 
upon him, who find bim guilty 
de prædida falſnate, findendo 
cum cultello ſuo prædido ceram 
prædictam & imponendo ſalſum 
bre ve prædictum, ſicut ei ſupe- 
rius imponitur ; Ideo i ide ad 
judicium, &. & inte im com- 
mittitur mareſch* &c“ There 


is no judgment entered upon he 


roll; ſo that from this record, 
which is not in uſual form, 'it is 
gon whether he | ad his clergy 

Ir not, tho from a jury paſſing upon 
him tx officio it is moſt prebable he 
had; but yet it ſhenld ſeem from 
the caſe of Geoffrey de Huntynton 
& Richard de Clynton, which was 
bat fix years afterwards, as if this 
offenſe was not ſo much as felony ; 
they were charged “ pro contra- 
0 Lallone ſigilli reg is & cartz ſub 
** ſigillo regi« fic contrafacto,“ 


which was found in their cuſtody ; 
- afterwards they plead the king's 


þ . "T1 


„ patenti, quod citius dici poteſt 


11 E. 2. B. R. Rot. 156, Heref. 


Burden, but is by no means fimilar 


ta ſeducione [ſeditione] fit de» 


pardon ** pro- omnibus feloniis & 
** tranſgrefſionibus, & quia inſpec- 
ta carta pizdifta, quæ dicitur 
eſſe contrafacta, compertum eſt 
quod catta non eſt de forms in 
. cancellaria regis uſitata, inſpec- 

ta etiam cers ejuſdem carte 


«6 


faſpectæ ' compertum ' eſt, quod 
cera ills impreſſs eſt ſigillo regis 


«c 


3 cancellar', ſad prius appoſita 


fuit cnidam alteri literz regie 


% tranſgreflio, quam contrafaRio, 
„Et dominus tex perdona vit eis 
«© ſeQtam pacis ſuæ, quæ ad ipſum 
pertinent, de omnimodis feloniis 
& tranſgrefionibus, & c.—jam 


«© per tres annos in priſona regis 
o eterint occaſione prædicta & 


non alia cauſa, dict um eff — 
** quod, deliberet eos, &c, & iph 
eaot inde quieti, & c. Et carts 
illa cancellatur in cur.” Mich, 


from hence it appears that the 
judgment afterwards in Leake'; 
caſe 4 Jac. 1. was agreeable tothe 
antient veſolut ions. 

(k) This is the caſe of Philip 


to that of John de Boſco, ſor thi: 
was a direct actual counterfeiting 
of the great ſeal: vide infra in no- 
tis. See alſo another caſe to this 
urpoſe for counterfeiting the privy 
eal, Rot, parl. 6 E. 2. part 2 m. 
18. Johg de Redynges was ar- 
„ raigned and tried coram ſeneſ- 
„ea llo 8c mareſcallo hoſpitii do- 
„% mini regie pro Ccontrafactione 
privati ſigilli domini regis, & 
«© pro quibuſdam litteris de pe- 
« dio ſigillo contrafact is [con- 
* trafsdtej conſignatis cum eo i» 
© vertis,” and being found gulli) 
had judgment, Quod pra predic- 


« tractus, & pro manuopere cum 
4% ſigillo przdifo poſtea ſuſpen- 
4 ſus,” Vide Ryley s Placita Far- 
lamentaria, p. 544—545. 


* 
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It appears not, whether it were a writ under the great 
ſeal or a judicial writ of ſome court, but whether it were 
the one or the. other, it ſeems to be capital, for he had 
the benefit of clergy, which in thoſe times was allowa- 
ble in ſome caſes of treaſon ;. ſo that it ſeems a counter- 
feiting of any of the king's ſeals was felony at common 
law, but whether it ſo continues, notwithſtanding the 
ſtatute of 25 E. 3. bath degraded it from treaſon, unleſs 
it be the great or privy ſeal, ſhall be farther examined. 

II. Having thus conſidered. the - ſeals, it remains to 
conſider what ſhall be ſaid a. counterfeiting of the great 
ir POV „ e ROSE NO 

A N or compaſſing to counterfeit the great or 
privy ſeal is not a counterfeiting nor treaſon within this 
ad, for it muſt be an actual counterfeiting. Co. P. C. p. 15. 

A taking the great ſeal off from a true patent and clap- 
ping it on a forged patent in former times hath been held 
high treaſon, in 40 Af 23 it is plainly held. to be high 
treaſon, (tho my lord Coke (I) faith otherwiſe) for the 
woman, that did. it, could not be let to mainpriſe, which 
if it had been only a great miſpriſion, ſhe had been bail- 
able upon that indictment (m. hs Ogle DN 

2 H. 1 25. which is entered H. 2. H. 4. B. R. Rot. 15. 
Midd. Clement Petiſon's caſe, the taking off the true ſeal 
from one patent and fixing it to a forged patent is ad- 
judged high treaſon; yet the judgment is only quod diſtra- 
latur & ſuſpendatur, which is the judgment in petit treaſon. 

This caſe and the reporting — it is diſliked by my lord 


wree with this reſolution. 


g 528 But 


(1) co. P. C. p. 18. 
(m) This argument of our 


magnum ſigiſlum,domini re- 
mthor is very far from being 


Ole P. C. p. 15. (n); but Stamf. Pl. C. p. 3. ſeems to 


« dicted, quod contrafecit: 


_ 44-gis falſo'& malitioſe & pro- 
wncluſive, ſor by the ſtatute -** ditorie, & cum dicto figillo + - 


«Weſtm. 1. cap. 13. where 
lte offene is open and mani- 
kt (which ſor What appears 
"ns the caſe here) the — 
fr is not bailable, altho it 
"re only a miſpriſion. 2 Co. 
ul. 188, 189. pd 61 
(n) And well it might be, 
lt that caſe- appears by the 
"ord to have been thus: 
Cement Peytenin was in+ 


tionem ſigi 


«Re contra facto qua ſdam li- 
44 reras, quæ preſent' predict? 

4. ſunt conſui', ſigill' - b 
„ pleads not guilty, the jury 


find, quod e ene 

li ptædicti idem 
© Clemens in nullo eff cul- 
** pabilis, ſed dicunt, .quod 
idem Clemens falſo & de- 


«« ceptorie & in deceptionem 
5 populi de aſſenſu aliorum de 


„ Covina 
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But the latter authorities are againſt it, and that it is 
only a great miſpriſion and offenſe, but not high treaſon, 
no nor yet felony, as it feems by the book hereafter cited. 

7 H. 8. B. Treaſon 3. A chaplain taking 4 good ſeal 
off from an old patent, and fixing it to a forge diſpen- 
ſation of non · xeſidence no treaſon, but only a great 
miſpriſion puniſhable by fine and impriſonment. 

V. 4 Fac. cited by lord Cote, F. C. p. 16. Leate's cafe, 
who joined two parchments with glew ſo cloſe, that it 
could not be diſcerned, and put a label through both, and 
on the one a true patent granted, which paſſed the ſeal, 


and then afterwards upon the..other parchment wrote a 


ſorged patent; then he cut off the true patent and publiſh- 

ed the other as a true patent: this was ruled by the advice | 
of all the judges, 1. That this was no counterfeiting of 
the, great ſeal, nor treaſon within this ac. 2. But if it 
had been a counterfeiting of the ſeat, he might have been 


N indicted of treaſon for counterfeiting the great 
eal, but it was ruled to be a great miſpriſion or offenſe, M , 
but not high treaſon ;. and. with this opinion agrees my l, 
lord Coke, and it is the fafer and later opinion and fit to be þ 
n r 0 
If the patentee'of the king, of lands under the great 

ſeal, raze the name of one of the manors and make it an- 40 
coins ſug ſcribi fecit, & finxit' “ deceptionem domint regis & mi 
literat prediQtas, & ſuper literas ** populi ſui fate & ſigillate, un 

*© illas pendi ſecit ſigillum magnum #5. cum/uſt &-exergitio es tundem, ſta 
% domini regis, quod antea pende- © alta proditio ſunt, confideratum 1, 
dat ſuper aliam magnam paten= eſt, quod predictus Clemens "6 
tem 'domini regis, & ſigil- „ Peytenin diſtrahatur & ſuſpen- e 
lum domini regis predictum “ datur.“ This muſt be owned tc not 
** ſubtiliter & private conſui ſccit be a very extraordinary caſe, for: anc 
*© ſuper literas falſas prædictas, & lord Coke j uſtly obſerves, whateve cha 
** illas falſas literas una cum ſigillo offenſe this were, yet this judgment 
** domini regis ptædicto in diverſus ought not to ha ve been given up I 
regni Angliæ tanquam veras li- this verdift, for the jury bad er war 
** teras patentes, prout exdem preſely acquitted kim of the offes| ſeal 
** lite: 2 faciunt mentionem, uſus charged in the indictment; not ea 
<* eſt & exercebat in deceptionem mention, that it is directly conin gre; 
** dotnini regis. & populi ſui z prop- 1 to the caſe/ above mentioned an a 
ter quod pro eo, quod cutia non Geoffrey de Huntyntop z)| there ſeal 
* aviſatur, quale judicium pre- like u iſe another irregularity in d cal, 
„ dictus Clemens in hac parte caſe, that tho the offenſe was con | 
ph ſubire debeat, remittitur priſo- mitted after the 2; E. 3. and 1s 11 eithe 


«c 
cc 
«6c 


ne mareſch' : Afterwards in the 
Eaſter term next following, viſo 
indictamento nec non verdicto 

rediftis videtur curiz hic, 
quod falſz literz prædictæ fic in 


to be done proditorieg yet it in 8* 
la id to be contre formam ſtatuii. 

ſince that ſtatute all tres ſons ons 
to be. 


other name, this is not counterſeiting of the feal nor 
treaſon within this ſtatute, bur à great offenſe or mifpri- 
ſon, for which the abbot of Brut was ſenteneed before 
the king and his council, and the abbot delivered up the 
charter to be cancelled, Clas, 42 E. 3. mr. S. dur ſ. Co. 

C. $2502 2901 * hh e 377141 t 
1 * chancellor or keeper affix the great ſeaf to a 
charter without warrant, tho this be a miſdemsanor in 
him, it is not treaſon wit hin this ſtatute, the Briton and 


Flata ubi Juprs make it treaſon at common law; and al. 
Ou 


tho it ſhould be ſuppoſed treafon at common law; but 
got compriſed within the ſtatute, yet ĩt is not now feleny ; 
therefore the rule taken 3 H. 7, 10. that thoſe treaſons at 
common law, which are not within the declaration of 
25 E. 3, yet remain felony, is not true, as might be made 
appear by many inſtances. i 
And upon the ſame account it ſeems, that altho, l 
Heta and Britton, if a man find calially the great ſeal, 
and ſeal a forged charter, this was treaſon at common 
law; yet it is neither felony nor treaſon at this day, for 
here is no counterfeiting the great ſea}, it is therefore 
only a great miſdemeanor Cy. P. C. p. 16. 9996 
And altho it ſeems, by the old. books above cited, that 


counterfeiting of the judicial feat of the king uſed for 


writs was then treaſon, yet very lately in the king's bench 
it was ruled to be no felony at this day, but only à great 
miſdemeanor puniſhable by fine and impriſonment, or b 
ſtanding in the pillory, op both, b book of 3 H. 
J. is not in all points agreeable to law, for many things 
were treaſon before 25 E. 3. which are thereby declared 
not to be treaſon, and yet remain not felony at this day; 
* the like for counterfeiting the ſeal of a ſtatute mer- 
nt. a 2 e 
If a man grave the ſculpture of the great ſeal without 
warrant from the king, but never uſe it or apply it to 
ſeal any thing, this ſeems to be no counterfeiting of the 
great ſea], tho it be with deſign and preparatory to ſuch 
an attempt; for tho in truth the inſtrument itſelf be rhe 
ſeal, as appears by the uſual expreſſion ſigillo mes ſigillab, 
and by the frequent proclamations, de ſigillo amiſs, when 
either the king or a ſubject loſt his ſeal caſually, yet it 
| ſeerns 
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HISTORIA PLACITORUM -CORONEZ. . 
ſeems, not a ſeal, within this ſtatute till an impreſſion made 
in wax in teſtimony of ſome. writing, no more than the 
forging of a ſtamp for money is a . counterfeiting of 
money, unleſs. it be uſed, tho in both caſes it is a great 
miſdemeanor and a great evidence to prove the offenſs 
committed, if any other circumſtances concur to prove it 
gegen A 
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t | paſiing of the other 
commiſſion ſo by him drawn, and collected divers ſums 


"RR 
Je 
— 
8 8 
2 0 
3 
3 · L 
— 
8 5 
"4 
Q.v 
= wo. 
: 3 8. 
To 
oo — 
EA 
= 
nM 
8˙8 
© 2 
* 
Er 
© : 
8 88 
S. 
8 7 
= 
2 
a 
S 
— 4 


7 * © 4 
— a Da. een, CY Ws 
r — — 


„ OT 4 


fei:ing within the ſlaps ; yet if it were ſo like, that it 
deceived the officers o 


The like mutatis mutandis may be applied to the great 
or privy ſeal. „„ n 

(e) This caſe is reported in 2 Rol. Rep. 50. by the name of 
Robinſon's caſ e £ 


HISTORIA PLACITORUM CORONE. 


If a man counterfeit the ſtamp of the great ſeal, and 
deliver to B. to uſe, B. being ignorant that it is a coun- 
terſeit ſtamp, but thinking it true, ſeals a writ or com- 
miſſion, this ſeems not to be treaſon in B. becauſe he did 
it not proditorie, but it ſeems to be treaſon. in the deliver- 
er, if he deliveredit to that purpoſe, for he did it proditorie, 
but the other not. RY 9 6. 

III. I come in the laſt place to conſider the judgment in 
the caſe of counterfeiting of the ſeal, whether it be only to 
be drawn and hanged, as inthe caſe of counterteiting mo- 
ney, or to be drawn, hanged, beheaded, Oc. as in the 

| cale of compaſſing the king's death, levying of war, or 
| adhering to.the king's enemies. _ 3 
It ſeems that at the common law this offenſe was felony 
or treaſon at the king's election; if the inditment ran on- 
ly felenice it was only felony, if proditorie it was treaſon 
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But altho it were proditorie and ſo applied to treaſon, =” 
it was not a treaſon of ſo deep a die, as that of compaſ- | 
ing the king's death, adhering to the king's enemies, or = 
vying war, which ſtrikes at the head, and therefore in | 
compariſon thereof it was a kind of petit treaſon, 

Clauſ. 6 Johan. M. 12. dorſ. ** Scias quod dedimus 
* Adz de Eſſex clerico noſtro pro ſervitio ſuo omnia ter- 
tas, tenementa & jura, quæ fuerunt Willielmi de Strub- 
by, cujus terræ and tenementa ſunt eſchaeta noſtra per 
feloniam, quam fecit de falſificatione _ noſtri.” Et 
tota the king had the eſcheat, yet the offenſe was ſtyled 


klony. ; 
hat At the parliament 18 E. 1. Co. P. C. p. 16. Clergy was 


„loved to a man convict pro falſificatione ſigilli regis, de- 
iderabatur ordinario [q], but in tali caſu non admittenda 


eſt 
of | | 
nn (p) Co. P. C. p. 15. pleads quod clericus eft, the 
q) This is corfirmed by jury find him guilty de felonia | 
reat up Burdon's caſe, (P. 18 & ſeditione prediQusei impo- | | 
. B. R. Rot. 25. Rex. fitis, and he was thereupon f 
HFP) who together with delivered to his ordinary, tan- 
Richard de Bourne was in- uam clericus convictus, 
ze of Weed, Quod nequiter & ſe- frog bence it appears that at | 


moſe contra fecit ſigillum de 
detallo ad modum magni ſi- 
? 1 regis, de quo quidem ſi- 
Ai contra fatto diverſa brevia 
damplurima conſigna vit; he 


common law clergy was al- 
lowed in caſes of treaſon, 
where it was not immediate- 


ly againſt the king's perſon. 
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« alijs ignotis in pleno mercato ville de 


HISTORIA PLACITORUM CORONZ. 
eſt purgatio; and yet in theſe greater caſes of treaſon of 
tevymg war or compaſſing the king's death clergy was not 
127 at common law. 7. 21 E. 3. B. R. Rot. 23. 
Rex [Lr]. = EIN, 

AM. 's 3. Charter de Pardon 13[ſ]. A man arraigned 
ſor counterfeiting the king's ſeal, pleaded a charter of 
pardon of all felonies, and it was allowed; yet there it h 
agreed, that the judgment for ſuch an offenſe is, that he 
ſhall be drawn and hanged, but ſuch a pardon will not 
ſerve in ſuch a caſe ſince the ſtatute of 25 F. RES 
Trin. 10 E. 2. Ret. 132. B. R. Bucks, ** Robertus Le- 
«© gat & Johannes Salecok per ballivos coram rege dui 
* ad reſpondendum domino regi de hoc, quod ipfi cum 
Ineye, cum 
„ quadam falſa commiſſione & ficta cum quodam ſiillo 
© regis contrafafto ſignata, quam ballivi in curia regi 
<< hic porrexerunt, aſſerentes illam ſuper eos inveniri die, 
4 quo attachiati fuerunt, & dicentes, quod virtute illius 
** commiſſionis prifas fecerunt ad opus domini regis, uſ- 
e que ad ſummam ſexaginta beftiarum, de quibus qua- 
e tuor beſtiæ inventæ fuerunt in eorim poſſeſſione & cum 
<< eis hic dude; they both plead not guilty; the jury 
* find John Salecok guilty de faſſitatibus & feloniis prz- 
«« dictis, judgment given againſt him pro falſitate figilli 
© regis & commiſſione prædictis quod detrahatur & pro 
& furtiva abduQione prædictarum beſtiarum ſuſpendatur,” 
Nola, 


| [] That caſe was thus, peter © quod clericus eſt & membram 


de Thorpe ſon o: John de Thorpe 
was indiQed, and afterwerds out- 
lawed anno 18 E. 3. pro diverſis 


feloniis & ſeditionibus, goi'g to 


little Yarmouth and Gorleſton cum 
tribus vexillis extenſis in modum 
guertæ, breaking open houſes there, 
feloniouſly taking away goods, & c. 
and alſo five ſhips, ** Que pre- 
*+* paratz erant de victualibus & 
* aliis neceſſariis eundi cum do- 
mino rege in guerra ſua, &c. 
* Afterwards coram rege quzſh- 
tum eſt a p:2fato Petro, & quid 
** pro ſe habeat vel dicere ſciat, 
quare ad executionem judicii de 
eco ſyper utlagaria prædicta pro - 
** cedi non debeat, &c. Qui dicit, 


* ſacrz eccleſiz, &c. Et queh- 
* cum eſt ſœpius ab eo, ſi quid a- 
*© liud velit dicere pro reſponſione 
ia retardationem Jjadicii, &c. 
© Qpi dicit, ut privs, & ojhil 
„ aliud reſpondet, &. Et inſpec- 
« tis inditamentis prædictis, & 
«© etiam recordo & proceſſu uili- 
„ gar' predidtæ manifeſte comper- 
« tum eſt in eiſdem, quod vtlager 
* predifta ſuper articulo feditionis 
« promulgator, in quo caſu pre- 
«© diftus Petrus privilegio cleria- 
«© lj gaudere non poteſt ſecundum 
„ jegem & conſuetudinem rego!, 
„ Sec. Ideo idem Petrus diſtrats- 
© tur & tuſpendatur, &c. 


(D 1 E. 3. 23. b. 
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HISTORIA PLACITORUM CORONÆ. 
Nota, an arraignment of treaſon without indictment 
upon the mainouer (t) found upon them: vide P. 21 E. 3. 
B. R. Rot. 46. Midd. Rex. | 
According to the ald books above-mentioned, Fleta, 
Sc. ubi ſupra, diſtrahi debet & ſuſpendi; and ſo it was 
ractiſed in the caſe of 2 H. 4. above-mentioned, where 


the judgment is only diſtraſi & ſuſpendi. 


And it may be reaſonably argued, that as in the caſe of 


counterfeiting the king's com, which was a treaſon at 
common law, tho it be ſo declared by the ſtatute of 
25 E. 3. yet the judgment, that was at common law, 


which was only to be drawn and hanged, is not altered by 


that ſtatute. M. 10 Car, B. R. Morgan's caſe (u): fo in 
cale of counterfeiting the ſeal; but at this day the law is 
generally held, that for counterfeiting of the great or 


privy ſeal, or of the privy ſignet or ſign manual, the 


judgment 1s to be hanged, beheaded and quartered, as in 
ather high treaſons, and ſo was the judgment in the caſe 
of 16 Fac. above-mentioned; and it is ſafeſt to follow 


the modern practice in judgments of high treaſon, tho 


| think it no error, if the judgment be only quad diſtrala- 
tur & ſuſpendatur, according to the antient precedents, 
becauſe the judgment is ſtill capital, and tho it be leſs, 
than the higheſt judgment in treaſon, yet it is ſtill included 


in it. 


(t) See for this kind of arraignment, 7 H. 4. 43. b. T FS 
148. L. 2 Co. Inſt. 188. (u) Cro. Car, 383. 
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Concerning high treaſon in counterfeiting the king's coin, 
a and in the fir ſt place touching the hiſtory of the coin and 


coinage 0 England. 


— 


99 3 W 
— ö 


H E legitimation of money and the giving it its 
denominated value is juſtly reckoned inter jura na- 
jeſtatis, and in England is one ſpecial part of the king's o 

prerogative. | 
Before I enter into the particulars concerning money 1 o 
| will give a hiſtory or narrative of the various ſtates and . 
=_ conditions and changes of money in the ſeveral ages of WW, 
| this kingdom, and then ſhall deſcend to ſome more par- WI. 
ticular obſervations, which will be uſeful in the buſineſs. 
i Money is the common meaſure of all commerce almoſt 
| through the world ; it conſiſts principally of three parts; oF 
1. The material, whereof it is made. 2, 'The denomina- | 
tion or intrinſic value. 3. The impreſſion or ſtamp. 
I. The material in England is either pure ſilver, or pure 
gold, whereof poſſibly ſome money was antiently made 
here in England, or elſe ſilver or gold mixed wich an 
allay, which was uſually and is hitherto a ſmall proporti- 
on of copper. ' 
The Randard of, the money of England, that hath for 
See the caſe : : 1 
of Mixt- many ages obtained, is that, which is commonly called 
monyes in Sterling [a] gold or Sterling ſilver, for tho the denomina- 
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— John tion of Sterling was at firſt applied to the coin of filver {Wie 
avis 8 7 and 
Reports. 


(a) Some imagine this word taken from ſome Flemih 
to come from the town of Ster- workmen, who in the reign of 
ling in Scotland, where they king John were invited over 


pretend the pureſt money was to reduce the money to mn In 
formerly made; others that it proper fineneſs; the people of of t| 
is derived from the Saxon word that country being general 2 
Steore, which ſignifies rule or called Eaſterlings. | 


ſtandard ; others that it was 
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and to that coin, which was the penny commonly called 


Sterlingus, yet uſe hath made it applicable not only to all 


kind of Enghſh coin of ſilver, but alſo to coin of gold, 
and this is called the ſtandard of coin. | 

But before this can be well underſtood, we muſt make 
ſome digreſſion touching the meaſures applicable to theſe 
materials. 


In ſilver the meaſure or weights applicable thereunto are 


principally theſe : | 

1. The pound, which. being not averdupois, but troy 
weight conſiſts of twelve ounces. 

2. The ounce conſiſting of twenty penny weight. 

3. The penny or Sterling conſiſting of thirty-two grains 
of wheat taken out of the middle of the ear. 

This is the old compoſitio menſurarum ſettled in the time 
of E. 1. (6b) viz. quod denarius Angliæ, qui denominatur 
Sterlingus rotundus, fine tonſura ponderabit t1 iginta dus 
grana frumenti medio ſpice, & viginti denarii faciunt un- 
dam, & duodecim unciæ faciunt libram, & ofto libre fa- 
aunt gallonem, & octo gallones buſſellum (c). 

And it is to be remembered, that at that time a penny 
id really weigh the twentieth part of an ounce of ſilver, 
ad twenty pennies did really weigh an ounce of ſilver, 
nd two hundred and forty pence did really amount to a 
ade bund weight troy, and to twenty ſhillings, which made 

pound of ſilver coin. | 

And altho at this time, the coin is raiſed, and therefore 
wries from what it was at that time, yet to this day twen- 


for MW fillings in ſilver is called a pound, and the meaſure. of 
aled n ounce is by twenty penny, weights according to the old 
vina- Wi'oportion ; but indeed the grain is changed (*), for 
lver Wbercas thirty [two] grains of corn then made an ounce 


() An old leiger book of three pence. See  TindaPs 


emiſh e abbey of St. Edmund/ſbury note on Rapin's hiſtory ſub 
ign of) the affair was thus ſettled fine Ed. 1. : 

d oer; E. 1. by George Rockley (c) Vide ſtatute 31 E. 1. 2 
to 11 mayor of London and maſ- Co. Inflit. 577. 

ple © tof the mint; and in the 28 (*) There being, as I ap- 
neal an indented trial-piece prehend, two or three miſ- 


the goodneſs of old Ster- takes in this paragraph, I was 
Nas lodged in the exche- not-willing to vary from the 
der, and every pound weight original MS, but have inſerted 
of ſuch filver was to be in brackets what I think was 
nat twenty ſhilliogs and intended. 


Vor. 1 


la penny 
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[a penny weight], yet becauſe the weight of corn is not 
always uniform, and the number of thirty [two] was 
not ſo ready and eaſy for computation ; the penny weight 
is now divided into twenty-four equal parts, which are 
commonly in the buſineſs of the mint called grains. 

But touching the meaſure of gold, there is ſome differ- 
ence in relation to coin from that of filver, for we are 
told by the liber ruber ſcaccarii in that large tract con- 
cerning money, that the pound of gold conſiſts of twen- 
ty-four carets, every caret weighing half an ounce of ſil- 
ver, and every caret conſiſting of four grains ; and con- 
ſequently every grain of gold would weigh ſixty of thoſe 
grains, which we call grains of ſilver, viz. the artificial 
grains, whereof twenty-four made the penny weight (a). 

Now the Sterling ſtandard was antiently, as it ſeems, 
ſomewhat different from the ſtandard as it is at this day, 
and for ſome hundred of years before ; for from the 46th 
year of Edward III. and for ſome time before until this 
day the ſtandard of Sterling filyer hath been and is this, 
viz. every pound of Sterling ſilver hath eleven ounces 
two-penny weight of fine filver, and eighteen penny 
weight of copper, which makes the allay of Sterling; 
but. becauſe there cannot be fo exact an obſervation of the 
proportion, a half-penny weight of copper over or un- 
der is allowed for the remedy, which is the cauſe that 
Sir John Davis in the caſe of mixt monies, fol. 24. b. 
ſaith, that eighteen ſhillings and five pence half-penn 
argenti puriſſimi continentur in qudlibet libra, & quelibe 
libra de Sterling money avort 18 d. ob. de allay de coper, 
V 


But before that time it appears by the red book in th 4n 
exchequer, (which was written before 46 E. 3. and afteſ ona 
23 E. 3.) the ſtandard of Sterling filver conſiſted of elevet for th 
ounces four penny weight of fine ſilver, and ſixteen penn %%, 
weight of copper, ſo that then the ſtandard was purer / 
and poſſibly by what follows it may appear, that in i Cor 
time of Henry II. the ſtandard was purer than that, , 


then there was allowed only twelve-pence upon the pou 
of ſilver dealbare firmam (e), which poſſibly might be to rt 
duce it to fine ſilver, but this is obſcure ; de hoc poſtia. 


(4) If 1 caret=4 grains weight=60 grains of filver 
ounce io penny weight,then (e) Mat. Paris 747- 
4 caret=1 grain=2z penny 


T 
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The ſtandard of Sterling gold in tne latter end of 
E. 3. C) was, that a pound of Sterling gold conſiſted of 
twenty-three carets, three grains and a half of pure gold, 
and a half grain of allay of copper, and thus I think it 
continues to this day; and by this we may underſtand 
the ſtatute of 17 E. 4. cap. 1. and 4 H. 7. cap. a. by the 
former it is provided, that no goldſmith ſell any gold un- 
der the fineneſs of eighteen carets, nor ſilver under the 
allay of Sterling ; by the latter, that all ſilver, that ſhall 


twelve penny weight of allay in a pound weight, and yet 
be ſo good or better than Sterling. 

And this is the dignity of the coin of England, that 
it hath been generally of the allay of Sterling, (except 
ſome ſmall interruptions, whereof hereafter) and accord- 
ing to this it was enacted 25 E. 3. cap. 13. that the 
money of gold and filver, which now runneth, ſhall not 
be impaired in weight or allay, but as ſoon as a good 
way may be found, the ſame be put into the antient ſtate, 
i in the Sterling made upon the petition of the commons. 
Ret. Par. 25 E. 3. n. 32. | 8 

Il. As to the ſecond eſſential of coin it is the denomi- 
nated or extrinſic value, which is and of right ought to 
te given by the king, as his unqueſtionable preroga- 
ive (g), and that is ſeen in theſe particulars. 

1. In the firſt inſtitution of any coin within this king- 
dom he, and he alone ſets the weight, the allay, the de- 
nominated value of all coin; this is done commonly by 
ndenture between the king and the maſter of the mint; 
& quo poſtea. 

And tho by ſpecial charter or uſage divers prelates and 
monaſteries in England had a certain number of ſtamps 
br the coinage of money, as the abbot of St. Edmundſ- 
try, Clauſ. 32 H. 3. m. 15. dorſ. the archbiſhop of York, 
a/. 5. E. 3. part. 1. n. 19. and likewiſe the archbiſhop 
Canterbury, the biſhop of Durham, the biſhop of Chi- 
ier, c. de quibus vide ſtatute 14 & 15 H. 8. cap. 12. 
t they had only the profit of the coinage, and the reſi- 
knce of ſome coiners at their cities, but they had not the 


dee Tindal's note on Rapin's hiſtory ſub fine Ed. 3. 
) Fl. Com. 316. 


O 2 or 


be fined or parted, be made ſo fine, that it may bear 


Per of inſtituting either the allay, the denomination, 
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or the ſtamp ; the ſtamps were uſually ſent them by the 
treaſurer and barons of the exchequer by the king's com- 
mand vnder his great ſeal, and the maſters or chief officers 
imployed therein were ſworn to the king for the juſt exe- 
cution of their places. Clauſ. 5 E. 3. part. 1. m. 10. & 1g. 

But thoſe -mints have been long diſuſed, tho it ſhould 
ſeem by the ſtatute of 14 H. 8. cap. 12. above-mentioned 
that the ſeveral ſtatutes made againſt exchange of money, 
other than at the king's exchanges, were not intended 
to prejudice theſe particular franchiſes of coinage. 

2. He may by his proclamation legitimate foreign coin, 
and make it current money of this kingdom according to 
the value impoſed by ſuch proclamation ; but the coun- 
terfeiting of ſuch money was not treaſon, till the ſtatute 
of 1 Mar. cap. 6. made it fo, nor the clipping, waſhing, 
impairing thereof was not treaſon till 5 Eliz. cap. 11. and 
18 Elis. cap. 1. but all theſe ſtatutes allow the power of 
legitimation thereof to the king by proclamation (0). 

3. He may inhanſe the external denomination of any 
coin already eſtabliſhed by his proclamation, and thus it 
hath been gradually done almoſt in all ages, as will ap- 
pear by what follows in this chapter; this is ſometimes 7 
called imbaſing of coin and ſometimes inhanſing it; and. 
it is both, it is an inhanſing of coin in reſpect of the ex- 
trinſic value or denomination, but an imbaſing in regard 
of the intrinſic value; as for inſtance, when in the time 
of E. 4. a noble was raiſed to a higher rate by twenty 
pence; vide 9 E. 4. 49. ä a 

4. He may by his prerogative imbaſe the ſpecies or ma 
terial of the coin, and yet keep it up in the ſame den 
minated or extrinſic value as before, namely to mix the 
ſpecies of money with an allay below the ſtandard of Str 
ling; this is the caſe of mixt monies in Sir John Davis 
reports, where the cafe was this. 


(5) See alſo 9 V. z. cap. out of the king's mint, 
25. and 7 Ann. cap. 25. where- mark on the edges any co 
by it is high treaſon knowing- current, or to counterfeit, 
ly to make, mend, buy, fell, colour or gild any coin te 
or have in poſſeſſion any ſembling the current coin 
mould or preſs for coining, or the kingdom. And ſee | 
to convey ſuch inſtruments Geo. 2. ch. 28. 


Apri 
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April, 43 Eliz. Brett bought wares of one Gilbert a 
merchant in London, and became bound to him in 200 /. 
conditioned for the payment of one hundred pound Ster- 
ling current and lawful money of England in September fol- 
lowing at Dublin in Ireland: 24 May, 43 Eliz. the queen 


Lindon with the uſual ſtamp and inſcription, and declared 


money of Ireland, viz. a ſhilling for a ſhilling, and ſix- 
pence for ſix- pence, and that accordingly it ſhould paſs 
n payment, and none to refuſe, and declared that from 


% de 10th of July next all other money ſhould be decried 
= and eſteemed only as bullion and not current money. 
ri 8 Upon the day of payment Brett tendered the 100 J. in 


this mixt money, and reſolved upon great conſideration, 
thattthis tender was good, the place of payment being in 
Ireland, and the day of payment happening after the pro- 
damation made; that altho this were not in truth Sterling, 


ks but of a baſer allay, nor a money current in England by 
F ip the proclamation, yet the payment being to be made in 
5 keland, it was, as to that purpoſe, current money of 
mY England ; but if the day had been paſſed before the pro- 
Ap camation, then he muſt have anſwered the value, as it 
" 1 when the payment was to have been made. Sir John 
e b.wiss reports, caſe de mixt moneys (1). 


ath not been very uſually practiſed in England, and it 
ould be a diſhonour to the nation, if it ſhould, neither 
bit ſafe to be attempted without parliamentary advice; 
ut ſurely if we reſpect the right of the thing, it is within 
e king's power to do it; for tho the ſtatute of 25 E. 3. 
p. 13. above-mentioned be againſt it, yet the ſtatute doth 
it. abſolutely forbid it; and altho by Poyning's law 
0 H. . all the precedent ſtatutes in England are of force 
d Ireland, yet that reſolution was given as above. 

My lord Coke in his comment of Articuli ſuper cartas, 
9. 20. ſeems to imply, that the alteration of money in 
tight or allay may not be, without aQ of parliament, 


(i) Davis Rep. 18. 


ſent into Ireland certain mixt money from the tower of 


by her proclamation, that it ſhould be lawful and current 


lt is true, that the imbaſing of money in point of allay 
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and for that purpoſe cites the Mirror of Juſtices (#), Oy- 
dein fuit, ge nul roy de ce realme ne poit changer ſa money ne 
impayre, ne amender, ne autre money faire, ge de ore ou a 
argent ſans aſſent de touts ſes counties; and the act of 
25 E. 3. 13. the ſtatute of 9 H, 5. /efſ. 2. cap. 6. that 
all money of gold and filver ſhall be as good weight 
and allay as is now made at the Tower : the parliament- 
roll of 17 E. 3. u. 15. (I) which was an accord in parlia- 
ment for the preſent amendment and increaſe. of coin d: 
fayre une mony des bones Eſterlinges en Engleterre du poys & 
allay del auntient Eſterlinges, ge avera fon courſe in Engle- 
terre enter les graunts & commons de la terre, which ſhould 
not be exported; and if thoſe of Flanders would make 
money of as good an allay as Efeerlinges, that it ſhould 
be current between merchant and merchant here and 
others that would receive it, which was a temporary 
proviſion for the increaſe of money. | 


All that a man can conclude upon thefe is, that it is | 
neither ſafe nor honourable for the king to imbaſe his | 
coin below Sterling : if it be at any time done, it is fit to 
be done by aſſent of parliament, but certainly all that it MW * 
concludes is, that ſieri non debuit, but factum valet, and 5 
this appears, 

1. By that reſolution in the caſe of mixt monies, which, c 
tho it were but by way of advice and in Ireland, is of : 
great weight, eſpecially if we conſider the conſonancy 0 
thereof to the practice in Ireland, which tho it hath the 
ſame law of 25 E. 3. in force there, yet generally their h 
coin current there was of a baſer allay than Sterling, even 
before the proclamation of 43 Eliz. 6 

2. By the uſual inhanſing of the coin in point of value f 
and denomination here, which tho it be not abſolutely u 
imbaſement of the coin in the ſpecies, yet it hath ver) * 
near the ſame effect. | = 

3. By the attempts that have been made to reſtrain ti . | 

change of coin without conſent of parliament. Among i 
thoſe many proviſions by the lords ordeiners, 5 E. 2. 1. % « , 
that much abridged the king's power, this was one, fl . 3 
ceo ge a touts les foys ge le change de mony ſe fait en rojain'gl . g 


cab. 1. C. 3. (1) See Co. P. C. p. 93. 
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tout le people eff grandment grievez in molts des manners, 
nous ordeinams, ge quant meſtier ſerra & le roye voile ex- 
change faire, gil la face par common councell de ſon baronage 
& ceo en parlement. | | 

But theſe ordinances, and this among the reſt was re- 
pealed in parliament E. 2. and never revived again. 

Rot. Par. 20 E. 3. n. 17. © Item qe les recevers des 
« payments noſtre ſeigneur le roy receuent de people en 
« cheſcun place auxi bien or come argent al priſe aſſiſe 
« deſicom le people eſt arte de cel receiver pur payment, 
„ & qe la change de mony de or ne dargent ne fe face 
« {ans aſſent de parlement. Ro*. Quant aprimer point de 
« article ſoyt tenus; quant a les changes fair ſoit Par- 
« ticle monſtre a noſtre ſeigneur le roy, & as graunts qe 
« ſont perdervers lui, qils ent ordeignent & dient lour 
“ yolunte. 7 ä 

King Henry VIII. imbaſed the coin of this kingdom in 
point of allay, and ſo it continued during the reſidue of 
his reign, and during the reigns of Edward VI. and queen 
Mary, in ſo much that the penny had not above a half- 
penny of intrinſic value; but queen Elizabeth among the 
reſt of her excellent methods of government did by lit- 
tle and little rectify this deteſtable imbaſement of coin, 
1. By prohibiting exportation, and melting down of good 
ſilver. 2. By reducing the braſs money to its intrinſic 
value. 3. By making a good allowance (to her own loſs) 
of the baſe money brought into the mint. 4. By ſtamp- 
ing of new money of juſt allay of Sterling: Camd. Eliz. 
ſub anno 1 560. p. 48. 

While I wrote this a proclamation hath iſſued dated 
16 Aug. 1672, whereby copper coin of half-pence and 
farthings near the intrinſic value is proclaimed in theſe 
words : * We do by this our royal proclamation declare, 
* publiſh and authorize the ſaid half-pence and farthings 
* of copper ſo coined, and to be coined, to be current 
* money, and that the ſame from and after the 16th 
* of Aug. ſhall paſs and be received in all payments, 


„ bargains and exchanges to be made between our ſub- 


* jeQs, which ſhall be under the value of ſix-pence, and 
not otherwiſe, nor in any other manner” how far this 
makes it current money, videbimus infra. 
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And thus far touching the power of denomination, or 
ſetting the extrinſic value upon coin; the manner how 
this is done will be ſhewn hereafter. 

III. The third eſſential in coin is the ſtamp or impreſ. 
ſion, for tho it may be poſſible, as Mr. Stotue ſays, that 
in antient time money paſſed in England without a ſtamp 
or impreſſion, yet I never read any ſuch thing ſince the 
conqueſt, for that, which is frequently called blank mo- 
ney, was not money without impreſſion, but white money 
or pure ſil ver, or at leaſt Sterling ſilver coined, for otherwiſe 
it had not been an apt meaſure for commerce: the ſtamps 
or impreſſions of current money were heretofore delivered 
to the maſter of the mint from the exchequer, but of 
late? times they are delivered by the ſecretary ſometimes 
with, ſometimes without the indenture of coinage : 
now touching the manner of the. legitimation of coin 
in England, it is- ſometimes by proclamation, but al- 
ways by indenture between the king and the maſter of the 
mint. | | 

And therefore where Sir John Davis in the caſe ubi 
ſupra (m) makes theſe ſix things as eſſentials to the legi- 
timation of coin. 1. Weight. 2. Fineneſs. 3. Impreſſion, 
4. Denomination. 5. Authority of the prince. 6. Procla- 
mation. 'The laſt is not always neceſſary to the legitima- 
tion of coin, for there is ſcarce any king's reign, but 
that there are various ſtamps or impreſſions of money, 
which were never proclaimed, and therefore if upon an 
indictment of clipping or counterfeiting the king's coin 
it be queſtioned, whether it be the king's coin or no upon 
the evidence, there is not a neceſſity of proof thereof by 
a proclamation, but it is a meer queſtion of fact, which 
muſt be left upon the jury by circumſtances of fa to 
find, whether it be the king's money ; for tho there 
might be poſſibly proclamation of ſome new coins in the 
beginning of king's reigns, yet it would be impoſlible 
to-prove them in the antient coins of Edward VI. queen 
Mary, queen Elizabeth, &c. but if neceſſary to be ſuppol- 
ed, they may be preſumed ex diuturnitate temporis; the 
moſt therefore that can be expeQed is to produce the 


(m) 19 6. 
officer 


Acers 
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officers of the mint or their indenture to prove a coin cur- 


rent, if it be not otherwiſe commonly known, 2 
But proclamation is neceſſary in theſe caſes following. 
1. A proclamation with a proclamation-writ under the 

t ſeal is neceſſary to legitimate and make current fo- 
reign coin, and without the proclamation it is neither cur- 
rent coin of this kingdom, nor 1s the counterfeiting, clip- 
ping or diminiſhing thereof treaſon within the ſtatute of 

i Mar. or 5 or 18 Eliz. for the words in theſe ſtatutes 

land by proclamation allowed and ſuffered to be current here) 

refer only to foreign coin, not to the coin of this king- 
dom; but tho it be not proclaimed, it is miſpriſion of 
treaſon to counterfeit it by the ſtatute of 14 Elia. 

cap. 1. I 

The reaſon is eſpecially becauſe by the ſtatute of 17 R. 2. 

cap. 1. no foreign coin of gold or ſilver are to run in any 

manner of payment within this realm, but are to be brought 
as bullion to the mint to be turned into Engliſb coin, 

2. A proclamation under the great ſeal is neceſſary to 
legitimate baſe coin or mixt below the ſtandard of Ster/ing, 
and for the diſpenſing within the ſtatute of 25 E. 5. cap. 
13. and 4 H. 5. cap: 6. and with application to that caſe 
the opinion of Sir John Davis's report touching the neceſ- 
ity of a proclamation ſeems to be good in law. 

3. A proclamation under the great ſeal is neceſſary, 
when any coin already in being is inhanſed to a higher 
denomination-or extrinfic value; as when the twenty 
ſhillings piece of gold was raiſed to twenty-two ſhillings, 
becauſe it was once current money under another denomi- 
nation; thus it was done upon the inhanſing of twenty 
thillings and ten ſhillings pieces by king James. 

4 A proclamation is neceſſary when any money, that 
is current in uſage or payment, is decried ; thus it was 
done in the caſe of 43 Eliz. for the Sterling money in Jre- 
land before mentioned; and thus it was done by the Pol- 
lards and Crocards tempore E. 1. (n) Dy. 82. and by the 
ſeveral baſe monies mentioned in Articuli de moneta, 
tamely the money with the mitre and with the lions, 


(n) Davis 21. b. See the note in Rapin's hiſt, ſub fine Ed. 1. 
| which 
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which it ſeems were minted in England, beſides the other 
foreign money therein mentioned (o). 

5. Altho in the caſe of money newly coined by the 
king's authority in England a proclamation is not abſo- 
lutely neceſſary to the legitimation thereof or making it 


current, yet to induce a contempt upon ſuch as refuſe to 


take it in payment ſuch proclamations have not been alto. 
gether unuſual, and by the red book of the exchequer 
ſeem neceſſary for that purpoſe 3 for how can men rea- 
ſonably know at firſt, whether this be the king's coin 
without ſome ſuch public notification, where long uſe and 
cuſtom hath not made the ſtamp or coin familiarly known 
to thoſe, that are to receive it : vide proclamations for 
money newly made principally upon this account, Clay, 
18. E. 3. part 1. m. 28 & 12 dorſ. Clauſ. 18 E. 3. part 2. 
m. 14. dorſ. Clauſ. 19 E. 3. part 1. m. 23. & part 2. m. 
15. dorſ. Clauſ. 20 E. 3. part 2. m. 20. dorſ. and 25 E. 3 
m. 14. dorſ. But yet the money is the lawful money of 
England, and he that counterfeits it is within the law of 
25 E. 3. for treaſon, tho there be no ſuch proclamation: 
vide Lib. Rubr. Scaccarii, fol. 259. Imprimis oportet 
« ut omnem monetam præcedat conſtructio allaii, viz. 
“ ponderiſque & numeri ipſius monetæ diſtinctè & apte 
& continens moderamen, deinde inchoanda eſt & peri- 


« cienda ex edicto aut licenti& principis ſpeciali, & pub- 


&« licandã per proclamationem præconis ipſius principis 
% publice, ut mos exigit faciendum, & tunc uſui apt 
« erit: ita ut ex tunc non fit impunè a quoquam de po- 
cc pulo recuſanda. Quicunque autem clam vel apertè 
c“ vel palam abſque licentia principis cujuſcunque monetz 
& cantrafactionem attemptaſſe convictus fuerit, corpora- 
6 liter plecti ſolet.” | 

And now I ſhall give a brief hiſtory of the variation ol 
the coin of England. 

It appears by all the antient monuments, that I have 
ſeen, that the uſe of coin or money was antient and long 


before the conqueſt (p). ; 


That money was coinec 
here in the time of the Saxe 
is ſufficiently plain, but it 
very doubtful * the 


(0) And thus it was lately 
done in the caſe of the broad 
pieces of twenty-five ſhillings 
and twenty-three ſhillings. 
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It is true that Gervaſius Tilburienfis, who wrote the 
black book of the exchequer in the time of Henry II. 
commonly called magiſter & diſcipulus, Lib. I. cap. a 
quibus & ad quid inſtituta fuit argenti purgatio, ſays, that in 
the times of king William I. William II. and Henry I. the 
antient farms of the king's demeſnes were anſwered in 
cattle, corn, and other proviſions in ſpecie, becauſe it 
ſaved the king the trouble of purveyors, and money was 
ſcarce among the people, and yet the reſervations of their 
rents were in money, viz. ſo many pounds numero, or fo 
many pounds blanc ; de quibus infra. 

And to make an equation between the proviſions, that 
were anſwered in kind, and the rents that were reſerved, 
there were certain rates or prices agreed upon almoſt all 
ſuch proviſions, as for wheat for one hundred men per 
diem twelve pence, for a fat ox twelve pence, &c. which 
3. it ſeems were delivered to the ſheriff, and by him anſwer- 


e to the king in money or kind, as it was agreed, | 

of But thoſe farm rents, that were reſerved out of the 

an: cities, boroughs, franchiſes, &c. becauſe they had not 

ier proviſions in kind were anſwered in money according to 
. their reſervations. 

15 In the time of Henry I. this anſwering of farms by pro- 

* viſions ceaſed, and the tenants paid their money accord- 

PW ing to the letter of their reſervations ; the king was weary 

= of receiving, and the farmers weary of paying their rents 


. in victuals and proviſions, but money ſtill was in uſe as 
poi the common inſtrument of commerce and valuation. 


peris In the troubleſome time of king Stephen we are told 


by Roger Hoveden ſub anno 1149. Omnes potentes tam epiſ- 
api, quam comites & barones ſuam Faciebant monetam, 
which occaſioned a great confuſion and corruption in mo- 
ney and commerce (g) : Henry II. coming to the crown 
reformed this uſurpation and abuſe, novam fecit menetam, 
ſuæ ſola accepta erat & recepta in regno (r); and thus it 
hath hitherto obtained, only ſome particular corporations 

| | | | eccle- 


britons ever coined any; in quodammodo tot reges vel potius 
(eſar's time they uſed only. tyranni quot domini caſtellorum, 
r0n-rings, or pieces of braſs; Hhabentes /inguli ee pro- 
Ceſar. Com. de B. G. lib. 5. n. 12. prii numiſmatis. 

(49) William of Newbury (r See Will. Leg. Henry 
Writes thus under the reign of II. 2. 320. where theſe words 
ling Stephen, Erant in Anglia are allo added, abdicata jam 

procerum 
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eccleſiaſtical, as biſhops and abbots had ſpecia privileges 
granted to them to have mints (/), ſome one ſtamp, ſome 
two, ſome more, which yet were ſent to them from the 
king's exchequer, and their officers ſworn to the king to 
deal faithfully in their offices. 


; Yet after this king's time, eſpecially in the beginning 


of king John's time, there was a great uncertainty and 
diſorder both in the weight and allay of coin; for Clauſ. 
7 Johann. m. 24. Sciatis qudd recepimus per manum Petri 
de Ely, c. trecentas libras numero, que ponderabant quin- 
gentas libras 47s. 8 d. and in the ſmall roll, m. 25. recepi- 
mus de Theſauro per manus Petri de Ely, 1725 l. & 115. 
6d. numero, que ponderabant 15561. 1715. 6d. which 
holds no proportion with the former. 

Henry III. had a troubleſome reign, and malefactor 
abounded, eſpecially in relation to the clipping of money ; 
in his thirty-ſecond year he made new money, and or- 
dained ne quis denarius, niſi legitimi ponderis & circularis 
orme uteretur, clipt money not being to be received but 
perforated, and divers offenders were hanged. Matt. 
Paris ſub anno 1248. (t), but we have not the juſt ſtan- 
dard or weight of his money. | 

In the time of Edward I. we know what the weight and 
allay of his current money was, namely the allay was Ster- 
ling, twenty ſhillings made a pound weight troy, and 
twenty pence an ounce, fo that the pound of Sterling ſil- 
ver made two hundred forty Sterling pence. 

There were other baſe monies in his time, as namely, 
thoſe that were decried by the Articuli de moneta, and 
Pollards and Crocards ; what the value of the latter was J 
know not, but it appears by Clauſ. 28 E. 1. m. 6. qudd 
pro qudlibet libra pollardorum una marca Sterlingorum fi- 
vitur ad Scaccarium : they were both decried in the 28 l. 
1. (u) Vide Dy. 81. This rate of Sterling continued 
during ſome time of Edward II. - 

| 1 have 


throughout the kingdom. Ii 
p. 315. Mat. Paris, p. 139. 
ee a charter of king 
John allowing this privilege to 
Hubert archbiſhop of Canter- 
bury Will. Leg. Johannis. p. 355: 
(t) p. 747- p, 
(«) As appears by ic pro- 


procerum illa; the truth is, 
this reformation of the money 
began to be made towards the 
latter end of Stephen'sreign, for 
among the articles of peace 
between Stephen and Henry this 
was one, that the filver coin 
ſhould be one and the ſame 


clamation, 


value 
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have not ſeen any indentures of the mint between the 
time of Edward II. and the 46 Edward III. (x) and then 
by the indenture of the mint Clauſ. 46 E. 3. m. 18. a 
pound of gold made forty-five nobles, each noble ſix 
ſhillings and eight pence, and was to conſiſt of twenty- 
three carets, three grains and an half of fine gold, the 
reſt allay; the coinage to be four ſhillings for each pound 
for the maſter of the mint, and twelve pence for the king ; 
| the pound valued at fifteen pounds, and the merchant 
n the return to have out of the Tower fourteen pounds 
fifteen ſhillings. | | 
A pound of filver was to make three hundred pence, 
and ſo in that proportion groats, half-pence, and far- 
things, which was to be of the allay du viel Eſterling, 
viz. eleven ounces two-penny weight of fine ſilver, and 
eighteen penny weight of allay, eight pence to be allowed 
for coinage. t 
The next Indenture I find is 3 H. 4. p. 2. m. g. dorſ. 
whereby a farther alteration was made. | 
The pound of gold made the ſame quantity of nobles, 
and was of the ſame allay as before, only upon every 
pound was allowed three ſhillings and fix pence to the 
maſter, and one ſhilling and ſix pence to the king for 
coinage. . 
The ſilver coin of the ſame fineneſs, weight and allay, 
s by the indenture of 46 E. 3. the coinage eight pence, 
whereof ſeven pence to the maſter, and one penny to the 
ling upon every pound weight. 
Clauſ. 1 H. 5. m. 35. dorſ. the allay of gold and ſilver 


The pound of gold was now to make fifty nobles, the 
value of the whole pound to be ſixteen pounds thirteen 
ſhillings and four pence, the coinage five ſhillings. | 


tamation, Quod Follurdi & Ce- rerent in eodem regno pro uno 


ſtill the ſame as before, but ſome other variance there was. 


4 
| 
[ 
- 
4 
d 
tardi non currant in regno An- 
eo e Clary 28 E. 1. m. 12. dor /. 
Y which record it alſo ap- 
4. en, that two Pollard and one 
\erling were much about the 
8 lime value; for che words 
to ire Licet nuper pro communi 


Wiliate regni noftri de concilio 
5 tro ordinavimus, quod duo 


Rlardi, wel duo Crokardi cur- 


Sterlingo. 
(x) But among the record 
in the Toæber there are ſeveral 


indentures to be found within . 
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ſtandard of gold aforeſaid, viz. the noble of gold eight 
ſhillings and four pence, and the pound of filver raiſed to 
thirty. ſeven ſhillings and ſix pence ; and now I ſhall fol- 


| fhillings. 


gel ten ſhillings, and baſe money to paſs as before, 


Y Dyer 82. 
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The pound of filver was to make three hundred and 
ſixty pence, the coinage was nine pence to the maſter, t 
and three pence to the king; ſo that now the pound of 
ſilver made thirty ſhillings Sterling, which began in Ree. 
Parl. 13 H. 4. n. 28. by ordinance of parliament. 

Clauſ. 9 H. 5. m. 2. dor/. the ſame weight and allay of 
gold, viz. every pound of gold to make fifty nobles, the 
coinage to the king three ſhillings and ſix pence, to the 
maſter eighteen pence. 

The like as to ſilver in all points as by the indenture 
of 1 H. 5. only the maſter to have nine pence, the king 
three pence for coinage. | 

Clauſ. 1 H. 6. n. 13 & 15. The indenture agrees in 
all things with that of g H. 5. 

Clauſ. 4 E. 4. m. 20. The king by proclamation in- 
hanſeth the value of coin, ſo that the noble of gold, 
which before was fix ſhillings and eight pence, is now 
raiſed to eight ſhillings and four pence, three groats make 
a ſhilling, and ſo do twelve pence, and twenty ſhillings 
make a pound. | a 

And afterwards he made new coins according to the 


low John Stowe in his Survey of London, p. 47. 
. 7. raiſed the rate of Sterling filver coin to forty 
pence the ounce. | 


18 H. 8. the pound of ſilver coin was raiſed to forty 


35 H. 8. the coin of gold was raiſed to forty ſhilling 
the ounce, the coin of ſilver to four ſhillings the ounce, 
and coins of baſe money of allay below Sterling were 
coined, vix. ſhillings, ſix-pences, four-pences, two-pence: 
pennies : theſe were decried in 5 E. 6. and the ſhilling 


reduced to nine pence, and after to ſix-pence (y). biz 2 


30 Octob. 5 E. 6. Silver Sterling coin inhanſed to fe five 
ſhillings the ounce, and ſo proportionably; and coins ent mo 
fine gold, a whole ſovereign was thirty ſhillings, an ech w. 
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2 Eliz. The baſe money was called in and brought to 
the mint and reduced to Sterling and new coined, and the 
droſs given to repair the highways. 

16 Novemb. 2 Tac. By proclamation the new coins of 
gold and filver then made, together with their impreſ- 


ſions, inſcriptions, weight and values were proclaimed ;_ 


and 23 Novemb. 9 Fac. per proclamation the coins of gold 
are inhanſed, viz. thirty ſhillings to thirty-three ſhillings, 
twenty ſhillings to twenty-two ſhillings, fifteen ſhillings to 
ſixteen Reg, ten ſhillings to eleven ſhillings, five ſhil- 
lings to five ſhillings and ſix-pence. 
Upon theſe variations theſe things are nevertheleſs ob- 
ſervable, Firſt, That the old Sterling gold is this,. that 
one pound of Sterling gold contains twenty-three carets 
three grains and a halt of fine gold, the reſt to make it 
„Jop twenty-four carets is of allay of copper. Secondly, 
That the old ſtandard of Sterling ſilver is, that every 
e pound weight of Sterling ſilver conſiſt of eleven ounces 
x Wl two-penny weight of fine filver, and eighteen penny 

weight of allay of copper. Thirdly, That this rate of 
e Sterling gold and filver hath moſt plainly continued to be 
bt Wi the ſtandard of Engliſb gold and ſilver coin, at leaſt from 


o the time of Henry III. until this day in England without 


u conſiderable alteration, ſaving that baſe money, which 
vas ſtampt in the time of Henry VIII. and then reduced 

oa lower valuation by Edward VI. and after re- eſtabliſn- 
ed by Edward VI. to its former value. Fourthly, That 
iss well in England as Ireland, there hath been imbaſing 
of the ſpecies of money, as appears in theſe two inſtances 
In the time of Henry VIII. and Edward VI. which are yet 
the only inſtances that I find of that nature in England. 
Fifthly, That queen Elizabeth decried by proclamation, 
| that baſe money, which was in uſe in the time of her 
uber and brother, and ever ſince that proclamation, 
bz 2. Elix. the true old Sterling ſtandard both of gold 
id ſilver hath been the only ſtandard of the Engliſh cur- 
it money. Sixthly, That altho the ſtandard of Sterling 
path with great conſtancy obtained in England, yet the 
knomination or extrinſic or impoſed value hath varied 
cording to the pleaſure of the king both as to gold and 
her coin, as appears by what goes before; for in Ed- 
ad I's time the ounce of Sterling ſilver was twenty 
pence, 
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pence, the pound twenty ſhillings or two hundred and 
forty pence; in Edward IIT's time the pound of Sterling 
was three hundred pence ; in the time of Henry V. and 
ſo downward to Edward IV. three hundred and ſixty 
| Pence, or, which is all one, thirty ſhillings ; in the time 

of Edward IV. the pound of filver was thirty ſeven ſhil. 
lings and ſix-pence; in 35 H. 8. the pound of Sterling 
ſilver was forty ſhillings; in 5. E. 6. and ſo down to this 
day the ounce of filver five ſhillings or ſixty pence, and 
the pound of Sterling ſilver three pounds or ſeven hun- 
dred and twenty pence, which in Edward I.'s time was 
only two hundred and forty pence, which now 1s thrice j 
as much as then it was. Seventhly, That I find rarely 
any proclamation for the ſetting of the rate of new coin, 
but only as before, when the denomination of what is in 
being is inhanſed, or abated, or recalled ; ſo that the in- 


denture of the mint and common reputation is that, which WI t 
muſt try what is Engliþ money. Eighthly, That I never tei 
find either in the indentures of the mint or any procla- 
mation the ſtamp, impreſſion, or inſcription deſcribed, m 
unleſs in that of king James, becauſe the ſtamps are Ml (er 
agreed upon between the king and the maſter of the mint, WM acc 
and delivered to him by the king, or his warrant either Wl or! 
of the great ſeal, privy ſeal, ſignet, or ſecretary of ſtate, 7 
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Concerning the adulteration or impairing of coin, and the 1 Hawk. 1 
antient means uſed to remedy it. P. C 4. EN 
HE decays or impairment of coin is either in ' 1 
weight or allay, the former may happen by ſome A 
, WI abuſe of the moniers or minters, or by the ſubtilty of 1 
1 Wl clippers, waſhers and other impairers of coin; the lat- 0 
- WI ter, viz. impairment in allay, can only happen either by 44 
n WF the diſhoneſty of the moniers or minters, or by the coun- To 
r WH terfeiting of coin. | | | 1 


Antiently all money was paid in number, namely ſo 
many pieces made a pound, and this was the common re- 4 
ſervation and account of all farms, and the eſtimating of | 1 


accounts, vicecomes A. reddit compatum de 1001. numero, 79 2 
or in theſauro 1001. numero. | * 4.08 
But this did not anſwer all intentions, for the money 1 
that was paid in, might be clipt, or otherwiſe rendered 1 
light, or might be counterfeit, or of a baſe allay. lf 
For remedy whereof there was practiſed theſe three me- . FR 
thods of reQifications of payments at the exchequer, that ; oY 


= 

the king might not be deceived, and theſe were ſucceſ- ny 
ſively uſed in the exchequer, which we may read Gerva/. -- 
Tub. Lib. I. ſupra guibus. 5 : 
1. Solutio ad. ſcalam, which it ſeems was a diſh or mea- 


ſure, whereby they meaſured; their money, as well as told Li 1 
t, for that is the proper ſignification of ſcala : but in „ 
proceſs of time this was turned into a meaſure of money, 5 
vhich was an addition of ſix-pence for every pound, to 165 
void the trouble of that probation, whereby an hundred 6 | 
bands numero amounted. to an hundred pounds and fifty 0 
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lillings ad ſcalam; and ſo we have frequently in the old 
ppe-rolls of Henry II. Richard I. king John, &c. in the- 
ur 100 J. ad ſcalam. | | 
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rents to run numero, ſome of them to run blanc, "viz. firms 
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2. Holutio ad penſum, which was the anſ wering of every 
pound of money by weight of a pound weight troy, ſor 
in thoſe times the libra argenti coin did or was to anſwer 
a pound weight troy, and therefore the payer was to | 
make it good of that weight by anſwering the full weight; | 
this gave the frequent title in the old pipe-rolls, alſo in 
theſauro 100 l. ad penſum. | | | f 

But altho this ſolutio ad ſcalam or ad penſum, eſpecially 0 
both together, did give ſome help againſt the defect of u 
coin in weight, as by clipping, waſhing, or the like, yet 
it did not help as to adulterate money of baſer allay than 
the ſtandard : Therefore, E 

3. There was found out in the time of Henry II. a 
third trial, namely trial by fire or combuſtion, and if it 
were of the juſt allay it was allowed, if below the allay 
the payer was to make it good, and hence he was ſaid 
dealbare firmam ; and hence grew quickly a difference be- 
tween reſervations and payments of ſo much money nu. 
mero, and ſo much money blanc. | 

A reſervation of ſo much money generally was intend- 2 
ed of fo much numero, as if a pound were reſerved, it was 102 
in effect but twenty ſhillings in pecuniis numeratis ; but if WM ad | 


it were expreſsly ſaid ſo much money blanc, then it was ti, 


anſwered in blanc money, but yet with this difference, & pr 
that if a farm were letten and ſo much rent generally re- Cl: 


' ſerved, it ſhould be intended ſo much numero, in pecu- A8 


nits numeratis; but if a franchiſe or liberty were granted, ¶ 1g:n, 
and ſo much rent generally reſerved without faying blan« W141 /. 
or numero, it was commonly intended blanc, unleſs ex- 1; 
preſsly ſaid reddendo ſo much money numero, and there- New 1; 
fore in ſuch a caſe the former was bound dealbare firman, WW Thi 
that is, to anſwer ſo much as would make his payment to 


be fo much good in fine filver, or very near it at leaſt, Md ad 
Gervaſ. Tilb. Lib. II. cap. quid fit, quoſdam fundis dart ie hut 
| And 


blanc, queſdam numero. ; | 
And therefore upon all the antient accounts in the pipe, ting | 
made by the ſheriff, we ſhall find ſome of his accounts opal: 


comitatiis numero, & firma comitaths blanc, according te 
the variety of their reſervations or the things "out & 
which they are reſerved ; now what the proportion was 


between ſo much money blanc and ſo much money nun! 
* | 


HISTORIA PLACITORUM coRON x. 


in thoſe antient times, or what this b/anc money was, is 
worth the inquiring. 21 
have formerly thought that blanc money was nothing 
elſe but Sterling, and that dealbare firmam was no more, 
than to reduce money to the, true allay of Sterling ; but 
upon conſideration I think S nc money was truly ſo much 
fine ſilver without any allay, and that the true allay of 


Sterling ſilver or the antient ſtandard was twelve penny 


weight only of copper to every pound weight of ſilver; 
and therefore he, that upon his reſervation was to pay 
one hundred pounds of blanc money, was to anſwer to 
the king upon every pound of Sterling money one ſnil- 
ling to countervail the value of the allay of copper in 
every pound weight troy of ſilver. Rs 31 
And hence it is, that the farms of moſt corporations 
| antiently let with liberties, if one hundred pounds per 
annum were reſerved, uſually anſwered one hundred and 
e pounds, the five pounds being to anſwer the allay of 
one of copper in the whole quantity. 
- 21 H. 3. in compoto comitatis North'ton ſumma totalis 
„102“. 3s. 7 d. de quo 41. gs. 44. blanc, gue ſunt extenſe 
if W 1 44. 135. 9d ſubtrahuntur ad perficiendum corpus comi- 
n, & remanet g7l. 135. 10 d. (a) de guibus reſpondet 
& proficuo in magno rotulo. . 

Clauſ. 19 H. 3. p. 1. m. 2. Sciatis quad pardonavimus 
dle & fideli nofire A. comitiſſæ Pembroch centum 
tnginta & guingue libras blanc, que extenſe ſunt ad 
1411 155. {6 ; 

13 E. 3. in compoto Bedford & Bucks, Nicholaus Baſſe- 
ew 18 J. 45s. 4d, numero-pro 171. 75. blanc. | 

That of 19 H. 3. exaQly anſwers twelve pence per 
found, which amounts to fix pounds fifteen ſhillings, 
nd added to one hundred thirty-five pounds make juſt 
e hundred forty-one pounds fifteen ſhillings. 

And the other eſtimate is very near the {ame account, 
mating the difficulty of ſmall fractions, four pounds nine 
allings and four pence, with the adding of twelve pence 
r every pound to make it Sterling, amounts to about 
ur ſhillings and ſix-pence, which added to four pounds 
me ſhillings. and ſour-pence make four pounds thirteen 


. — 


(a) This ſhould be 974. 9s. 104 
P 2 | ſhillings 


207 


208 


the town at the farm rent of one hundred pounds Lie 


ed to eighty-nine pounds five ſhillings numero upon 1 
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ſhillings and ten pence ; ſo the allay of Sterling at that 
time ſeems to be twelve pence of copper to every pound 
of ſilver. 

The ſum therefore is, 1. That blanc ferme or blanc m 
was the eſtimate of money in pure ſilver without allay, 
and accordingly it was to be anſwered, viz. one hundred 
pounds blanc was to anſwer one hundred and five pounds 
numero. 2. That a ferme or ſum of money numero was ſo 
much Sterling money according to the ſtandard of thok 
times. 3. That the ſtandard of Sterling money in thoſe 
times was finer than it hath been ſince the time of Ed 
ward I. namely Sterling was then eleven ounces eight 
penny weight finer ſilver, and twelve penny weight of 

lay. 4. That when at the exchequer they burnt the 
money to make aſſay of it, in caſe twenty ſhillings numer: 
were reſerved, it ſufficed if it held the allay of Sterling, 
viz. eleven ounces, eight penny weight of pure filver, 
and twelve penny weight of allay ; but if it were reſerved 
blanc, then the good Sterling was brought to the teſt, yet 
it went for leſs than Sterling, by twelve penny weight in 
every pound, and therefore they were to add five pound; 
in the hundred to make it up blanc. 5. But when this 
probation grew troubleſome, and Sterling money was well 
eſtabliſhed, then they, that were to pay one hundrec 
pounds blanc, paid one hundred and five pounds Sterling 
as the common eſtimate of blanc money: it ſeems that it 
king John's time the ſtandard of Sterling money was fr 
lower and worſe, than at any time before or after, eſpe 
cially towards the latter end of his reign. 

The borough of Virh was antiently from the conquel 
till 17 Johann. held at the yearly rent of eighty pour 
per annum blanc, which was anſwered by-the ſheriff in ti 
times of Henry II. and Richard I. | 

7 Johann. the king granted the borough of //ic 


ling : in the pipe-roll of 24 H. 3. homines de Wico redd. 
compotum de 100 l. numero, pro 801. blanc, which impo 
theſe ſums 1o be equal, and afterwards 43 H. 3. hm! 
de Wico reddunt compotum de 801. blanc, que funt ext 
ed 84 J. and in 17 E. 3. this eighty-four pounds was 1 


extent, which ferme of e pounds five * 
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they have ever ſince anſwered ; whereby it appears the 


ſtandard of Sterling was but low in king John's time, for 


eighty pounds blanc was in his charter eſtimated at one 


hundred pounds Sterling: again it was high in 43 H. 3. 
viz. after the rate of twelve penny weight of allay in a 
pound of fine filver ; for there, eight-four pounds Ster- 
ling is rated to be eighty pounds blanc; and in Ed- 
ward III. the ſtandard was lower, than twelve penny 
weight of allay, viz. above twenty-four penny weight of 
allay and more in a pound weight of fine ſilver; but af- 
terwards raiſed to eighteen penny weight of allay towards 
the latter end of his reign, which hath hitherto continued 
25 the true ſtandard of Sterling filver. | 
Theſe curioſities, tho they be not much in uſe at this 
day, yet they are fit to be known for underſtanding the 
old rolls, 2 2 
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C HA N XX. 


Concerning the counterfeiting of the king's coin what it 
is, what the penalty thereof antiently, and what at 


this day. 


AVING taken this compaſs I now deſcend to the 

offenſe itſelf, wherein I ſhall conſider, 1. What is 
the coin or money of the king. 2. What a counterfeiting 
thereof. 3. What the puniſhment before this ſtatute. 
4. What the puniſhment ſince this ſtatute. 

I. What ſhall be ſaid the king's money. 

The money of a foreign kingdom is not the king's mo- 
ney within this act, and therefore at common law the 
counterfeiting thereof was only puniſhable as a cheat; 
and now by the ſtatute of 14 Eliz. cap. 3. it is made He 
miſpriſion of treaſon to counterfeit any foreign coin of tion 
gold or ſilver, tho not made current here by proclama- Pts 
tion. land is 


The money of a foreign kingdom made current by pro- bond fe 


clamation, tho it be now, as to all civil reſpe&s, the WF Wh. 
proper monev of this kingdom, yet, as to the crime of Pence c 
treaſon, it was not the king's money within this act. & as b. 
And therefore a ſpecial ſtatute was made, viz. 1 Mar bereof 
cap. 6. that if any perſon falſely forge or counterfeit an | g is 
It was 


ſuch kind of coin of gold or filver as is not the propel 
coin of this realm, and is or ſhall be current within thi ut on!) 
realm by the conſent of the queen, her heirs or ſucceſſom ent of 


then ſuch offenſe ſhall be judged high treaſon.  v nfory 

This conſent cannot be but under the great ſeal, vir the ki 
by proclamation and a writ under the great ſeal annere And 
thereunto, or ſome other ſufficient notification under tb Vt th 
great ſeal ; and it muſt be of money of gold or five! ule it i 
which I take to be a denomination ex majore parte, if W's ar 
be ſuch a foreign coin as is, for the moſt part, of gold oy becau 
ſilver. * 


Bu 
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But even the counterfeiting in copper or braſs gilt, or 
in tin or alchymy, if the exemplar itſelf be of gold or 
ſilver, is within this act of 1 Mar. cap. 6, 

If the coin of Ireland doth not ſubltantially differ in 
the ſignature or impreſſion from the coin of England, the 
counterfeiting of that money here in England ſeems to be 
2 counterſeiting of the king's coin here in England; but 
if the ſtamp. or impreſſion bear no ſuch reſemblance, as 
is eaſily diſcernible, then it is conſiderable, whether it be 
2 counterfeiting. of the king's coin here, for {reland is a 
diſtinct kingdom from England, tho part of the domi- 
nions of the crown of England. 

Yet it ſeems that it is treaſon within the act of 25 E. z. 
1. Becauſe the words of the ſtatute are 2 monoye, and not 
ſpecially the money of England, and money coined by the 
king's authority in Ireland is ſa moneye, tho it be not the 
current money of England. 2. Becauſe by the expreſs 
words of the ſtatute of 25 Eliz. the clipping of coin of 
this realm, er any the dominions thereof, is enacted to be 
treaſon ; it is not to be fuppoſed that the parliament 
would make the clipping of Iriſh coin treaſon, unleſs the 
aunterfciting thereof were treaſon; and with this the reſo- 
WH ution of the caſe of mixt monies in Sir Ihn Davys's re- 
ports agrees, viz. that the imbaſed coin ſtampt for {rc- 
land is lawful money of England within the condition of a 
bond for payment of money in Ireland. 

What ſhall we ſay concerning the farthings and half- 
ence of copper newly minted in England, and proclaim- 
ed as before to be current money, is the counterfeiting 
hereof treaſon? * ® See Stat, 
It is true, in antient proclamations for farthing-tokens Ge. 3. ch. 
It was not uſual to be, that it ſhould be current money, 
ut only that it ſhquld be uſed as tokens, and the punith- 
„Neent of counterfeiters was either in the ſtar- chamber, or 

7 information or indictment, and fine and rein 
de king's bench. 
And yet it ſeems to me, that this vreclenation makes 
be dot the king's money within this act of 25 E. 3. 1. Be- 
ve it is ſo mettle only to a ſpecial purpoſe, namely in re- 
its and payments under ſix- pence, and not otherwiſe. 
hecauſe here is no diſpenſation or non ob/lante of the 
latute of 2 8. E. 3. Again, when by the ſtatute of 25 E. 3. 


cap. 
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the ſucceeding rightful king, till it be recalled by pro- 
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cap. 13. it is enacted, that the money of gold or ſilver 
which now runneth ſhall not be impaired in weight or 
allay, we can hardly think it ever intended that the cop- 
per money ſhould be that money, which ſhould be in- 
tended within the act made at the ſame parliament touch- 
ing treaſon ; but guere tamen. | 

If money be decried and varies ſignally from the ſtamp 
and impreſſion in the coin that is commonly allowed, this 
is not money within this act, for it hath loſt its denomi- 
nation and legitimatien by the king's proclamation (a). 

The money of an uſurper bearing his ſtamp and 
effigies and inſcription, is the king's money in the time of 


clamation. If, upon the evidence againſt any counter- 
feizer of the king's coin, tho? it be but of a late coinage 
or impreſſion, it comes in queſtion whether the coin that 
is counterfeited were the coin of this kingdom, it is not 
neceſſary to produce a proclamation to prove its legitima- 
tion for theſe reaſon; 1. Becauſe where there were pro- 
clamations of coin they are for the moſt part loſt: if we 
ſhould be put to prove a proclamation for the coins of 
queen Mary, queen Elizabeth, where ſhould we find 
them? 2. Bezauſe in moſt kings' times there are vari- 
tions of the impreſſions without any proclamation, or ſo 
much as a new indenture between the king and the maſter 
of the mint. 3. Becauſe there are very few proclami- 
tions, except that before - mentioned in king James's time, 
that expreſs any more than the weight and allay, but the 
impreſſion or effigies is rarely, if at all, expreſſed, and 
ſuch proclamation would import little to aſcertain the 


effigies or ſtamps ; and for the ſame reaſon the indenture ditore, 


of the mint is not abſolutely neceſſary, tho in ſome calc Bu 
it may be uſeful. 4. Becauſe eſpecially in antient coins a charge 
diuturnitate temporis omnia præſumuntur ritè acta, if prog ber th 
clamation or indenture be neceſſary, it ſhall be preſumeſ 'avſon 
in length of time, as a licence of appropriation (hall bay wilt 
preſumed by long continuance, tho not ſhewn. ” þ 

| | cult fo 


(0 For this reaſon, when it was thought neceſſary by Veight 
the broad pieces were cried ſpecial act of parliament | 
down, and the officers of the G. II. cap. 26 to make th 
revenue charged to take them counterfeiting of them dur! 
in payment for one year after, that year treaſon. 


Th 
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The queſtion therefore, whether the coin that is coun- 
terfeited be the coin of this kingdom, is a queſtion of 
gad, which upon evidence of common ' uſage, reputation, 
&c. may be found to be Engliſh coin, tho no proclama- 
tion of it extant. | | 

But it may be of ſome uſe in caſe of newneſs of coin 
to produce the indentures, 'or the officers of the mint, or 
the ſtamps here uſed for the coin, and the like evidences 
of fact. 

But as to foreign coin legitimated here, it ſeems ne- 
ceſſary to ſhew the proclamation, together with the pro- 


clamation-writ, or a remembrance thereof; and this is 


expreſly required by the ſtatutes of 5 & 18 Eliz. for im- 
pairing or clipping foreign coin. 
Il. I come to the ſecond conſideration, what is a coun- 
terſeiting within this law. | 
And before I come to particulars it muſt be remem- 
bered, that the misfeaſances concerning coin refer to two 
forts of perſons ; firſt, to ſuch as are authorized either by 
e their office, or by charter, or by cuſtom to coin money; 
i WI nonetarii, moneyers, minters; or ſecondly, thoſe who do 
(Wl counterfeit, or take upon them the ſtamping of coin 
+ Wl vithout ſuch authority, counterfeiters, clippers, waſhers, 
ſol Sc. | | 
er Touching the former of theſe 3 H. 7. 10. (b) Si ipſe, 
u- ſui facit monetam in Anglia authoritate regia infra turrim 
ne, London vel alibi in Anglia vel Calicia, illam facit minus 
wein pondere per dimidium ordinationts. antiqui ponderis, &c. 


vel falſo metallo, eft proditio, & tamen ipſi, qui illam mone- 


ditores nec proditio, ſed miſpriſſo. | 

But it is not every miſtake in weight or allay, that 
chargeth the moneyers with ſo high a crime as treaſon, 
lor the maſter is chargeable by his indentures to a fine and 
ranſom for ſome miſtakes of this nature; but it muſt be 


runs proditoriè, and ſo it muſt be proved, for it is diffi- 


cult ws the beſt artiſt to make every piece of the preciſe 
veight, 


(5) pl. 3. 
| Touching 


tam utterant ligeis domini regis infra Angliam non ſunt pro- 


2 wilful groſs proditorious doing it, for the indidtment 
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Touching others that either counterfeit or imbaſe the 
coin. 

Fir, There muſt be an actual counterfeiting, for a 
compaſſing, conſpiracy or attempt to counterfeit is not 
treaſon within this ſtatute without an actual counterfeiting. 

But if many conſpire to counterfeit, or counſel or abet 
jt, and one of them doth the fact upon that counſelling 
or conſpiracy, it is treaſon in all, and they may be all in- 
died for counterfeiting generally within this ſtatute, for 
in ſuch caſe in treaſon all are principals. | 

How far a receiver is a principal, videbimus infra Co, 
Pla. Cor. 138. Dyer 296. e 

If A. counterfeits, and by agreement before that coun- 
terfeiting B. is to take off and vent the counterfeit mo- 

ney, B. is an aider and abetter to ſuch counterfeiting, and 
conſequently a principal traitor within this law; but if 
B. knowing that A. hath counterfeited money, put off this 
falſe money for him after the fact, without any ſuch 
agreement precedent to the counterfeiting, he ſeems to be 
all one with a receiver of him, becauſe he maintains him. 

If A. counterfeits money, and B. knowing the money 

to be counterfeit vent the ſame for his own benefit, B. i 
neither guilty of treaſon nor miſpriſion of treaſon, but it 
is only a cheat and miſdemeanor in him puniſhable by fine 
and impriſonment. 

But if B. knows that A counterfeited it, and doth nei- 
ther receive, maintain, or abet him, but. conceals Is 
knowledge, this is miſpriſion of treaſon ; and with this 
difference the book of 3 H. 9. above cited is to be under- 
ſtood, and ſo it was ruled upon debate at the ſeſſions at 
Newgate Car. 2. ex libro Bridgman (c). 

A. faſhions ſtamps for the counterfeiting of money, 
but he is diſcovered and apprehended before he hath 
actually counterfeited it; this is no treaſon within this 
ſtatute (4), for tho he hath counterfeited the ſtamps, ye! 
he hath not counterfeited the money of England. 


te Aug. 16 Car. 2. in the treaſon by the ſtatutes of 5 
caic of Richard Oliver, Kel. 33. & gW. z. cap. 25. and 7 4m 
(4) 1 Rich. 3. 1. but is cap, 25. 
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A. counterfeits the king's money, but never vents it ; 
this is a counterfeiting, and treaſon within this. ſtatute, 


and ſo it hath been ruled Co. P. C. p. 16. 
A. counterfeits the coin of this kingdom or any foreign 


coin of ſilver or gold of any foreign kingdom (e), and 


this counterfeiting is in another metal, as tin, lead, al- 


chymy, copper gilt or ſilvered over, yet the former is 


treaſon within the ſtatute of 25 E. 3. and the latter with- 
in the ſtatute of 1. Mar. If there be a lawful coin of this 
kingdom, and A. doth counterfeit it im a conſiderable 
meaſure, but yet with ſome ſmall variation in the inſcrip- 
tion, effigies, or arms, to the intent thereby to evade the 


ſtatute, yet this is a counterfeiting of the king's money, 


and that intent doth unqueſtionably appear, if he vent it 
25 true: vide ſupra de private ſig netto. 16. Fac. (/) 


The clipping, waſhing, or impairing, &c. of foreign 


coin made current by . proclamation moſt certainly was 
not treaſon by the ſtatute of 25 E. 3. but was made trea- 
ſon de novo by the ſtatute of 5 & 18 Ehz. 

But whether the clipping, waſhing, or impairing the 
proper coin of this realm for lucre or gain were treaſons 
within this ſtatute of 25 E. 3. or not, is a queſtion that 
deſerves conſideration, which, tho it be now ſettled by 
thoſe ſtatutes to be treaſon, yet it is of moment to be 
known ; if it were and continues treaſon by the act of 
25 E. 3. then the judgment is only to be drawn and 
hanged ; if it be a new made treaſon, then by my 
lord Coke's opinion the judgment muſt be hanged, be- 
beaded, and quartered, as in treaſon for compaſſing the 
ting's death. Co. P. C. p. 17. 

| will therefore give the hiſtory of this buſineſs of waſh- 
ng, clipping, &c. ab origine from the time of the ſtatute 
« 25 E. for the hiſtory of former times at common 
I will be given in the next ſection. 

It appears by the record of M. 31 E. 3. coram rege rot. 
18, 55. Bucks, cited by Co. P. C. p. 17. within fix years 
ater the ſtatute of 25 E. 3. that for counterfeiting and 


e This muſt be ſuppoſed priſion by 14 Eliz. prout patet 

0 be foreign coin current ſupra. 2 

chin the realm, for to coun- ] Robinſon's caſe, 2 Rol. 

leit other coin is only miſ- Rep, 50. 
5 reſection 
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reſection of the King's coin the abbot of Muſſenden was ad- 
judged to be drawn and hanged, but not quartered, 

By the ſtatute of 3 H. 5. cap. 6. clipping, waſhing, and 
filing of the money of the land is declared to be treaſon, 
and the offenders to be traitors, and ſhall incur the pain 
of treaſon; this was made to ſettle the doubt, and not 


purely as a new law. : 
The petition, upon which this a& was made, 1s more 


full than the act, as it is printed, Rot. Parl. 3 H. ;. 
part 2. u. 40. Item pryont les commons, qe come de- 
« yant ces heures grand doubt & awereſtee ad eſte, le 
& quelle le tonſure, loture, filinge, & autre fauxiſme de 
i yoſtre monoy duiſſent eſtre adjugge treaſon ou/nient, a 
ic cauſe qe null mention ent eſt fait en la declaration des 
& articles de treaſon faits en le parlement de voſtre treſ- 
© noble beſaiel lan de fon raigne 25. Pleſe a voſtre royal 


© majeſtee de ordeiner, declarer, & determiner en ceſt 
« preſent parlement par authority dicel, qe ceux, qe ton- 
* dent, loient, filent, ou aſcun autre fauxiſme facent 


« de voſtre monoy, ſoient adjugges traytors, & encurgent 
* la pain de treaſon, ſi bien come ceux qe apportent 
© faux monoy en Engleterre ſachant la eſtre faux, & qe 
ce ceſt declaration ſi bien ſoy extende al tiels tonſure, lo- 
© ture, & fauxiſme faits avant ces heures come a faire 
« en temps avener. Ro. Quant a le loture, tonſure & 
* fileinge ſoit il declare pur treaſon.” | 

Nota, A retroſpe& defired, which was not uſual, un- 
leſs the law had held it treaſon before. | 

By the ſtatute of 4 H. 7. cap. 18. counterfeiting or 
forging of foreign coin current here is enacted to be trea- 
ſon, which before was neither felony nor treaſon. 

By the ſtatute of 1 E. 6. cap. 12. it is enacted, that 
there be no other treaſon nor petty treaſon, but what was 
ordained by the ſtatute of 25 E. 3. or by that act; and 
after certain new treaſons enacted there is a proviſo, that 
this act extends not to repeal any act of parliament con- 
cerning the counterfeiting, forging, clipping, waſhing or 
filing any coin of this realm, or any coin of other realms 
made current here, or the bringing into the realm an) 
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This proviſo was abſolutely neceſſary in relation to the 
treaſon in counterfeiting foreign coin contrary to the ſta- 
tute of 4 H. 7. cap. 18. becauſe a new treaſon, but whe- 
ther neceſſary in relation to clipping or impairing the coin 
of England declared to be treaſon by the ſtatute of 3 H. 5. 
may be doubtful upon what herein after follows, but 
certainly was very fit and convenient to avoid the 
queſtion. 8 A 
Buy the ſtatute of 1 Mar. cap. 1. it is enacted, that no 
offenſe being by act of parliament or ſtatute made treaſon, 
petit treaſon, or miſpriſion of treaſon, by words, writ- 
ing, cyphering, deeds, or otherwiſe howſoever, ſhall be 
adjudged to be high treaſon, petit treaſon or miſpriſion 
of treaſon, but only ſuch as be declared and expreſſed 
to be treaſon, petit treaſon, or miſpriſion of. treaſon in or 
by the act of parliament of the twenty-fifth year of king 
Edward III. concerning treaſon, nor any pains, penalty 
or forfeiture to enſue upon any offender in treaſon, petit 
treaſon, or miſpriſion of treaſon, than ſuch as are ordained 
by that ſtatute ; and all offenſes made felony or præmunire 
ſince 1 H. 8. not being felony or within the ſtatutes of _ 
præmunire before, and all articles, &c. concerning the 
ſame are repealed. 

And yet it appears by the ſtatute of 1 & 2 Ph. & M. 
cap. 11, that then, notwithſtanding the ſtatute of 1 Mar. 
cap. 1. they did take the impairing as well as forging or 
counterfeiting the king's coin to remain treaſon; for, by 
that ſtatute of 1 & 2 P. & M. cap. 11. that makes the F1 
importation of foreign counterfeit coin to be high trea- | 
ſon, it is provided, that any that ſhall be accuſed of the 
offenſes contained in the ſame ſtatute, or any other of- 

, WY {ene concerning the impairing, counterfeiting or forging 
. WH &f ay coin current within this kingdom, ſhall be indict- 
| WH ©), arraigned, tried, convicted and attaint by ſuch like 
t Wh ©idence, and in ſuch like manner and form as hath been 
. WH ud in England at any time before the firſt year of the 
ein of king Edward VI. | 
2 So that it ſeems they took impairing of any coin cur- 
to be a treaſon in force, but on the other fide it may 
te ſaid, ſo they took alſo the forging of any foreign coin - 
current to be treaſon, when as yet the ſtatute of 4 H. 7. _ 
concerning forging of foreign coin made current ſtood re- .4-< 
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pealed by 1 E. 6. but it is plain that no ſuch conſequence 
could be made, for by the ſtatute of 1 Mar. ſeſſ. 2. cap. 6. ſc 
forging of foreign coin made current here is enacted to be l 
treaſon ; ſo that as to the point of foreign coin made cur. 
rent here, tho the ſtatute of 4 H. 7. cap. 18. ſtood repeal- 
| ed, yet 1 Mar. cap. 6. ſtood in force at the time of the 
= making of the ſtatute of 1 & 2 P. & M. cap. 11. 


I 

1 

85 

be 
e b 
11 


= Then enſues the ſtatute of 5 Eliz. cap. 11. which te- 
=_— . citing in expreſs words, that the ſtatute of 3 H. 5. con- 
= cerning clipping, &c. is repealed by 1 Mar. cap. f. and 
| | the miſchief that happens thereby, enaQs, ©* That if, 


« after the firſt day of May next, clipping, waſhing, 
4c rounding, or filing for wicked lucre or gain's fake 
% any of the proper monies'or coins of this realm or the 
5 % dominions thereof, or the monies or coins of any other 
6 & realm allowed and ſuffered to be current within this 
p * realm or the dominions thereof, or that hereafter at any 
5 e time ſhall be lawful monies or coins of this realm or 
& of the dominions thereof, or of any other realm, 
« and by proclamation allowed and ſuffered to be cur- 
& rent here by the queen, her heirs or ſucceſſors, ſhal 
© be taken, deemed, and adjudged by virtue of this ad 
© to be treaſon, and the offenders, their counſellors, 
; & conſenters and aiders ſhall from and after the firſt day 
= & of May be deemed traitors, and ſuffer pain of death 
=_ 4 and forfeit their goods, and forfeit all their lands dur- 
Þ © ing their lives only. 
| „ That all, that by charter have lands or goods df 
«traitors within their liberties, ſhall have theſe : a pre 
1 * viſe that this act make no corruption of blood or loſ 
„ of dower.” | 
L And the act of 18 liz. cap. 1. declaring that the fi. 
ſifying, impairing, diminiſhing," ſcaling or lightning « 
money was not within the act of 5 El;z. which ought tobe 
taken ſtrictly according to the words thereof, and the like 
offenſes not by any equity to receive the like puniſhmen 
or pains, enacts thoſe offenſes to be treaſon almoſt in it 
dem verbis with that of 5 Eliz. with the like proviſo ; and 
note this clanſe in both ſtatutes, and the offenders bein 
lawfully thereof convift or attainted according to the due ord 
and courſe of the laws of this realm ſhall ſuffer the pal 
of death. n | 


The! 
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Theſe acts do, in effect, declare, that this was not trea- 
ſon within the ſtatute of 25 E. 3. and that the ſtatute of 
i Mar. cap. 1. repealed that declaration that was made in 
3 H. 5. and gives the reaſon, becauſe the law being penal 


words, and the like offenſes not by any equity to receive 
the like puniſhment, and therefore lightning or ſcaling 
were not within the act of 5 Eliz. and neither within the 
at of 25 E. 3. againſt counterfeiting the coin. | 
And yet it is obſervable, that thoſe very judges, which 
were preſent at the making of the ſtatute of 5 Eliz. yet 
upon a ſolemn conſideration in H/r:ight's caſe, T. 6. Eliz. - 
Dyer 230. did agree that the judgment in treaſon pro ton- 
fura monetæ Anglie is no other but to be drawn and hay 
ed, and accordingly judgment was given in that caſe; 
and upon ſearch, of the precedents at Newgate J find, 
that altho ſome judgments in caſe of clipping of money 
are to be drawn, hanged, beheaded and quartered ; yet the 
greater number both of former and latter times have been 
only to be drawn and hanged (g) according to the judg- 
gent in 6 El:z. 
And therefore my lord Coke, Pl. Cor. p. 17. tho he 
Trees, that the judgment for counterfeiting the coin of 
gland is only to be hanged and drawn, as it was before 
he ſlatute of 25 E. 3. ſeems nevertheleſs to be miſtaken, 
then in the ſame page he ſaith, that if any be attainted 
vr diminiſhing the king's money upon the ſtatutes made 
the time of queen Mary or queen Elizabeth, becauſe it 
high treaſon newly made, the offender ſhall have judg- 
tent as in the caſe of high treaſon, viz. to be drawn, 
anged, beheaded, diſmembered, quartered, Ge. for the 
eater number and better precedents run only to de 
nun and hanged ; and ſo it was lately ruled upon great 
nſideration in a caſe in the King's bench (5), tho per- 
ance it is not error, whether the one judgment orother 
given. 
Upon the whole matter therefore it ſeems to me, 
That altho it ſhould be admitted, that clipping of the 
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coin of England continued treaſon notwithſtanding the ſta. c 


. tute of 1 Mar. that yet it is, at this day, treaſon mere ll ' 


by the ſtatute of 5 Elix. and therefore every inditmen, 
at this day, for clipping or impairing, &c. muſt purſue * 
the words of the ſtatutes of 5 & 18 El:z. and conclude 

contra formam ftatuti ; and this, not only in the caſe of W 
clipping of foreign coin, which certainly was no treaſon MI © 
after 1 Mar. and before 5 El:z.. but alſo in relation t 


the coin of England; and the reaſon is, 1. Becauſe this WM the 
ſtatute hath added a qualification to theſe treaſons of | 
clipping or lightning, viz. it muſt be for lucre's ſah, 
which muſt be expreſsly laid in the indictment, but need Ml . 
not have been ſo laid by the ſtatute of 3 H. 5, for tho, 4 
perchance, it was intended, yet it was not expreſſed in '= 
that ſtatute, neither needed it then to have been in the in-. vaſ 
diament. 2. Becauſe in expreſs words the ſtatutes i eim 
5 & 18 Eliz. ſay, that it ſhall be treaſon by virtue of the 
this ſtatute, which is not a bare recital as in the beginning © 
of the ſtatute, that the ſtatute of 3 H. 5. was repealed; accu 
but it is alſo an expreſs enaQing clauſe, which is in effed lon, t 
excluſive of any other law to make it treaſon, but this « ar d 
5 or 18 Eliz. for theſe words are in both the ſtatute: dict 
3. Becauſe it extremely alters the conſequences of a judy order 
ment in treaſon, for here is no loſs of dower, no loſs « that tl 
land but during life, no corruption of blood, ſo that the that al 
ſtatutes did perfectly intend a total new eſtabliſhment ol the 
qualification of this treaſon. wo w; 
2. That altho this be a new law, yet in as much In ti 
neither at common law, nor after the ſtatute of 25 E. by. 99 


the treaſons or offenſes concerning money had any great 
judgment than ſuch as is given in caſe of petit treaſa 


to be burnt, no higher or other judgment is to be gil 
upon the ſtatutes of the 5th or 18th Elix. and hence it 
that in the ſtatute of 25 E. 3. tho it rank countertziti 
money among high treaſons, yet it alters not the ju 
ment that was at common law ; nay tho it be moſt cer: 
that the ſtatute of 25 E. 3. as to ſome points of bring 
in foreign money be introduQtive of a new law, yet in 
much as it concerns money, wherein the higheſt juds 

at the time of 25 E. 3. was only that c? petit treaſon, 


— 
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doth not inhanſe the judgment higher ; and accordingly 
it was reſolved upon great advice and conſideration of 
precedents Car. 2. Banco Regis in the caſe (i) for clipping 


Engliſh coin. 


waſhing, &c. the coin of England or foreign coin made 
current, there is no neceſſity either upon the trial or the 
indictment of two witneſſes, required in other caſes by 
the ſtatutes of 1 E. 6. cap. 12. and 5 E. 6. cap. 11. 

For as to the counterfeiting of money, or ſo much as 
was treaſon for impairing money, by 1 & 2 P. & M. 
caþ. II. it is expreſsly provided, that no other evidence 
ſhall be requiſite either upon the indictment or trial than 
was before the ſtatute of 1 E. 6. and as to clipping and 
waſhing, the very ſtatutes of 5 and 18 Eliz. in expreſs 
terms require only a conviction and attainder according to 
the order and courſe of law; and therefore tho the ſta- 
tute of 5 E. 6. cap. 1 1. enact, that two witneſſes or lawful 
xccuſers ſhall be required upon proceeding for any trea- 
ſon, that now be or hereafter ſhall be, yet that act is thus 
far derogated by thoſe two acts, that require only an 
nditment, a conviction and attainder according to the 
order and courſe of the law generally; for tho it be held, 


that all trials of - treaſon ſhall be according to the courſe 
of the common law, doth not take away the neceſſity of 
two witneſſes upon the indictment, becauſe that is a diſ- 
ind thing from the trial. 14 Flix. lord Lumley's caſe, 
Dy. 99. Co. P. C. p. 25. yet the words (conviction and at- 
inder after the order and courſe of the law) mentioned in 
the ſtatutes of 5 and 18 Elia. include the indictment as 
ell as the trial, and therefore even without the aid of 
be ſtatute of 1 U 2 P. M. cap. 11. reſtores the whole 
noceeding according to the order of the common law in 
iſe of clipping or waſhing, as the ſtatute of 1 C 2 Ph. 
Mar. doth in expreſs words in caſe of counterfeiting. 

And note, upon the ſtatute of 5 and 18 Eliz. tho' Iriſh 
un be not current in England, when of a baſer allay, 


(i) This I take to be the forecited caſe of Bellow and Nor- 
1 Ven. 254. 


Vol. I. | Q yet 


3. That upon any trial of counterfeiting, clipping, | 


that the ſtatute of 1 F 2 P. M. cap. 10. that enacts, 
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yet it is the king's coin, and clipping of waſhing in Ex- 
land the coin of Ireland is treaſon by thoſe acts, for the 
words are the coin of this realm or dominions thereof, which 
extends to Ireland. | 

4. The fourth thing obſervable upon theſe ſtatutes is, 
that the act of 1 Mar. cap. 1. reducing all treaſons to the 
ſtandard of 25 E. 3. doth not only repeal treaſons, that 
were newly enacted de novo, but ſuch acts concerning trea- 
ſon as were only declarative, as this of 3 H. 5. among 
others. Fl 

IV. The forrth thing, that I propounded to conſider, 
is the hiſtory of the puniſhment of counterfeiters, &c. of 
coin before the ſtatute of 25 E. 3. and how it hath ſtood 
ſince. | 

In this kingdom and indeed in all kingdoms the coun- 
terfeiting of the king's money hath been in all ages crimn navi 
læſæ majeftatis (i), tho in many of the old books () it ſent 
comes under the general title of crimen falſi. r at le 

But the puniſhment in its kind and degree hath among WW Afte: 
us very much varied both in relation to the monetarii or Wonſtan 
moneyers, that were intruſted with the making of coin, 
and others that took upon them to counterfeit the king's 
coin: among the laws of king Athel/an, I. 19. ſet down 
by Brompton, p. 843. Una moneta fit in toto regni imperi, Wore 2 
& nullus monetet extra portum, fit monetarius reus fuerit, di 


amputetur ei manus, & ponatur ſupra monete fabricam, a. Nen an 
cord Hoveden ſub anno 1127. & M. Paris fub anno 1125 (0, But af 
In the time of Henry l. it is written by Simon Duni: counte; 
merſis, p. 214. Monetarii totius Anglia principales depre- 6 6. 
8 nas mu 
V By the old Roman law, mie obnoxii majeftatis if. Pl 
Qui nummos aus eos, argentevs a= committunt, & guicungue ſolar Hin. 
dulieraverit, laverit, conflave- rum adulter poterit reperiri, flaw 
rit, raſerit, corruperit, vitiave- marum exuſtionibus mancipetur, % Will 
rit, vultuve principum fignatum Lib. IX. Cad. tit. 24. J. 2.8 b ann 
mone:am, præter adulterinam, alſo Wilkins's Leges Anglrò uff 25. 
reprobaverit, honeſtior ininſulam p. 59, in notis. For cl, 
deportandus, humilior aut in me- h Bracton, Lib. III. de cr: ed only 
tallum damnandus, aut in cru- na, cap, 3. $ 1. Glanvil. Lib ta e iun 
cem tollendus ; and whatever XIV. car. 7. Flet. Lib. I. c 65 p 
degree he was of, ejus bona 22. _ C. 
Hſco dinclicantur; fee Jul. Pauli (m) Leges Etlelſtani, l. 21 n t! 
ſententias receflas, Lib. V. tit. Wilk. Leg. Anro-CSax. p. os th 
12.5. 12. and Lib. V. tit. 25, See * Edeari, l. 5. C ; e Caſe 
$. 1. Afterwards by a law fiitutiones Ethelredi in fre. * 5. 
of Confiantine, Cudende pecu- ges Canuti, J. 8. „ * => 
| | „ 
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henſi adulterinos, ſcilicet non puros ex argento, fecifſe dena- 
ri0sy juſſu regis fimul Wintoniæ congregati omnes und die 
amputatis dextris evirantur ; Et ibidem p. 231. Qui fulſos 
denarios fecerit, oculos & inferiores partes corporis perdet ; 
and Knighton, p. 2377. H. 1. flatuit, ut fures fuſpenderen- 
tur, falſarii oculos & genitalia amitterent, & ut denarii & 
bolt efſent rotundi (n). PRES} 

Knighton, p. 2463. Edwardus primus tenuit parlia- 
© mentum apud London, fecit mutari monetam regni, 
© que illo tempore fuit viliter retonſa & abbreviata, 


© ritatem inquirens, & comperiens trecentos & plures 
* de illo delicto & felonia publicè convictos, quorum 
quidam fuerunt ſuſpenſi, quidam diſtracti & ſuſpenſi 
ſecundùm delicti quantitatem & qualitatem, & ordi- 
navit, quod deinde Sterlingus & quadrans deinceps eſ- 
ſent rotundi :?* ſo that clipping was then held treaſon, 
r at leaſt felony. | 

onſtantly to be drawn and hanged, becauſe that was the 
roper judgment of it before the making of the ſtatute. 

And altho the courſe hath been in treaſons concerning 
e king's perſon not to allow the privilege of clergy, yet 
fore 25 E. 3. cap. 4. pro clero it had been thought and 


jon an indiQtment for counterfeiting money (0). |, 

But after that ſtatute clergy was not allowable in caſe 
counterfeiting money, 19 H. 6. 47. b. Stamf. Pla. Cor. 
4. b. yet whereas in caſes of treaſon regularly he that 
nds mute ſhall be thereby convicted 15 E. 4. 33. a. 
nf. Pla. Cor. 150. a. becauſe not within the ſtatute of 
min. 1. cap. 12. (p) yet we have ſome hiſtorical in- 


% Hill. Leg. Hen. I. p. victed of felony and ſedition 
%% anno 1108. 5. 308. /ub in counterfeiting the great 
P1125, ſeal; but in Tlerpe's caſe. 
0 For clergy was antiently (T. 21 E. 3. Rot. 23. Rex.) who 
ed only in ſuch treaſons, was convicted of ſedition in 
vere immediately againſt levying war, it was adjudged, 
*:nz's perſon, and there- that he could not be admitted 
0. P. C. p. 16. clergy was to his clergy ; nota la diver fite ; 
wed in the caſe of coun- but the 26 H. 8. cap. 13. takes 
ng the great ſeal. See away clergy in all caſes of 
the caſe of Burdon, (P. treaſon : wid: antea in notis p. 
b. 2. B. R. Rot. 25 Rex. 185 & 186. 

en) who was admitted (p) 2 Co. Infl. 177. 

* clergy on being con- 1 


2 | ſtances, 


© unde populus regni graviter conquerebatur, & rex ve- | 


After the ſtatute of 25 E. 3. the puniſhment hath been 


1Qiſed in antient time to allow the privilege of clergy 
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ſtances, that upon indictment of counterfeiting coin, the 


© Priſoner ſtanding mute was put to pain fort & dur. 


+ See the 
Stat. 12 
Ceo. 3. 
ch. 20. 
concern- 
ing ſtand- 
ing mute 
and refuſ- 
ing to 
plead. 


4 Black. 
Com. ch. 
vi. page 89. 


ſtatutes, which brought leſſer offenſes concerning mone 


mall have a parity of judgment. 


Knighton tempore R. 2. ſub anno 1389, before Bellnqp, 
Skipwith, and others apud Lincoln ſeptem falſarii mane 
convicti, qui ſimul tracti fuerunt & ſuſpenſi, & quidam vi. 
carius de Wintringham obmuteſcens adjudicatus eft ad pe- 
nam mutorum ; but at this day the law is taken otherwiſe, 
and that ſtanding mute amounts to a conviction of the 
crime 1. 

And in ſhort at this day in all caſes of treaſon for coun. 
terfeiting the coin of this kingdom, or of any of the domi 
nions thereof, or of foreign coin made current by pro- 
clamation, or for waſhing, clipping, ſcaling, impairing, 
or diminiſhing; the ſame, tho moſt of theſe are made tres 
ſon by new acts of parliament, as 1 Mar. cap. 6. 5 El 
cap. 11. 18 Eliz. cap. 1. yet the judgment is only for 
man to be drawn and hanged, for a woman to be burned 
and ſo (as I ſaid) it was ſolemnly reſolved. 

And the reaſon is, becauſe tho moſt of thefe be ne 
treaſons made by act of parliament, yet they are alli 
their matter concerning money, wherein the judgmei 
at common law was, as in caſe of petit treaſon; and thy 
judgment was not altered by 25 E. 3. in caſe of coun 
terfeiting, which is the higheſt offenſe concerning mone 
and therefore is not to be exceeded by the intent of tho 


1 


Y C 
ke t 


as clipping, into the ſame rank of offenſe with count 
feiting, for they are all offenſes in pari materia, and 
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| ; + *Y 


© i: A 


Concerning treaſon in bringing in falſe money. 


1 next point of treaſon is, if any man bring in 
falſe money into this realm counterfeit to the mo- 
y of England, as the money called Luſhborough, or other 
ike to the ſaid money of England, knowing the money 
o be falſe, to merchandize or make payment in deceit of = 
ur lord the king and of his people. =_ 
Touching this point of treaſon theſe things are ob- = 
able. 0 ; 

I. That the money in this caſe muſt be imported 

om a foreign nation, for here, it is not the counterfeit- 

Wo, that is the treaſon, but the importing: and yet it - 
ems by the general words of the ſtatute of 35 H. 8. - 
. 2. the counterfeiting itſelf, tho out of the kingdom, __ 
be tried in the king's bench, or before ſpecial com- 
iſhoners, as well as any other treaſon. 

But at common -law the counterfeiting beyond the ſea 

ms not to have been ſuch a treaſon as could be tried 
re, as treaſon in adhering to the king's enemies might 
28 and therefore the importing was made treaſon | F_ 
this act. | | 1" 
Altho Ireland be within the ſtatute of 35 H. 8. cap. 2. 

trial of treaſon in compaſſing the king's death or 

ing of war, as is before obſerved, and therefore as to 

t purpoſe out of the realm of England, yet it hath i 
1 held. upon the obſcure book of 3 H. 7. 10. that | 79 
mportation of counterteit coin from thence into 2 7 5 
lis not treaſon here within that ſtatute, principally 

wſe the counterfeiting itſelf is puniſhable by the ſta- 

of 25 E. 3. which is of force in Ireland. Co. P. C. p. 18, 

the like reaſon holds for the Ile of Man. Before this 

ute there was ſome difficulty what this crime ſhould be. 


Q 3 In = 
1 


4 * 1 


1A 


OO - reer 0 
nn r — Wy 


226 


HISTORIA PLACITORUM CORONEZ 


In the time of king Edward I. there were three great 
inconveniencies touching coin imported from foreign i © 
parts, ſometimes they imported true coin of England, bu Will * 
ſuch as was clipped, ſometimes they imported counter. / 
feit coin like to the coin of England, but of a baſe allay; Wi /' 
and moſt times they imported foreign- coin, which yet 
paſſed between merchants, and filled the kingdom with WM ” 
bad money to the detriment of trade and the king: /a 
coinage. | . | 

And to remedy theſe inconveniencies were thoſe three il bi 
ordinances made, called Statutum de moneta magnum, 21 
monetd parvum, & Articuli de monetd; by which, ſearches 
were ordained of all coin imported, that if any clit WM n. 
money or any foreign money, other than of England, In.“ 
land, or Scotland, were taken, it ſhould be pierced and Jon 
redelivered to the owner, if it were falſe it ſhould be de- 
tained, and the bodies of ſuch as had falſe or clipt o **: 


ney to be attached (a), and if ſuſpicious, detained till he) . 
produce his warrant; that money be received by weight: | 
and by the ſecond, viz. Statutum de monets parvum, ibu "© 
if any merchant brought in clipt or counterfeit money, but 
tor the firſt offence he ſhould loſe the money, for B 
the ſecond he ſhould loſe his money and final 
and for the third, de corporibus ſuis & de omnibus boni: B 
catallis ſuis nobis totaliter incurratur ; that if they were dr 
not merchants, they ſhould pierce the clipt and coun ce 
terfeit money and ſend: it to the exchange, otherwiſe it nd 
whoſe hands ſoe ver ſuch money ſhould'be found, it ſhoul which 
be forfeited to the king; and by Articuli de moneti ! third 
ſeveral faulty coins, foreign and others, that had obtan the x 
ed in the kingdom by common uſe are defcribed 1 l. 
decried. | i ney of 
By the ſtatute of 9 E. 3. cap. 2. Item. * That no if. of 

% money or counterfeit Sterling be brought into Wen 
realm or elſewhere within our power upon forfeit * 
| 11 


«« of ſuch money.“ 
Buy an aQ or rather an advice, Ret. Parl. 17 E. 3 . deR 

15. ge nul foit J. hardy de porter fauſſe tf malveis monuit 

roialme ſur peyn de forfeiture de wie & membre. 


(a) See an ordinance to this purpoſe in the reign of l. 
Jobn. Willi. Leg. Anglo-Sax, p. 359. 
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Rot. Parl. 20 E. 3. u. 15. A complaint of importation 
of falſe money, eſpecially the falſe money called Lusſbe- 
burnes, praying de punir ceux, ge ſont trovez culpablez. de 
Papport, ou de le reſceit de eus ſachant le fauxiſme, par 
judgment come faux manyers. 

Rv. Quant a ceft print de ceux, ge apportent la faux 
money deins le realme, & ge le uſent per voy de merchander ent 
ſachatant, le roy voet, quils etent judgment de vie & de mem- 
bre, come faux monyers, ſelonc les leys & cuflomes de realme 3 
but this was never drawn up into an ad: yet Rot. Parl. 
21 E. 3. n. 19. the commons deſire the penalty may 
ſtand according as was ordained in the laſt parliament, 
and that it extend as well to the time paſt as to come, &# 
ge nul chartres de pardon ſoient grant de dit fauxime & trea- 
e they were anſwered, that the juſtices ſhould be 
aſſigned to enquire of the time paſt and to come after this 
at, and to do right, and that pardons be not granted 
* Þ legerment. 

By which it appears, that it was never ſettled. to be 
Ml veaſon till 20 E. 3. and even from that time there was 
but a faint proceeding upon that offenſe. 

But this ſtatute of 25 E. 3. was that, which made the 
final ſettlement in this point. | 


aiders, abetters, and aſſiſtants traitors, not thoſe, that 
receive 1t at the ſecond hand; and this ſtands with reaſon 
and is conſonant to the ſtatute of moneta before cited, 
which rendred the merchants offenſe puniſhable at the 
third time with death, but ſubjected others only to loſs of 
tie money, if not pierced and carried to the exchange. 
II. That it be counterfeit after the ſimilitude of the mo- 
ney of England, otherwiſe it is not treaſon: the bringing 
n of money counterfeit after the ſimilitude of foreign 
coin made current here by proclamation is not treaſon 
within this act; but by the ſtatute of x F 2 Ph. & Mar. 
@p. 11. it is enacted, That if any perſon after Jan. 20 
ext ſhall bring from the parts beyond the ſea into this 
realm or into any of the dominions of the ſame any falſe 
and counterfeit coin of money being current within 
* this realm as aforeſaid, (viz. by the ſufferance and 
| 4 * conſent 


But this makes only the apporters themſelves, their | 
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'5 and 18 Eliz. is treaſon, but it muſt be for gain or joy 
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« conſent of the king and queen,) (which extends to the | 
cc ſucceſſors ) knowing the ſame coin or money to be falſe [ 
« and counterfeit, to the intent to utter or make pay. 


ment of the ſame within this realm, or any the domi- . 

« nions of the ſame, by merchandizing or otherwiſe, i 

dc that every ſuch offender, their counſellors, procurers, if 

cc aiders, and abettors ſhall be deemed traitors, and for- ry 

cc feit as in caſe of high treaſon.” it 
And by the ſtatute of 14 Eliz. cap. 3. forging of fo. 

reign coin not current” by proclamation, as well without to 


the realm as within, is made miſpriſion of treaſon ; but ne 
that act extends only to the counterfeiting, whether within MW 
the realm or without, but not to the bare importing; the WM the 
inſtance that is here given is of Zufbboroughs, which Wl cal 
were a baſe counterfeit coin after the ſimilitude of Engl/b Wl wo 


Other monies both before and after this ſtatute there 
were, ſome counterfeit, ſome clipt, ſome of baſer metal, vo 
ſome foreign, which had their ſeveral courſes and periods WM fam 
in this realm: Pollards and Crokards, that obtained ſome WM thal 
time in Edward I. but were after decried by proclama- ¶ circt 
tion 24 E. 1. vide Dy. 81. Other ſeveral baſe coins in the 


ſame king's time mentioned in the ordinance of Articul ¶ tent! 
de monetd, black money, which had been formerly current ¶ may 
here, recalled by the ſtatute of 9 E. 3. de monetd, cap. 4. Sc 
Suſkins, Deoakins, and Gally half-pence recalled by the ¶ ney 
ſtatute of 11 H. 4. cap. 5. 3 H. 5. cap. 1. Scotch money if or m. 
recalled by the ſtatute of 3 H. 5. cap. 1. Blankes re-W paym 
called by the ſtatute of 2 H. 6. cap. g. and ſeveral pe- ¶ the p 
nalties, ſome general, ſome of felony applied to them; ¶ lis in 
but theſe were for the maſt part out of this ſtatute, ad An 


obtained here by connivance, till recalled. | 

III. The next qualification of this offenſe is, that the 
bringer in, muſt know it. 

IV. The next qualification is, that he muſt bring it 
to merchandize, or make payment thereof in deceit 0 
the king and his people. | | 

Counterfeiting of the king's coin without uttering ol 
it is treaſon; clipping, waſhing, Cc. by the ſtatutes ol 
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fit, and here the importing is not treaſon, unleſs it be to 
merchandize or utter it. | | ' *Y 
And heteupon my lord Coke (a) concludes that he "3 
muſt merchandize therewith, or make payment thereof; | 1 
it is a favourable expoſition, but the ſtatute is not, that 
if he import and merchandize, but pur merchandizer & | x 
payment faire, if it were to that intent, the ſtatute makes if 
it treaſon. | "TY 
And by the ſtatute of 1 & 2 Ph. & Mar. cap. 11. - 
touching importation of coin counterfeit of foreign mo- 
ney, it muſt be to the intent to utter and make payment 
of the ſame 3 and tho the beſt trial of an intention is by 
the act intended when it is done, yet the intent in this 
WH c:ſe may be tried and found by circumſtances of fact, by 
q words, letters and a thouſand evidences beſides the bare 
doing of the faQ. | | 
: As in caſe of thoſe many acts, that prohibit lading of 
, WH v00l, gold, filver, &c. with an intent to tranſport the 
eme, whereby ſome are made felony, &c. the intent 
e fhall be tried in thoſe caſes (being joined with an act) by 
;- Wl circumſtances, that evidence the intent of that action, 
e bor tho bare intentions cannot receive any trial, yet in- 
i WY tentions joined with an overt- act, as here, importation, 
at may be tried and diſcovered by circumſtances. | | = 
ds that it ſeems the very importing of counterfeit mo- _o- 
he WY ney pur merchandizer, Cc. to the intent to merchandize 
er Wl or make payment therewith, tho no ſuch merchandize or 
payment be actually made, is treaſon by this ſtatute, if 1 
the party importing know it to be ſuch, and that as well 99 
his intent as his knowledge lies in averment and proof. 1 
And thus far concerning treaſons relating to money. 


(a) Co. P. C. p. 18. 
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C H A P. XXI. 


 Cmcerning high treaſon in killing the chancellor, Ee. 


COME ſhortly to treat of the laſt kind of high tres 


ſon declared by this act. 


( 
ö 7 
Si home tuaft chancellor, treaſurer, ou juſtice noſtre ſeig- 
neur le roy del un banck ou del autre, juſtice in eyre, ou d- 

aſſiſes, & touts autre juſtices aſſignes de cyer & terminer, 1 
efteant en lour place feſant lour office. 8 


I. This ſtatute extends only to the actual killing of 
ſome of theſe officers, and therefore a conſpiring to kill 
any of theſe without actual killing of any of them is not 
treaſon ; but if many conſpire to do the act, and one of 
the conſpirators actually do it, this ſeems to be treaſon in 
them all, that are abettors or counſellors to do the act, 
as is before inſtanced in levying of war, and therefore 
there is a particular act made 3 H. 7. cap. 14. that makes 
the conſpiring the death of a privy counſellor to be ſe- 


lony (a). 


If a man only ſtrike or wound one of theſe officer;, 
tho in the execution of his office, this is a great miſpri- 
fion, for which in ſome caſes the offender ſhall loſe his 
hand (6), as was once done in the caſe of my lord chief 
juſtice Richardſon ſitting as juſtice of oyer and terminer, 
but it is not treaſon within this act. 


(a) But this act extends on- 
ly to ſuch offenders, as are 
he king's ſworn ſervants, 
whoſe names are entered in 
the cheque-roll of the king's 
houſhold, and who is under 
the ſtate of a lord ; and ac- 
cording to lord Coke's opinion 
the conſpiracy muſt be plotted 
to be done within the king's 
houſhold. Co. P. C. p. 39. L 
this ſtatute the offender was 
not deprived of the benefit of 
the clergy; but by 9 Ann. 


cap. 16. on occaſion of Robert 


Harley, Eſq; (afterwards earl 
of Oxford) being ſtabbed by 
Anthony Guiſcard, who was 
thenunder examination before 
a committee of privy councl., 
it was enacted, That who- (c) 
ever ſhould unlawfully 21. 1 5), 6 
* tempt to kill, or ſhould (d) 
© unlawfully aſſault, ſtrike o now 1 
* wound a privy counſello WW (nce þ 
« in the execution of his o, cap, 21 
* fice, ſhall ſuffer death a5 i to be 
„ felon without benefit OB taye t. 
« clergy.” | 


) 3 Co. Inf. 140. 
(5) 3 Co. Inff 9 Thi 


— 
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II. This ſtatute extends to no other officers but to thoſe 
above-named, and therefore not to the lord ſteward, con- 
ſtable, marſhal, admiral, -or lord of parliament, tho in 
the exerciſe of their offices; it may be murder, but not 


treaſon. Co. P. C. p. 18. 


A juſtice of peace, tho there be in the end of his com- 
miſſion of the peace, ner non ad diverſa felonias, malefatta 


audiend & terminand', is not a juſtice of oyer and termi- 


ner within this ad, for the juſtices of oyer and terminer 
are intended ſuch, as have their commiſſion ad audiend” 


& terminand', &c. as the principal deſignation of their 


office; and thus it is in divers ſtatutes alſo, that ſpeak 
generally of juſtices of oyer and terminer (c). 


But a juſtice of peace may be alſo a juſtice of oyer and 


terminer by another commiſſion, as many times they are, 

and then they are within this ſtatute, when they are ſit- 

ting by virtue of that commiſſion. | | 

The lord keeper, when there is a lord chancellor alſo, 

as there may be both at the ſame time, ſeems not to be 
within this law; but if there be no lord chancellor, then 
we lord keeper is within this act, for by the ſtatute of 
Eli. cap. 18. their office is declared to be the ſame to 


chancellor. 


all intents and purpoſes, as if the lord keeper were lord 


y But the commiſſioners of the cuſtody of the ſeal (d) or 
for the treaſury are not lord chancellor or lord treaſurer 
within this act, and therefore at ſuch times as the treaſury 
hath been in commiſſion thoſe commiſſioners have not the 


„fame power as the lord treaſurer, as in caſes of writs of 
error by the ſtatute of 31 E. 3. cap. 12. (e) in the ex- 


(c) 9 Co. 118. b. Cro. Elis. 


7, 697. 

d) But it ſhould ſeem, that 
now they are within the aQ, 
ince by 1. V. & M. ef. 1, 
(ap. 21. their office is declared 
to be the ſame, and they to 
bave the ſame juriſdiction and 


chequer before the lord chancellor and treaſurer, and ſo - 
for the ſetting of the prices of wines by the ſtatute of 
E. 6. (J) neither do they ſit as lord treaſurer in the 
exchequer-chamber, as judges of equity. 


privileges, as lord chancellor. 


(e) See alſo 31 Els. cap. 1. 

(#) This power is given by 
37 H. 8. cap. 23. which ſtatute 
was revived by the 5 & 6E. 
6. cap. 17. but there is nothing 
of it in the 7 E. 6. 


It 
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It extends not to the chancellor and under-treaſurer of 
the exchequer, nor to the chancellor of the county pala- 
tine of Lancaſter, nor to the lord privy ſeal, for theſe 
are ſpecial officers and of a lower rank, than the lord 
chancellor or treaſurer. 

III. The third qualification of this treaſon is, that it 
muſt be eſtaants en lour places, feſant lour offices ; where- 
ever the ſeal is open, whether in the court of chancery 
or in the chancellor's houſe, the chancellor or keeper 


there ſealing writs is ſeant en ſon place, feſant ſon office. 
And the ſame law ſeems to be, if he be hearing of 


- cauſes in his chamber, for tho antiently the hearing of 


cauſes upon Engliſh bills was rare, yet uſe hath ſufficient- 
ly obtained to give it the ſtyle of feſant ſon office. 

Nuere, touching the lord treaſurer's diſpatching buſi- 
neſs in his houſe, whether this be ſeant in ſon place, but 
ſitting in the court of exchequer, or exchequer-chamber, 
or in the ſtar-chamber, when it ſtood, had been ſeant in 
fon place, &c. 

The place for the juſtices of the ſeveral courts are the 
courts themſelves, where they uſually or by adjournment 


ſit for the diſpatch of the buſineſs of their courts. 


And ſo much ſhall ſuffice for this treaſon alſo. 


y | C4 F 
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CH 4 F200 Ty 
Concerning principals and acceſſaries in treaſon. 12 


EFORE I leave the diſcourſe concerning high trea - Foſter 117. 
ſon it is neceſſary to conſider, whether or how all 3#* 347- 
are principals in high treaſon. | 

In caſes of felony there are two ſorts of principals, viz. f. Ce-. 
principals in the firſt degree, that do the fact, be it in wü. 6 3g. 
murder or any other felony, and principals in the ſecond & ch. xx. 
degree, that are preſent aiding, and abetting the felony. * 

And regularly in felony there are two ſorts of acceſ- | 
faries, 1. Acceſſaries before the fact, which are not pre- 
ſent, but yet counſelling, commanding, or abetting the 
felony, but in manſlaughter no ſuch acceffaries can be 
before: and 2. Acceſſaries after, ſuch as knowing a fe- 
lony to be done by fuch a man do yet receive or main- 
tain him, unleſs it be a wife receiving her huſband (a); 
of this hereaſter in its due place. 

Now in treaſon thus far it is agreed of all hands, 
1. That there are no acceſſaries d parte ante, but all ſuch Fr 
as counſel, confpire, aid, or abet the committing of any WT 
treaſon, whether preſent or abſent, are all principals. \ 0 
2. It is likewiſe agreed of all hands, that in all treaſons, 1 
except that which concerns counterfeiting the great or Eo 
privy ſeal, or money, whoſoever knowingly receives, _— 
maintains, . or comforts a traitor, 1s a principal in high 
treaſon. Co. P. C. 16, 138. and ſo it is there cited to be 4 
reſolved in the caſe of Abington, who received Garnet, 7% 
that was one of the conſpirators in the powder treaſon : 9 
that which hath occaſioned the doubt hath been the reſo- 
lution in Conyer's caſe, Dy. 296. who was indicted, that 
proditorie receptaſſet, &c. Fairfax, ſciens ipſum diverſas pe- 
cia monetæ ad ſimilitudinem monetæ Anglia vocat” ſhillings 
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de falſo metallo fabricaſſe ; upon this he and others were 
diſcharged, becauſe it was miſpriſion of treaſon only, and 
not treaſon; but this opinion is contradicted by my lord 
Coke, Pla. Cor. p. 138. and yet it is ſaid by the ſame au- 
thor, Paſcbæ g Fac. 12 Rep. 81. the receiver of a coun- 
terfeiter of the ſeal or money is no traitor, 

We will ſee therefore in what caſes an act ex poſt fatty 
will be treaſon in relation to the aid of him, that commit- 
teth this or any other treaſon. | 

A man is impriſoned for treaſon, the gaoler voluntarily 
ſuffers him to eſcape, this is treaſon in the gaoler. Stamf. 
PI. Co. 32. | 

If a perſon be arreſted for treaſon, he that reſcues him 
is guilty of treaſon. ; | 

And ſo if a man be impriſoned for treaſon, and another 
priſoner or any other perſon breaks the priſon, and lets 
out the party impriſoned for treaſon, this is treaſon in the 
party that breaks the priſon. 1 H. 6. 5. Stamf. Pl. Cor. 32. 
nay, if a ſtranger breaks the priſon, and lets out one 
there impriſoned for treaſon, this is held treaſon, tho he 
that breaks the priſon knew not that any there was im- 
priſoned for treaſon; ſo reſolved by ten judges, P. 16 Car. 
Croke 583. Benſ/ted's caſe ; but my lord Coke holds, that 
he muſt be knowing it. Co. Mag. Cart. ſuper ſlatutum de 

frangentibus priſonam (b). 

Rot. Parl. 2 H. 6. n. 18. in ſchedula. Mortimer was 
committed to the Tower of Londen for ſuſpicion of trea- 
ſon ; and 23 Feb. 2 H. 6. was indicted, guod per covinam, 
confeederationem & aſſenſum Willielmi King, Sc. pro 
diverſis denariorum ſummis eidem Willielmo King per 
prefatum Johannem Mortimer promiſſis, idem Johannes 
turrim prædic“ falſo & proditorie fregit : the indictment 
was removed into parliament, and John Mortimer like- 

| wiſe brought into the parliament : the commons deſired 
the duke of Glouceſſer (then commiſſioned to hold the 
parliament) that the indictment might be affirmed, and 
that John Mortimer de prædictis proditionibus & felomis 
convincatur : thereupon the duke and lords at the requelt 
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of the commons affirm the inditment by act of parlia- 
ment, & guid prædictus Johannes Mortimer de proditioni- 
bus & feloniis prædictis convincatur, & quid trabatur per 
medium civitatis, & ſuper furcas de Tyburne ſuſpendatur, 
ad terram projiciatur, & caput ejus amputetur, & inte- 
riora ſua comburantur, & corpus eius in quatuor partes di- 
vidatur, & caput ejus ponatur ſuper portam pontis London, 
Ec. & quid bona & catalla, terras & tenementa ſua, tam 
in deminico, quam in reverſione, domino regi forisfaciat. 

So that it ſeems, tho the ſtatute of 25 E. 3. ſpeaks not 
of theſe offenſes, yet they are in a manner incidents, and 
virtually included within the original offenſe, and there- 
fore theſe caſes of voluntary permiſſion to eſcape, reſcue, 
breach of priſon, tranſlate the original offenſe upon him, 
that commits it by the common law ; and theſe would be 


reaſons as well in the caſe of counterfeiting of coin, as l 
. other treaſons. ä 
; But herein theſe things are obſervable, 1. This judg- 
2 ment in Mortimer's caſe is not at all now in force, nor 


e binding, for the ſtatute of 1 Marie repeals not only 
a enacted treaſons, but declared treaſons, that were not 
1 vithin 25 E. 3. and 2. That therefore at this day, if one 
t be committed for ſuſpicion of treaſon, and another break. 
4 ol to let him out, yet unleſs the party impriſoned were _— 
really a traitor, this is no treaſon at this day. 3. But if - 
as be were really a traitor, then breaking of the priſon to 
4 enlarge him is treaſon, and a treaſon of a greater guilt, 
n, han a knowing receiver, and then it is treaſon by virtue .. = 
70 of the common law, for it is a kind of incident; the like pi 
xr Wc! a receiver of a traitor, or a gaoler that ſuffers him vo- 
ies {Wutarily to eſcape, thoſe are incident treaſons by the 
ent Common law, and virtually included in the ſtatute of 
t5 E. 3. as well as a receiver of a traitor knowingly. 


red The differences therefore ſeem to be theſe, which ſtate | 0 
the {Wd reconcile the whole matter. 6h 
and Firſt as for new. treaſons. If an act of parliament Foſt. 347- 1 
mils ud a new treaſon, and that the offender, his counſel- 


Irs, abetters, and aiders thereunto ſhall ſuffer as trai- 
"rs, this doth not make receivers or comforters after the 
it guilty of treaſon, for expreſſum facit ceſſare tacitum ; 

123 8 ſuch 
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words receivers or comforters be alſo inſerted: for the 


tant to the act of treaſon, but the latter words receiver; 


Ton, or ſuffer him voluntarily to eſcape being lawfully com 
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ſuch a clauſe we ſhall find in the ſtatute 23 Eliz. cap. 2. for 
a new felony (c), 5 Eliz. cap. 1. in a caſe of a premunire (4), 

If an offenſe be made treaſon in the offender, his pro- 
curers, counſellors, abetters, conſenters, (without the 
word thereunto) yet it ſeems to me for the ſame reaſon it 
doth not make the knowing receivers traitors, unleſs the 


former words import an offenſe preceding or concomi- 


and comforters are after the offenſe, and ſo of another na- 
ture: and this difference appears expreſsly by the ſtatute 
of 13 Eliz. cap. 2. where abetters, procurers, and counſel- 
lors are made guilty of high treaſon 3 but pecervers and 
comforters (e) bs the fact are only within the ſtatute of 
præmunire; the like in 27 Eliz. cap. 2. where the com 
ing of a prieſt, Sc. is treaſon, but his receiver, aider, or 
comforter is felony: ſo 5 C 6_E. 6. cap. 11, and 1 Elx. 
cap. 5. the offenders, their counſellors, abetters and proc- 
rers, and all and every their . aiders and comforters knowing 
the ſame extend to knowing receivers. 

The word (aid) is of ſomewhat a more doubtful er- 
tent, yet we ſhall find in thoſe ſtatutes and ſome other 
the word aid to be applied to an aiding after the offenſe, 
and not in it or to it; but it ſeems to me, that when i 
is joined only with thoſe that import a conſent to the of- 
fenſe, (as procurers, counſellors, atders, abetters, or cout 
ſellors, conſenters and aiders) as in the ſtatute of 5 Elz 
cap. 11. for clipping, 18 Eliz. cap. 1. for impairing, 
1 Mar. ſeſſ. 2. cap. 6. for counterfeiting foreign coin, i 
muſt be conſtrued of thoſe that are aiders in the offene 
and not bare receivers of the perſon. | 

But in all new treaſons, thoſe that reſcue him from pi 


mitted to his cuſtody, tho theſe are not expreſsly contain 
ed in that new act of treaſon, yet they are traitors by 
neceſſary conſtruction of law upon the act itſelf ; but 


(c) The words of this ſta- abetters, procurers, counſel 
tute are, aiders, procurers, and aiders, Abu and comforti 
abetters. (e) The words in this pla 

d) The words of this ſta- of the ſtatute are, aiders, 4 
tute are more extenſive, wiz. forters, or maintainers. 

Aug F 
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the act, be general, making a man a traitor for for ſuch an 
act without mentioning in what degree his aiders, or abet- 
ters, comforters, or receivers ſhall be, it ſeems probable, 
that the receiver, knowing it, is thereby virtually made 
alſo a traitor ; this, I ſay, ſeems probable, but moſt cer- 
tainly procurers, conſenters, and aiders to the fact are 
thereby traitors, tho not ſpecially ſo enated; this is 
agreed in Conyer's caſe, Dy. 296. Co. P. C. 16 & 138. 

Secondly, As touching treaſons within the act of 25 E. 3. 

The procuring, counſelling, conſenting, or abetting 
ſuch treaſons, tho not ſpecially expreſſed in that ſtatute, 
is treaſon within that ſtatute. Co. P. C. cap. 64. p. 138. 
and ſo is the receiving of a traitor, or a goaler's voluntary 
permitting him to eſcape, if he were in truth a traitor. 

In caſe of the knowingly receiving of a perſon guilty 
rok counterfeiting of coin, or of the great ſeal, there is 
. diverſity of opinion, M. 12 & 13 Eliz. Dy. 296. and my 
den- lord Cote himſelf in his 12 Rep. p. 81. 9 Fac. ſays, that 
vi Wit is not treaſon, and yet Pla, Cor. cap. 64. p. 138. he 

holds it treaſon, tho this latter opinion is the, more pro- 
ex- Whbable, the former is more merciful. | 
But in all other treaſons againſt the king within the 
ſlztute of 25 E. 3. the receiver of a traitor knowingly 
kes the receiver a traitor : this was Abington's caſe for 
ceiving Garnet guilty of the powder treaſon. Co. P. C. 
. 138. | | | | | 

Only this difference is to be obſerved, he, that being 
ommitted for treaſon breaks priſon, may be indiQed for 


fenſe, for which he was committed, but not of treaſon, 
ul it will be only felony by the ſtatute de frangentibus 
ſnam, for this ſtatute de frangentibus priſonam makes 
not treaſon 3 and if it did, yet the ſtatute of 25 E. 3. 
akes it no treaſon, becauſe not within the ſame ſtatute, 
v conſequently 1 Mar. cap. 1. exempts it from being 
aſon ; but he, that reſcueth a perſon impriſoned for 
taſon, or ſuffers him voluntarily to eſcape, ſhall not be 
agned for that offenſe, till the principal offender be 
ict of that offenſe, for if he be acquitted of the 
ncipal offenſe, the gaoler that ſuffered the eſcape, and 
vol. I. R he 
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raking of priſon before he be convict of the principal 
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he that made the reſcue ſhall be diſcharged ; and the 
like in felony. Coke Mag. Car. ſuper ſtat. de frangentibu 
priſenam, p. 592. and the reaſon is, becauſe tho reſcuing 
a perſon charged with treaſon, or ſuffering him wilfully 
to eſcape be a great mifdemeanor, yet it is not treaſon, 
unleſs in truth and reality he were a traitor, for a man 
may be arreſted or imprifoned under a charge of treaſon, 
and yet be no traitor. | 

And tho the receiver of a traitor, knowing it, be 2 
principal traitor, and ſhall not be ſaid an acceſſary, yet 
thus much he partakes of an acceſſary, 1. That his in- 

dictment muſt be ſpecial of the receipt, and not gene- 

rally, that be did the thing, which may be otherwiſe i fl | 
caſe of one, that is a procurer, counſellor, or conſenter; 


thus it was done in Conyer's caſe, Dy. 296. 2. That if in 
he be indicted by a ſeveral indiament, he ſhall not be . 
tried till the principal be convicted (57), upon the rea- a 
ſon of the goaler and reſcuer before given, for the prin . 

cipal may be acquitted, and then he is diſcharged of J 
the crime of receipt of him. 3. If he be indicted ſpecial- ? 


ly of the receipt in the ſame indictment with the prin 
cipal offender, as he may be, yet the jury muſt firſt be 
charged to inquire of the principal offender ; and if they 
find him guilty, then to enquire of the receipt, and if 
the principal be not guilty, then to acquit both; and 20 
cordingly it was ruled in Arden's caſe (g). 

For tho” in law, they be both principals in treaſon; anc 
poſſibly proceſs of outlary may go againſt him, that u 
ceives, at the ſame time as againſt him, that did the fa? 
and tho? the principal appear, proceſs may go on again 
the other (otherwiſe in the caſe of an acceſſary in felony 
Stamf. Pla. Cor. 47.) yet in truth he is thus far an accth 
fary, that he cannot be guilty, if the principal be inc 
cent. | 

How far Mortimer's caſe agrees with law at this d 
videbimus infra, & vide ſupra. 


(f) See peſtea Book TE. cap. 28. was not at that time conv 
And therefore the conviction ed, nor indeed was there u 
of lady Alice Lifle, 1 Jac. II. proof, that ſhe at that ti 
was Contrary both to law and ran he had been in the! 
reaſon, for that Hicks the prin- bellion, State Tr. Vol. IV. 
cipal (for harbouring whom 105. | 
me was conviQed of treaſon) /g) 1 And. u. 154. 1 N 
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That, which will not make an acceſſary to felony after 
de fact, will not make a man principal in treaſon ; thete- 
| WH fore ſending of a letter for his deliverance, or ſpeaking 
F good word for him, &c. will not be treaſon. Stamf. 
i Cor. 41. 5, how far charitable relief will do it, vide 


„ra ſuper ſlatutum 13 Eliz. cap. 1. | 
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Concerning focliitares by. treaſon f. 


n- 
4 AVING gone thro the ſeveral treaſons declared by , Haak. 
in this ſtatute, I ſhall now proceed. to what follows in P. C. en. 
1 this ſtatute, which is, 1. Touching forfeitures of high I * 
I 


treaſon. 2. Touching declaring of treaſon by parlia- 
ment, and under this head ſhall conſider thoſe ſeveral de- 
clarations and new enacted treaſons ſince the ſtatute of 
25 E. 3. and how they ſtand at this day. | 


| ol The forfeitures for treaſon are either goods or lands. 
ial As to goods: the king's prerogative as to goods for- 
* ſeit for treaſon is the ſame as to forfeitures for felony, 


only there ſeems to be ſome difference in relation to 
grants thereof. 22 , 49. The king grants to the maſter 
pf St, Leonard's Omnia bona & catalla tenentium ſuorum 
unttvorum, & felonum qualitercunque damnatorum. A te- 
pant of the maſter's was con vict and attaint for killing of 
he king's meſſenger, which at that time was held high 
reaſon ; it was ruled, that the maſter ſhall not have the 
vods of this perſon by force of this general grant. 

As to lands this ſtatute of 25 E. 3. goes farther, Et 
it a entendus, ge leſs caſes ſuiſnoſmes doit ęſtre adjugge trea- 
m, ge ſe extend a noſtre ſeigneur le rey & ſa royal majgſiy, 
P de nel manners de treaſons le forfeiture des eſchetes ap- 
enont a _noftre ſeigneur le rey, ci bien de terres & tene- 
ts tenus des autres, come de lui meſme. | 


f See a learned treatiſe, Yorke, ſometime Attorney Ge- 


oled, Confiderations on the neral to King George III. and 
ere 1 of Forfeitures for High afterwards Lord Chancellor, 
= unn; (fuppoſed to be) of Great Britain, per totum. 
the! 


ten by the Hon. Cha. WILSs oV. 
| R 2 | I ſhall 
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I fhall here examine, 1. Of what lands the king ſhall 
have the eſchete upon. attainder of treaſon, and 2. In 
what. manner or degree he ſhall have thoſe eſcheles. 
3- Where a ſubjeQ in point of privilege or franchiſe ſhall 
have thefe royal eſchetes. 

I. As to the firſt of theſe, what lands are forfeit to the 
king by attainder of treaſon, my lord Coke, Pl. Cor. p. 
gives a full account of them, which I ſhall repeat with 
ſome additional obſervations: 1. At common law the 
lands entailed were forfeited for treaſon, becauſe it was 2 
fee-ſimple conditional; but by the ſtatute V. 2. de doni 
conditionalibus the forfeiture of lands entailed, even in caſe 
of treaſon, was taken away, and the general words of thi M .. 
ſtatute of 25 E. 3. do not repeal the ſtatute of Vein. 2. 

But ſome later ſtatutes have given to the king the for- 
feiture for treaſon of lands entailed: the ſtatute of 
21. R. 2. cap. 3. did give the forfeiture of lands entailed 
to the king for the treaſons therein mentioned ; but that 
ſtatute with the whole parliament of 21 R. 2. wasre- 


pealed by the ſtatute of 1 H. 4 cap. 3. . p 

By the ſtatute of 26 H. 8. — 13. in fine lands entailed 7 
are forfeited by attainder of treaſon, via. All ſuch My 
* lands, tenements, and hereditaments, which any ſuch ; h 


e offender ſhall have of any eſtate of inheritance in uſe 
*« or poſſeſſion, by any right, title, or means, within 
any of the king's dominions at the time of any ſuch 
te treaſon committed, or at any time after, ſaving to: 
te perſons, other than the offenders, their heirs and ſuc 
„ ceſſors, and ſuch perſons as claim to any of their uſes 
all, ſuch right, title, intereſt, poſſeſſion, c. as the 
* might have had if this act had not been made.” 
And by the ſtatute of 33 H. 8. cap. 20. (a) That 
any perſon be attaint of high treaſon by the courſe 
„ the. common law ſuch. attainder ſhall be of as got 
& force, as if it had been by parliament z and the king 
& his heirs and fucceſſors ſhall have as much benefit) 
* ſuch attainder, as well of uſes, rights, entries, con 


8 


£6 ane 


& tions, as poſſeſſions, reverſions, remainders tA g 
(a) See the cauſe of making this act, 3 Co. Rep. 10. 6. „ thi 


cc oth 


« real poſſeſſion of the lands, tenements, hereditaments, 


« uſes, goods, chattles, and all other things of the 


« offender, which his highneſs ought to have, if the at- 
« tainder had been by authority of parliament, without 
« any office or inquiſition to be found for the ſame, ſaving 
WH © to all perſons, (other than the offenders and their heirs 
Land aſſigns, and other perſons claiming by, from or 
under them or their uſes after- the treaſon commit- 
WH © ted) all ſuch right, title, uſe, poſſeſſion, entry, re- 
' WH © verſion, remainder, intereſt, condition, fees, offices, 
© WH © rents, annuities, commons, leaſes, and all other com- 
* © modities, and hereditaments whatſoever, which they 
WH © ſhould, might, or ought to have, if this act had not 
„( deen made.” | 
0 BY And the ſtatute of 5 & 6 Ed. 6. cap. 11. is to the ſame 
effect. | 

Theſe ſtatutes as to the forfeiture of lands entailed re 
main in force,, and are not repealed by the ſtatute of 
Aar. and ſo it hath been often ruled, and particularly 
by all the judges in the lord Shefield's caſe 21 Fac. de quo 
P7/tea. 

And the reaſon is, becauſe the ſtatute of 1 Mar. cap. 1. 
ending, that no treaſon ſhall be, but what was enaQted 
dy 25 E. 3. and that no pains of death, penalties or for- 
feitures ſhall enſue for doing any treaſon, other than be in 
he ſtatute of 25 E. 3. theſe words other than be mention- 
din the flatute of 25 E. 3. refer to treaſons, not to for- 
eitures or penalties; and therefore tho by the ſtatutes of 
6 and 33 H. 8. new penalties, viz. forfeitures of lands 
itailed, are introduced, this forfeiture is not repealed, 
ut only new treaſons not mentioned in 25 E. 3. ſo that 
this day, if tenant in tail be attaint of treaſon, the 
 & WWlate-tail is forfeited, and yet this attainder works no 
rruption of blogd as in relation to the heir in tail: 
ue the lord Lumley's caſe cited in Dowty's caſe, 3 Ce. 
9. 10. 5. Grandfather tenant in tail, father, and ſon, 
e father is attaint of treaſon and dies, the grandfather 
es, the land ſhall deſcend to the grandchild, for the 
ther could forfeit — for he had nothing to for- 

R 


t; and the ſtatute of 26 
3 . 
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other things, and ſhall be deemed in the actual and 
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by virtue of the ſtatute of 33 H. 8. above-mentioned, the 


or writ of entry, but hath no right of entry withorl 


HISTORIA PLACI TORUM CORONA, 


of tenant in tail, yet corrupts not the blood by the at- 
tainder of the father. | 

And therefore it is agreed in the principal caſe, that if 
after 26 H. 8. and before 33 H. 8. which veſts all in the 


king without office, if tenet in tail had been attainted 


of treaſon, and died in that. interval, the land would haye 
deſcended to his ſon till office found ; but otherwiſe in 
caſe of tenant in fee-ſimple attainted and dying before Ml 
office, the freehold is caſt upon the king without office, il | 
becauſe none could take it elſe. | 


2. The king at common law and by virtue of this ſa-. Ml / 
tute was entitled to a right of entry, where the party was 
in merely by diſſeiſin or abatement, but not to a right of 1 
entry, where the poſſeſſor was in by title; but at this day 0 


king is entitled to a right of entry in both caſes, and that 
without office, but then there muſt be an inquiſition or 
ſeizure to bring the king into the actual poſſeſſion ; and if 
he grant it over before ſuch ſeizure, the grant muſt be 
ſpecial, not of the land ſimply, but of the right to the 
land, otherwiſe neither land nor the right of entry paſſeth; 
it is ſo adjudged in Dewty's caſe, 3 Co. Rep. 10. b. 

3. If a perſon committing treaſon hath at the time ol 


the treaſon committed a bare right of action touching M 
any lands, or a right to reverſe a judgment given again .. 
him by writ of error, or a right to bring a formed & 


ſuch recovery in ſuch action; this right neither at com 
mon law nor by the ſtatute of 33 H. 8. is given to uy , 
king by the attainder of treaſon, 3 Co. Rep, 3. 4. mil 
quis of Mincheſter's caſe 3 Co. Rep. 10. b. Dowty's caſe of | 
adjudged; but yet there have been two great caſes reſo . 10 
ed, that tread hard upon the heels of this judgment. 
H. 15 Eliz. Pl. Com 5 52. ö. Walſingham's caſe: V 
tenant in tail of the gift of king Henry VII. the reverii 
in the crown, made a feoffment in fee, and then was! 
taint of treaſon, and died leaving iſſue, tho the feofic 
againſt his own feoffment, could not claim any right 
the time of the treaſon; yet it was adjudged, I. I. 
there remained in him ſuch a right of the entail, a5 
forfeited to the king. 2. And that the king was is 


HISTORIA PLACITORUM CORONK. 


his reverſion, and fhould not be ſubje& to leaſes duly 
made by yat before his attainder. = 
21 Tac. in Camera Scacrarii Stone and Newman's caſe, it 


was adjudged in B. R. and affirmed in Camera Scaccarii by 
the greater number of juſtices. Bigott tenant in tail ge- 


neral makes a feoffment to the uſe of himſelf and his 
heirs; and before the ſtatute of 26 or 27 H. 8. commits 
treaſon, and is attaint of treaſon, and dies leaving iſſue 
inheritable to the entail, then a ſpecial ſtatute is made 
31 H. 8. whereby he was to forfeit all eſtates and rights ; 
yet it was adjudged, 1. That againſt his own feoffment 
the tenant in tail could have no right, and therefore if the 
cale had ſtood barely ſo, the right of the entail could not 
have been forfeited by the attainder. 2. But when an 
eſtate returns to him, that 1s forfeited by the attainder, 


the king ſhall hold this eſtate diſcharged of the right of 


the old entail, and that right ſhall never revive to the 
iſſue. 3. That the retroſpe& of the king's title by the 
attainder ſhall over-reach and avoid the remitter, which 
was wrought in the iſſue before the king's actual ſeiſin by 
the attainder or office thereupon. 

But it is to be noted, that if the king makes a gift in 
tail, ſaving the reverſion to himſelf, the attainder of trea- 
ſon of ſuch tenant in tail ſhall not bar his iſſue, becauſe 


the ſtatute of 34 H. 8. cap. 20. enacts That the heir 


* in tail in ſuch caſe ſhall have the lands, any recovery, 
or any other thing or things hereafter to be had, done, 
or fuffered by or againſt ſuch tenant in tail to the con- 
* trary notwithſtanding ;”* which ad coming after 26 H. 8. 
and 33 H. 8. that gave the forfeiture of lands entailed, is 
a repeal of thoſe ſtatutes as to this caſe, and a reſtitution 
of the ſtatute de donis conditionalibus in this ſpecial caſe : 
and therefore, where in Plowden's Commentaries (Walſing- 
han's caſe) Nyat, who was tenant in tail of the gift of the 
crown, the reverſion in the crown, was attaint of treaſon 


Mar. he had not forfeited his land by virtue of the ſtatutes. 


of 260r 33 H. 8. if there had been no more in the caſe ; 
but in that caſe he loſt it, becauſe by a ſpecial a& of 
1 & 2 Ph. & Mar. that attainder was confirmed, and 
farther it was enacted, That he ſhould forfeit all the 

R 4 fands, 
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“lands, tenements and hereditaments, whereof he or any 
c“ to his uſe was ſeized the day of the treaſon committed, 
4 ſaving the right of all perſons other than the perſon 
cc attainted and his heirs, and all claiming under them 
« after the treaſon committed; and this act coming 

after 34 H. 8. cap 20. repealed that aQ as to this caſe, 

as the act of 34 H. 8. repealed the acts of 26 and 33 H. 

8. as to entails of the gift of the crown, where the 
reverſion. continues in the crown. 

But ſince all theſe ſtatutes it is enacted by the ſtatute | 
of 5 £& 6 Ed. 6. cap. 11. That every offender being 
& lawfully convict of any manner of high treaſon ac- | 
c cording to the courſe and cuſtom of the common law p 
c ſhall loſe and ray to the king's highneſs, his heirs F 
« and ſucceſſors, all ſuch lands, tenements, and heredi- 10 
tc taments, which any ſuch offender or offenders ſhall 7 
cc have of any eſtate of inheritance, in his own right, in 
ce uſe, or poſſeſſion, within this realm of England, ot « 
c elſewhere within the king's dominions at the time of Ml « 
“ ſuch treaſon committed, or at any time after :” this 
act coming after 34 H. 8. makes lands of the gift of the 
king in tail ſubject to forfeiture for treaſons, as well as 
other lands entail. 16 Eliz. Dy. 332. 5. 

4. At common law the king was not entitled to a con- 
dition, that was in the party attainted ; but now by the 
expreſs words of the ſtatute of 33 H. 8. the king is in 
ſome caſes entitled to a condition of re-entry belonging to 
the party attainted, viz. not the land itſelf but to the 
benefit of that condition, which might reduce the land 
into the poſſeſſion of the party attainted, if he had not 
been attainted, and now to the benefit of the king: but 
herein this difference is to be ohſerved. 

1. If the condition be ſuch, as that the ſubſtance of the 
performance thereof is not bound up ſtricly to the perſon 
attaint, then ſuch a condition is given to the crown, and 
he may perform it, as the party himſelf might have done 
in caſe the condition hath a continuance. 

7 Co. Rep. 11. b. Englefeild's caſe, Sir Francis Engl 
feild conveyed his lands to the uſe of hirnſelf for life, the 


remainder to his nephew and the heirs male of his body, ), 
| _—_ 


HISTORIA PLACITORUM CORONE. 


Dc. with a proviſe, that in as much as he might turn pro- 


by himſelf, or any other during his life, ſhould deliver 
or offer to his nephew a ring of gold to the intent to 


make void the uſes, then the uſes ſhould ceaſe: Sir 


Francis is attaint of treaſon ; it was ruled, that the queen 
in the life-time of Sir Francis may by commiſſion, &c. 
tender the ring and make void the uſes, for it was not 
perſonally annexed to him, but might be performed by 
the queen. - | a 

This ca'e was judged M. 33 & 34. Eliz. but it was not 
thought ſafe to rely upon this judgment; but 35 Eliz. 
cap. 5. there was a ſpecial act of parliament reciting the 
attainder and the conveyance with the proviſo: © And it 
« js declared and enacted, that the attainder be confirm- 


| « ed, and that the queen was lawfully entitled to take 
benefit and advantage of that proviſo in the ſame form, 
r WW © as Sir Francis Englefeild might have done, and that 
i Wh © the ſaid proviſo or condition was well performed by 


the queen's commiſſion :”” But ſuppoſe Sir Francis had 


© died before the queen had made the tender, then the con- 
as Wi dition, which was only limited to him during his life, had 

been determined, and- the queen could not have tendered, 
n- Wh ior the attainder could not lengthen the condition longer 
he WI than the firſt limitation; but on the other ſide, if the 


condition be appropriated and applied to the perſon of 
the party attaint, then ſuch condition is not | has to the 
the crown. | | 

and WW The duke of Nerfolts caſe 11 Eliz. (b] cited in Engle- 
ald's caſe to be adjudged and then agreed by the court: 
the duke conveyed land to uſes, provided that if he ſhall 
de minded to revoke, and ſhall ſignify his mind in writ- 
vs under his proper hand and ſeal ſubſcribed by three 
tneſſes, that then the uſes ſhould be revoked; it was 


u attainder. 
2 Car. 1. B. R. Sir William Shelly (e) made a feoffment 
the uſe of himſelf for life, the remainder to his firſt, 


(b) 7 Co. 13. a. in Latch 25, 69, 102, W. Fones 
c) See this caſe by the 134. WAI | 
ine of Warner and Hardwin 


ſecond, 


digal, and therefore for a bridle to him, it Sir Francis 


led, that this condition was not given to the crown by 
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 expreſſante that the tender was to the intent to avoid the 
deed, that then it ſhould be void, and the feoffees ſhould 


deridge, that it was not given to the king, & fic ſtetit. 
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ſecond, third, and other ſons in tail, provided, that if 
Sir William Shelly at any time during his life give or de- 
liver, or lawfully tender to the feoffees or any of them, 
their heirs or aſſigns, a gold ring, or a pair of gloves of 
the price of twelve-pence, zpſo Willielmo tunc declarante (s 


ſtand ſeiſed to the uſe of Sir William and his heirs; and 
it was adjudged in the common pleas, that this condition 
was ſo perſonal, that it was not given to the king, but 
upon a writ of error in B. R. the court was divided; 
Whitlock and Jones, that it was given, Croke, and Dad- 


In the caſe of Wheeler and Smith (d), Simon Mayne be- 
ing poſſeſſed of the rectory of Haddenham for ſixty years, 
in 1643, aſſigned it over to truſtees in truſt for himſelf 
for life, and afterwards to divers others truſts for pay- 
ment of debts and other things, provided nevertheleſs 
and upon condition, that if the ſaid Simon Mayne ſhall at 
the time of his deceaſe have iſſue of his body, that then 
and from thenceforth the truitees ſhall ſtand poſſeſſed for 
ſuch perſon and perſons, and ſuch eſtate and eſtates, 3s 
Simon Mayne by his laſt will and teſtament ſhall limit and 
appoint, 'and for want of ſuch limitation and appoint- 
ment, in truſt for ſuch after-born child; provided alſo, 
that if the ſaid Simon Mayne ſhall hereafter during his liſe 
be minded to make void theſe preſent indentures, or any " 
uſe or truſt therein, or to limit new uſes, and the ſame 


his mind ſhall declare or ſignify under his hand and ſeal in " 
the preſence of two witneſſes, then the uſes ſhall ceaſe, , 
and then the truſtees ſhall ſtand poſſeſſed to ſuch uſes, s ; 
he by ſuch deed or writing, or by his laſt will and teſt qi 
ment in writing ſhall limit and appoint. Simon Man 1 
was guilty of the execrable murder of the king, had iſſue 2 
a ſon, was attainted, and died without making any ſuch 90 
will or revocation or declaration, and by a& of parli ©. 
ment all the eſtates, which he had or any in truſt for him # l 
and all rights, conditions, Cc. were veſted in the crown * 
who granted this rectory to the duke of York, and by 94 | 

(d) See this caſe reported 2 Keb. 564, 608, 644, 763 7! alo 


1 Mod. 16, 38. 1 


HISTORIA PLACITORUM CORONE. 
him the ſame was granted to Sir VMilliam Smith : it was 
adjudged in the common pleas, and upona writ of error 
affirmed in the king's bench, P. 23 Car. 2. that Sir Vil- 
liam Smith had no title to this reQory : 1. That this was 
a perſonal condition and not given to the king, under 
his hand and under his proper hand, being all one in ſenſe 
and appropriate to his perſon. 2. That, if it were given, 


yet the ſame expiring by the death of Mayne could not be 


performed after his death by the king. 3. Admitting it 
might, yet nothing but the condition was in the king, 
and not in the reQory itſelf, till the condition performed. 
4. That conſequently the rectory paſſed not to the duke 
of York, becauſe the condition was not performed. 
5. Neither the performance of the condition nor the be- 
nefit thereof paſſed to the duke by the general grant of 


the reQory, but it muſt have been ſpecially granted, or 


otherwiſe nothing paſſed, 6. That here was no eſtate in 
truſt for Simon Mayne longer than during his life, becauſe 
the whole reſidue of the truſt was out of him, and was 
not reducible back to him, but by a ſtrict performance of 
the condition or power, which was ſtrialy tied to the per- 
ſon of Simon Mayne, and determined by his death, and 
therefore not given to the crown; but if it had been gi- 
ven to the crown, and might by the crown be transferred 
to the patentee, yet it ſeems the patentee could not 
transfer or aſſign that condition over to another; but 


this laſt queſtion was not moved, as I remember, for the 


reſolution of the former points made an end of the caſe. 
5. At common law the king by attainder of treaſon 
was not entitled to uſes or truſts belonging to the party 


attaint : thus it is recited to be the law by the ſtatute of 


27 H. 8. cap. 10. and was one of the reaſons of the mak- 


ing of that ſtatute for transferring of uſes into poſſeſſion ;_ 


and hence it was, that in ſome general acts touching trea- 
lon, as that of 21 R. 2. cap. 3. and in moſt particular 
20 of attainder, that were made after that time, there 
was ſpecial proviſion made, that the parties attaint ſhould 
forfeit all the lands, whereof they or any other to their 
uſe were ſeized, and in moſt of thoſe acts proviſion was 
alſo made to ſave from forfeiture ſuch lands, whereof the 
perſons attaint were ſeized to the uſe of any other, as may 
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be ſeen in the acts of attainder: vide Rot. Parl. 1 E. 4 
n. 18. 3 E. 4. u. 28, &c. | 

And yet, altho the ſtatute of 27 H. 8. cap. 10. had exe- 
cuted uſes into poſſeſſion, ſo that after that ſtatute all 
uſes were drowned in the land, yet there have ſucceeded 
certain equitable intereſts called truſts, which differ not 
in ſubſtance from uſes ; nay, by the very ſtatute of 27 H. 8. 
cap. 10. they come under the ſame name, vi. uſes or rrufts. 

And by the ſtatute of 33 H. 8. cap 20. there is a ſpe- 
cial clauſe, that the perſon attainted ſhall forfeit all uſes, 
Sc. and the ſaving is to all perſons other than the perſon 
attainted, and his heirs, and all perſons claiming to the 
uſe of them or any of them. 

And what other uſes there could be at the making of 
the ſtatute of 33 H. 8. but only truſts, ſuch as are now 
in practice and retained in chancery, I know not, and yet 
ſuch hath been the opinion of men, or rather their neceſ- 
ſity in reſpe& of frequent emergencies in eſtates and 
their diſpoſitions thereof, that theſe truſts ſince the ſtatute . 
have not only been kept from being executed by the ſtatute © 
of 27 H. 8. but have been held and uſed quite as other 


things different from uſes, and from all thoſe burdens, 7 
with which uſes were incumbred by ſeveral acts of parlia- 
ment made before 27 H. 8. G 
And therefore H. 35 Elix. Croke, u. 2. B. R. Ridlv 
and Punter (e), ſuch a truſt not within the ſtatute of 9 
3 H. 7. cap. 4. or any other ſtatute of that nature. the 
M. 16 Fac. B. R. Croke, u. 23. (f) the king made a the 
leaſe for years to Sir Fohn Duncombe of the proviſion of I ef 
wines for the king, but in truſt for the earl of Somerſet, the 
who was afterwards attainted of felony ; by the opinion Jar 
of all the judges the king ſhall have this truſt, and ſo it dan 
a perſon outlawed have a bond made to another in truſt e 
for him, it ſhall be executed by an information in the k 
exchequer-chamber or chancery; but it was agreed by aum 
them all, and fo reſolved in Abington's caſe, that a trait, . . 
if a freehold, was not forfeited by attainder of treaſon. " a 


(4) Cre. Elis. 291. (f) Cro. Fac. 513. Hob. 214. 
| 1 


But 
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But how this reſolution in Abington's cafe can ſtand 
with the ſtatute of 33 H. 8. I ſee not, for certainly the 


uſes there mentioned could then be no other than truſts, 


and therefore the equity or the truſt itſelf in caſes of at- 
tainder of treaſon feems forfeited by the ſtatute of 33 H. 8. 
upon an attainder of ceſty ge truſt of an inheritance, tho? 
poſſibly the land itſelf be not in the king. 

But indeed, where the king or a common perſon is en- 
titled to an eſchete by an attainder of felony, there, 
the attainder of ceſy ge truſt in fee-ſanple the land nor truſt 
doth not come to the king or lord by eſchete, for. the 
eſchete is only ob defectum tenentis, and in this caſe the 
king or lord hath his tenant, as before, namely the feoffee 
in truſt, who is to be attendant for the ſervices to the ki 
or lord, and by the attainder of felony of the feoffee, the 


lord ſhall have his eſchete of the lands diſcharged of the | 


truſt; and beſides, an attainder of felony is not within 
the ſtatute of 33 H. 8. cap. 20. and ſo it was reſolved by 
all the court in the exchequer, M. 21 Car. 2. wherein the 
caſe was thus (60). 2 3 
10 Martii 1 Car. 1. a long leaſe of the manor of Bon 
Tracy came to Sir Ralph Freeman. , 


4 Car. 1. The fee-ſimple thereof was conveyed to Sir 


George Sands and his heirs in truſt for Sir Ralph Freeman. 
Juh 1633. Sir George having iſſue two ſons, Freeman 
dands and George Sands, Sir Ralph Freeman deviſed part of 
the manor to Freeman Sands and his heirs, and other part 
thereof to George the ſon and his heirs, and deviſed all the 
reſt of the manor to Freeman Sands and George his bro- 
ther, and all ſuch other ſons as Sir George ſhould have by 
Jane his wife, and their heirs, and made Sir George 
dands and Ralph Freeman executors, and appointed them 
to convey the term according to theſe truſts. | 
Ralph Freeman the executor refuſed, Sir George took 
aminiſtration alone to him and his wife cum teſtamento 
anexo, | 
1635. Freeman Sands died without iſſue, George being 
lis brother and heit. 


(+) 1 Sid. 403. 
After- 
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man Sands, yet in as much as Sir George Sands continued 


entitled thereunto, not in point of eſchete, but by his 
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Afterwards Sir George by Fane his wife had iſſue an- 
other Freeman Sands, but no conveyance was executed of 
the term or inheritance. | | 

1655. Freeman Sands murdered his brother George, who 
dying without iſſue all that right or truſt, that was in 
George the brother, deſcended and ſurvived to Freeman. 

7 Aug. 1655. Freeman the ſon was attainted of felony, 

23 Nov. 1655. Sir George takes adminiſtration to his 
ſon George. 

The land being held of the king, as of the manor of 
Eaft-Greenwich, the king's attorney preferred an infor- 
mation againſt Sir George Sands in the exchequer-chamber 
to have a conveyance both of the term and inheritance to 
be executed by Sir George Sands unto the king, being the 
lord of whom the land was held; but it was ung voce re- 
ſolved, 1. That as to the inheritance, tho* there were a 
truſt for George the ſon, and that truſt deſcended unto 
Freeman the murderer, as his brother and heir, and was 


in him at the time of the death of his brother and at his 


attainder, as to the greateſt part of the lands, and as to 
the reſidue of the lands the truſt was originally for Fre- 


ſeized of the fee-ſimple, and ſo was tenant to the king, 
tho? ſubject to a truſt; yet the truſt eſcheted not to the 
crown, but Sir George held it diſcharged of the truſt. 
2. That the term for years was not extinguiſhed in law by 
the acceſſion thereof to Sir George, as executor or admini- 
ſtrator, tho' Sir George had the fee-ſimple, becauſe it was 
en autre droit, that he had the term. 3. That if the term 
for years had been a term-in groſs in truſt for the party 
attaint, then by the attainder of felony, the king had been 


prerogative, having bona & catalla felonum. 4. But this 
term being to attend the inheritance the truſt thereof was 
not like the truſt of a chattle in groſs, but was to wait 
upon the inheritance (and — it had been impoſſ- 
ble for the greateſt part to have deſcended from Georg: 
Sands to his brother Freeman Sands, unleſs it waited upon 
the truſt of the inheritance) therefore the inheritance 
remaining in Sir George now diſcharged of the truſt 1 

| | | | the 
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the attainder of Freeman Sands, the truſt of the term ſhall 
alſo remain in him, ſor it is a kind of incident or appur- 
tenant to the inheritance. | | 
And in this caſe the caſe of Sir Walter Raleigh was 
cited, which was Mich. 7 Fac. in Camera Scaccarii. Sir 
Malter Raleigh being poſſeſſed of a long term for years 


. of the manor of Sherburn, intending to obtain the inhe- 

p ritance aſſigned this term to his ſon an infant upon pre- 

0 tenſe for a truſt for his ſon, but really in truſt for 
himſelf. | 


Sir Walter Raleigh then purchaſed the inheritance and 
made a ſettlement upon his ſon, but the ſame was defec- 


tive, whereby the fee-ſimple remained in Sir Walter. 
ax 1 Fac. Sir Walter was attainted of treafon, and after- 
8 wards the king granted all the goods and chaitles real and 
* WY perſonal of Sir Walter to. Shelbury and Smith in truſt for 


Sir Walter's wife and children. 

nis Sir Walter Raleigh was executed, and upon an infor- 

mation in the exchequer, M. 7 Fac. it is declared and de- 

creed, that the leaſe was in truſt tor Sir Valter, and there- 

od fore forfeited by his attainder, as well as if it had conti- 

nued in him, and that it ſhould be cancelled, and not in- 

15 cumber the reverſion in fee- ſimple. | 

So that according to this reſolution this truſt for Sir 

b Walter was not a chattle, for then it had paſſed to Shel- 
J bury and Smith; but it was a kind of appurtenant to the 


82 inheritance, and together with it was forfeited by the at- 
was : g c 
em ander, the conveyance of the inheritance being defeQiive, 
ya and accordingly at this day it is held by thoſe that de- 
we nved under the patent of king James. 
/ bi 6. At common law the king by attainder of treaſon was 
this WI "2: entitled to any chattles, that the party had en autre 
ur drait, as executor, or adminiſtrator, or in right of à cor- 
wait Wl Poration aggregate: | 

; But the huſband poſſeſſed of a term in right of his 


vile forfeits it by attainder of treaſon, felony, or out- 

lawry; but as to lands of inheritance, if the huſband be 

ſeized in right of his wife, and is attainted of treaſon, the 

king hath the freehold during the coverture; and ſo if 

tenant for life be attainted of treaſon, the king bath the 
| freehold 
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freehold during the life of the party attainted ; and fo he 
had before the ſtatute of 26 H. 8. by the attainder of te- 
nant in tail. 4 50 | 

Touching forfeitures for treaſon by a corporation ſole 
or aggregate, ſomewhat is obſervable. A 

At common law and till to this day in the caſe of a 
corporation aggregate, as dean and chapter, mayor and 
commonalty, where the poſſeſſions are in common in the 
aggregate corporation, nothing was or is forfeited by the 
attainder of the head of the corporation, as the dem, 
mayor, &c. 144-9 | 

At common law a ſole corporation, as an abbot, biſhop, Wi 
dean, prebendary, parſon, vicar, by attainder of treaſon Wi 
forfeited to the king the profits of their abbey, biſhop. MI 
rick, prebend, during their incumbency; but their 
ſucceſſors were not bound by that forfeiture, for tho' the 
profits as they aroſe belonged to their perſons, yet the 
inheritance was in right of their church, and ſo not for- 
feited, | 

Put by the general words of the ſtatutes of 26 and BW 
33 H. 8. and by the excluſive ſaving of the rights of il 
others, other than the ſucceſſors of the perſons attaint, theſe 
ſole corporations forfeited the inheritance, and their ſuc- 
ceſſors were bound by ſuch attainder; for it is apparent 
that H. 8. had not only in proſpe& the diſſolution of mo- 
naſteries, but had a reſolution to curb the clergy, who 
were too obſequious to the pope and his power. 

And therefore there were ſeveral attainders of abbots 
of high treaſon, whereupon the king ſeized their pole 
ſions, as diſſolved thereby, as appears by the ſtatutes d 
27 H. 8. cap. 28. and 31 H. 8. cap. 13. touching mo- 
naſteries, tho' the king reſted not barely upon ſuch a1. 
tainders; but by the ſtatutes of 27 and 31 H. 8. ther 
poſſeſſions are ſettled in the crown by thoſe acts, and with 
this agrees the book of Dy. 28g. 

And therefore we may obſerve in the ſtatute of 1 Mr. 
ſeſſ. 2. cap. 16. for the attainder of the archbiſhop of Car 
terbury a cautious proviſo was added, that it ſhould od 
prejudice his ſucceſſors touching the poſſeſſions of his ſee; 
this was to avoid the queſtion, that otherwiſe might habe 
ariſen upon the general words of the forfeitures there?) 
enacted. * 
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But now by the act of 5 F 6 Ed. 6. cap. 11. this mat- 
ter ſeems to be ſettled, for whereas by the ſtatute of 
26 H. 8. cap. 12. a perſon attaint of treaſon is to forfeit 
all the lands, -which he had by any right, title, or means, 
ſaving the right of others, other than the heirs and ſuc- 
ceſſors of the perſon. attaint, which confiſcated the inhe- 
ritance of ſole corporations attaint of treaſon, the ſtatute 
of 5 6 E. 6. cap. 11. enaQts ſpecially, that perſons at- 
taint of treaſon ſhall forfeit the lands, which they have 
of any eſtate of inheritance in. their own right, and ſaves 
the right of all perſons, other than the perſons attaint and 


ers, as it was at common law. | 

7. By the common law all hereditaments, whether lying 
in tenure or not, as rents, advowſons, commons, coro- 
lies certain, are forfeited to the king by attainder of trea- 


the « a 8 ainder 
u. , but ſach inberitances, as lic purely in privity, ap- 
for. opriate to the perſon, are not forfeited neither at com- 


on law, nor by any ſpecial ſtatute, as a founderſhip, 
r corody uncertain. | 


4 8. At the common law by attainder of felony or trea- 
theſe dn of the huſband the wife loſt her dower: by the ſtatute 
(ue. WF E. 6. cap. 12. no attainder of treaſon or felony ex- 


udes her dower ; but by the ſtatute of 5& 6 E. 6. c. 11. 

huſband attaint of treaſon the wife ſhall loſe her 
wer; and ſo it ſtands at this day, except in treaſons 
acted by particular ſtatutes, where dower is ſaved to 
e wife, notwithſtanding the attainder of her huſband of 


_ alon, as upon the ſtatute of 5 Eliz.. cap. 11. for clip- 
res of FS money, 18 Eliz. cap. 1. for impairing money, 5 Elix. 


p. 1. refuſing the oath of ſupremacy the ſecond time, 


bo i ſome others. 
their i Ind thus far concerning the things forfeited by attain- 


Il. I ſhall conſider in what kind or degree the king 
q theſe forfeitures of lands. 

l. Altho theſe be called royal eſchetes, yet the king is 
u, purely, as by an eſchete, for he hath thoſe for- 
ures in jure coronæ of whomſoever the lands be imme- 
(tly held; yea, tho they are held immediately of the 
„ he hath them not in point of .eſchete, but jure co- 
cor prerogative regalis. 

ol. I, 8 47 E. 3 


their heirs, which reſtores and preſerves the right of ſuc- 
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of treaſon, the king ſhall avoid that leaſe, for the king 
this hard caſe is ſo adjudged in Commentaries Aufin 
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47 E. 3. 21. 5. A manor is held of the king as of his 
honor of D. and the manor eſchetes for the felony of the 
tenant, it is now parcel of the honor, and therefore 
the book if the king grant it out again generally, it ſhal 
be held of the honor, but if it eſchete for treaſon, it i; 
no parcel of the honor, and if it be granted out generally i 
ſhall be held in capite, 6. E. 3. 32. @. accordant adjudre: 
vide the caſe of Saffron Walden, More's Rep. n. 301. (i.) & 
ibidem u. 405. the caſe of the borough of Southwark (4), 
2. Where land comes to the crown by attainder of tres- 
ſon all meſne tenures of common perſons are extin& ; but 
if the king grants it out, he is de jure to revive the former 
tenure, for which a petition of right lies. 46 E. 3. 19. (!) 
3. If tenant in tail of the gift of the king, the reverſior 
in the king, makes a leaſe for years, and then is attainte 


in of his reverſion, tho the tenant in tail have ifſue living 


caſe (m) in fine, and yet if ſuch tenant in tail had, 
ſuch leaſe, bargained and ſold, or levied a fine to i 
king, he ſhould be bound by ſuch leaſe as long as there! 
iſſue. H. 22. Fac. B. R. Croker and Kelfy (n). 1 Rep. i 
ton Woods caſe (o). Ke 
III. The third thing I propounded was the conſic 
tion of the eſchetes in caſe of treaſon to ſuch as hu 
royal franchiſes, or counties palatine, as Durham, . 
1. At common law divers lords had by ſpecial grant 
in right of their counties palatine royal eſchetes of f 
lands held within their franchiſes of perſons attaint 
treaſon againſt the king. | 
Such was the royal franchiſe of the manor of Wret 
John Darcy's caſe, 6 E. 3. 31. ö. X 
It appears in the parliament-roll g E. 2. m. 8. that! 
biſhop of Durham claimed among divers franchiſes | 
tween the waters of Tyne and Teſe, and Norbamſbir: 
Bedlingtonſhire in the county Northumberland, the fc 


(i) Mb. 159. (m) Plizol. 560. a. 
(k) Me. 257. | (n) Cro. Jac. 688. 1 l. 
(1) I take it, this ſhould 843. 

be H. 46 E. 3. Petition 19. (o) 1 Co. 40. 4, 
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tures of, war, namely the lands of thoſe, who held lands 
the WY vithin that precind, who adhered to the enemies of the 
oh And after many debates in parliament 2 E. 3. that li- 
berty was allowed him by the judgment of the king and 
his council in parliament. 


0 cedents of the allowance of that liberty being produced, 


f 1 that Anthony biſhop of Durham had the forfeiture of 
rea. (rum Bernardi by the forfeiture of John de Baliol, the 
dul nanors of Hert and Hertneſs by the forfeiture of Robert 
*. Bruce, the manor of Gretham, that was Peter of Mont- 
. 0 n's; and, upon the conſideration of the ſeveral plead- 
nis in thoſe caſes, concordatum eft per nos & totum conci- 


um no/trum in ultimo parliamento, quad epiſcopus habeat 


ine m libertatem de hujuſmodi forisfacturis juxta tenorem & 
ring feftum carte proavi naſtri, ideo vobis mandamus, (viz. 
11 he cuſlus of theſe lands) guid de terris & tenementis infra 

atem epiſcopatis prædicti, & in prædictis locis de Nor- 
4 encire £& Bedlingtonſhire in manu noſtrd & in cuſsodid 
bere TT forisfafturam guerre exiſtentibus manum noſtram 
+. 0" entes vos ulterius de eiſdem non intromittatis, and the 


ite particularly after Clauſ. 1 E. 3. part 2, m. 20, an 
weas manus for all the lands of Guide de Bello Campo 
s Warwick, qui de rege tenuit in capite infra liberta- 
epiſcopatis Dunelmenſis, and likewiſe for the manors 
( Gainsford, Hert, and Hertneſs in the hands of Roger 
Clifford ſeized for the forfeiture of war or Fohn de Ba- 
x and Robert Bruce; only the patentees not to be put 
it without an anſwer. | 


Durham had the royal forfeitures of war (which was 
aon) for ſuch lands as were within his liberty, tho 


hat. v b 0 
125 7 were formerly held of the king immediately in capite 
hire they lay within the precinct of his county palatine; and 
e fc d by the ſtatute of 7 E. 6. the ſaid biſhoprick was diſ- 


led, yet by the ſtatute of 1 Mar. Parl. 2 cap. 3. that 
tis repealed and the biſhoprick with its franchiſes re- 
ed 


2. Ye farther, tho this a& of 25 E. 3. declares, that 
ſuch forfeitures belong to the king, yet this ad did 
derogate from the franchiſe of the biſhop of Durham 

| 8 2 of 


Clauſ. 1 E. 3. part 1. m. 10. and p. 2. m. 20. the pre- 


$ that it is apparent, that at common law the biſhop 
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within the . of Northumberland, in which liberty 


before, are all repealed by the ſtatute of 1 Mor. cap 
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or others, that had that royal liberty of forfeitures for 
treaſon, becauſe it was in effect but a declaration of the 
common law, or at leaſt an aſcertaining of it without 
prejudice to thofe, that had theſe franchiſes of royal for. 
feitures, either by charter, or by reaſon of their county pa- 
latine by preſcription; and this is agreed by all the 
judges in the caſe of the biſhop of Durham, P. 12 Els 
Dy. 288. and accordingly Rot. Parl. 1 E. 4. n. 20. & 
quentibus, where by act of parliament a great many ro- 
blemen, that were of the party of H. 6. were upon the 
coming of E. 4. to the crown attainted and their land 
forfeited to the king; and fuch as were within the county s 
palatine of Lancaſter annexed to the duchy of Lancaftr, 
and the reſt lodged in the crown; yet there is a ſpeci 
proviſion and exception of the lands within the biſhop. 
rick of Durham, viz. between the waters of Tyne and 7% 
and in the places called Norhamſhire and Bedlingtonfor Bl © 


and place the biſhop of Durham and his predeceſſors of E. 
time, whereof there is no memory, have had royal right 10 
and forfeiture of war in the right of the cathedral church MW, 
of St. Cuthbert of Durham, as by concord in parliament 
in the time of the progenitors of our lord the king Ei- 


ward IV. it hath been aſſented. * 

3. Altho by the ſtatute of 26 H. 8. and 33 H. 8. before * 
mentioned it is enacted, that the king ſhall have the for- " 
feiture of all lands, c. of the perſons attainted of tres * 
fon, yet in as much as in thoſe acts there is a ſaving of 5 


the rights of others, the forfeitures for all treaſons, that 
were within the ſtatute 25 E. 3. and conſequently we 
treaſons at common law, by tenant in fee · ſimple, are (av 
ed to the biſhop of Durham, and thoſe that have fud 
royal franchiſes of forfeiture of treaſons ; for theſe ſtands 
they did before, by the opinion of five judges againſt ſout n. 
P. 12 Eliz. Dy. 289 in the biſhop of Durham!'s caſe. | 

4. But as to the forfeiture for new treaſons enaQed | 
any of thoſe ſtatutes the lords of franchiſes ſhall nc 
have their franchiſe ; this was agreed by all: but tho 
new treaſons that were enacted in the time of H. 8. 


* 
5. By 
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5. But as to treaſons, that ſtood by the ſtatute of 
25 E. 3. and therefore not repealed by 1 Mar. cap. 1. yet 
as to the forfeitures of tenants in tail, or of lands in the 
right of churches or monaſteries, the perſon that hath jura 
regalta ſhall not have them, becauſe the king before the 
act of 26 H. 8. was not entitled to the forfeitures of thoſe 
eſtates; and the ſtatute of 26 H. 8. ſtands unrepealed as 
to the forfeitures for treaſons within the ſtatute of 25 E. 3. 
theſe are the points reſolved in that caſe of 12 Eliz. 

And therefore it is obſervable, that in the ſtatutes of 
5 Eliz. c. 11. whereby clipping is made treaſon, tho the 


no corruption of blood, nor loſs of dower, yet there are 
ſpecial proviſo's, that all perſons, which have any law- 
ful grant to hold and enjoy the forfeitures of lands, te- 
nements, goods, or chattles of offenders, and men at- 
taint of high treaſon within any manor, lordſhip, town, 
pariſh, hundred, or other precinct within the realm of 
England and Wales ſhall and may at all times have like 
liberty to take, ſeize, and enjoy all ſuch forfeitures of 
lands, tenements, goods, and chattles, as ſhall come or 
grow within their liberties by force of the attainder of 
any perſon upon any offenſe made treaſon by this act, as 


they might have done by virtue of any grant to them 
ane beretoſore made. | | | 
for | do not find the like clauſe to my remembrance in any 
* other acts of new treaſon either in that of 1 Mar. /e//. 2. 


ap. 6. for counterfeiting the privy ſignet or ſign manual, 
or in that of 1 2 Ph. & Mar. cap. 11. for importing 
foreign counterfeit coin made current by proclamation, 


e . in that of 18 Eliz. cap. 1. concerning waſhing of coin, 
- dor in any of thoſe temporary acts made for the ſafeguard 
an if the queen's, perſon, ©c. ſo that upon the reaſon of 
{four the reſolution of 12 Elix. the patentees of goods or 
od ads of traitors by patents granted before thoſe aQs, 


particularly the biſhop of Durham, whoſe claim 
þ by preſcription, cannot have the goods or lands of 
ſerſons atainted for thoſe new treaſons: vide 13 Eliz. 
5. 16. a ſpecial proviſion in the ad of attainder of the 
8 3+ | carl 


forfeiture of lands is only during the offender's life, and 
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earl of W:ftmereland and others for the rebellion in the 


miſpriſion of treaſon, before I deſcend to crimes of an i 


te to judgment of the treaſon, till the cauſe be ſhe! 
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North, that the queen ſhall have and hold againſt the 
biſhop of Durham and his ſucceſſors the lands, tenement; 
goods and chattles of the perſons attainted within the 
county palatine and franchiſe of the ſaid biſhop. . 
Nay, I cannot ſee how the biſhop of Durham can either 
by his antient charters or preſcription claim the goods ot 
lands of perſons attaint for bringing in counterfeit coin 
contrary to the ſtatute of 25 E. 3. for it ſeems that tha 
was not treaſon at common law, as may reaſonably 


appear by what has been before ſaid touching that ſub. 
ze. nt | 


f 


„„ =; 0 - «up N 


Concerning declaring of treaſons by parliament, and th| 
treaſons that were enacted or declared by parliament | 
tween the 25 of E. 3- and the 1 Mar. 


-L/THO the order of the ſtatute leads us to conſide 
of petit treaſon in the next place, yet becauſe [it 
tend to abſolve the whole diſcourſe of high treaſon at 


ferior nature, I ſhall proceed to a full conſideration of i 
whole matter ſpecially relating to high treaſon, and ſo 
as the ſame is not common to other capital offenſes : ! 
ſtatute therefore proceeds, And becauſe many ot! 
5 like caſes of treaſon may happen in time to con 
© which a man cannot think nor declare at this preſe 
** time, it is accorded, that if any other caſe ſupp0i 
te treaſon, which is not above ſpecified, doth happen 
fore any juſtice, the juſtice ſhall tarry without 8 
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« and declared before the king and his parliament, 
| the Wl « whether it ought to be judged treaſon or other felony ; 
the Bl © and if per caſe any man of this realm ride armed co- 
ents, Wl « vertly or ſecretly with men of arms againſt any other 
| the to ſlay him or rob him, or take him or detain him, till 

« he hath made fine or ranſom to have his deliverance, 
ther Bl © it is not the mind of the king or his council, that in 
ds “ ſuch caſe it ſhall be judged treaſon, but ſhall be judg- 

coin il ed felony or treſpaſs according to the law of the land 


t that  « of old time uſed, and according as the caſe requireth, . 


nably Wl .““ | 
t ſub- This clauſe conſiſts of two parts, the former, how 
reaſons not ſpecially declared by this ſtatute ſhall for the 

future be ſettled, 2. It declareth that a particular of- 

ſenſe therein mentioned, that was in truth formerly held 

to be treaſon, ſhall not for the future be taken to be ſo. 

As to the former of theſe clauſes touching.the declaring 


of treaſons not declared by this act, I ſhall purſue the 


hiſtory thereof at large in what follows, only at preſent I 
hall ſubjoin theſe few obſervations. 
1. The great wiſdom and care of the parliament to keep 


and not to ſuffer them to run out upon their own opinions 
into conſtructive treaſons, tho in caſes, that ſeem to have 
a parity of reaſon (lit caſes of treaſon) but reſerves them 
to the deciſion of parliament : this is a great ſecurity, as 
vell as direction, to judges, and a great ſafeguard even 
to this ſacred act itſelf. 

And therefore, as before I obſerved in the chapter of 
levying of war, this clauſe of the ſtatute leaves a weighty 
memento for judges to be careful, that they be not over 
haſty in letting in conſtructive or interpretative treaſons, 
nt within the letter of the law, at leaſt in ſuch new caſes, 
vs have not been formerly expreſsly reſolved and ſettled 
by more than one precedent. 

2. That the authoritative deciſion of theſe caſus omiſſi is 
ſeſerved to the king and his parliament, viz. the king and 
both his houſes of parliament, and the moſt regular and 
ordinary way is to do it by a bill declaratively ; and there- 
fore altho we meet with ſome declarations by the lords 

S 4 houſe 


judges within the bounds and expreſs limits of this act, 
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(a) Vide antea p. 80. C138. (6) Supra p. 135. Ryl. plac. parl, pt 
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houſe alone in ſome particular caſes, as in that of the 
earl of Northumberland, anno 5 H. 4. and that of Talbot 
17 R. 2. tho they be deciſions and judgments of great 
weight, yet they are not authoritative declarations to 
ſerve this at of 25 E. 3. but it muſt be by the king and 
both houſes of parliament. | 

As to the latter of theſe, it has been formerly diſcuſſed 
in the ſecond chapter. 

This, at common law, was held treaſon, and the par. 
ticular reaſon of the adding thereof in this place waz, 
in effect, to reverſe the judgment given in B. R. . 
21 E. 3. Rot. 23. in Sir 7ohn Gorbegge's caſe (a); and 
touching this whole matter of riding armed, c. vide que 
dicla ſunt ſupra cap. 14. p. 135. & ſeq. 

Only the printed ſtatute varies from the parliament- 
roll of 25 E. 3. p. 2. u. 17. for whereas it is printed in 
the late ſtatutes (covertly or ſecretly) the parliament-rol| 
is chivach arme deſcovert ou ſecretment, and accordingly the 
old written manuſcript ſtatutes are written thus, chivach 
arme diſcovert ou en privy en le realm, &c. which miſprint- 
ing poſſibly hath made ſome miſtakes of judgments given 
of high treaſon, as if to ride privily and covertly upon 
ſuch a private attempt were not treaſon ;z but to ride diſ- 
covert, openly, were treaſon, when in truth neither in 
one caſe or the other it is treaſon, neither at this day nor 
at common law, if it be only upon a particular or pri- 
vate quarrel, as in the caſe of 20 E. 1. between the earl; 
of Glouceſter and Hereford (b) ; and this of Gorbegge, tho 
it were more guerrino & vexillis axplicatis. | 

But now to reſume what is before promiſed, vis. touch. 
ing the firſt matter, namely treaſons not declared by the 
ſtatute of 25 E. 3. we ſhall find, that between that ſti 
tute and 1 Mar. there were treaſons enacted or declared 
of theſe kinds : | 

1. Such as were ſimply declarative treaſons, or ſo man 
expoſitions of the ſtatute of 25 E. 3. 

2. There were new treaſons, that were ſimply enaQted, 
and not declared only, that were perpetual in their inſt 
tution, but repealed by the ſtatute of 1 Marie. 


3. Thete 
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he . There were new treaſons, that ſeem only temporary 


bot or fitted to the reigns of thoſe kings, in whoſe time they 

At were made. | 

to 4. There were ſome treaſons, that were perpetual, but 

nd more explicite declarations or rather expoſitions of the 
ſtatute of 25 E. 3. which yet ſtand repealed by the ſtatute 

led of 1 Mar. | 


And here I muſt adviſe the reader to take notice of 


ar- theſe cautions. 

vas, 1. Becauſe the hereafter mentioned ſtatutes are many, 
P. nd conſiſting of divers clauſes, that he rely not barely 
and i ypon the abſtracts thereof here given, becauſe poſſibly 
que there may be miſtakes or omiſſions in thoſe abſlraQs, 

but peruſe the ſtatutes themſelves in the books at large. 

jent· 2. That tho generally it be a fair topical argument, 
d in Wl hat when offenſes are made treaſons by new and tempo- 
-roll Wi racy acts, they were not treaſons within the ſtatute of 
7 the 25 E. 3. for if they were, they needed not to have been 
ach Wl enacted to be treaſon. by new ſtatutes, as introduQive 
of new laws in ſuch caſes; yet that doth not hold uni- 
verſally true, for ſome things are enacted to be treaſon 
by new, yea and temporary laws, which yet were treaſon 
by the ſtatute of 25 E. 3. as will appear in the ſequel. 


er in And therefore the ſtatutes of 1 & 2 Ph. & MM. cap. 3. 
yy not Hi E. 6. cap. 12. 23 Eliz. cap. 2. making ſeveral offenſes 
* at felony have this wary clauſe, the ſame. not being treaſon 
> earls 


thin the ftatute of 25 E. 3. 


13 Eliz. cap. 1. compaſſing the queen's death and declar- 


touch- vg the ſame by writing or printing is enacted to be trea- 
by tht Win during the queen's life, but the delinquent is by that 
_ * tute to be charged therewith within ſix months, and 
eclare 


[brockmorton was generally indicted for compaſſing the 
Jueen's death, and the overt-act was by making a writ- 

2 mal) e declaring convenient landing places for the Spaniſh 
ces, and the naming of divers popiſh gentlemen in 

nated, niting, who would be aſſiſtant to that deſign, and com- 
i int. Mpnicating it to the Spaniſh embaſſador, and Throck- 
ten excepted to the proceeding, becauſe not within 
months according to the ſtatute of 13 Eliz. that ex- 
ception 


And hence it was, that whereas by the ſtatute of | 


# 
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ception was over- ruled, becauſe it was a charge of trea- 
ſon and an overt- act within the ſtatute of 25 E. 3. which 
hath no ſuch reſtriction, and thereupon he was convict 
and executed. Camd. Annals ſub anno 1584. p. 298. and 
the like was done upon the like exception in the caſe of 
the earl of Arundel; quod vide Camd. Annals ſub aun 
1589. p. 426. | | 

3. But where an act of parliament made for the ſafety 
of the king or queen's perſon or government enacts any 
offenſe to be felony only, or a miſdemeanor only puniſh- 
able by fine and impriſonment, without that wary clauſe 
above-mentioned, it is a great evidence and preſumption, 


that the ſame was not treaſon before, and a judgment of 


parliament in point, for it can never be thought, that 
the parliament would in ſuch caſes abate the extent of 
25 E. 3. or make that leſs than treaſon, which was trea- 
fon by that act. 

I ſhall as near as I can purſue the order above-men- 
tioned, but ſome intermixtures there will neceſſarily be 
of the many particular treaſons enacted by ſome ſta- 
tutes, ſome of which were within the ſtatute of 25 E. 3. 
and I ſhall follow thoſe in every ſucceeding king's reign. 

In the time of king Edward III. I find no declarations 
of treaſon after the ſtatute of 25 E. 3. | 

Only I find ſomewhat like it in the attainder of Thorp 
chief juſtice of the king's bench for bribery (c) and other 
offenſes, who was thereupon ſentenced to death, before 
ſpecial commiſſioners (4) aſſigned ad judicandum ſecundum 
voluntatem regis, in reſpe& of the oath he had made to 
the king and broken, whereby he had bound himſelf to 


that forfeiture, ſi ale encountre ſon ſerement : it is true he 


had judgment, but there was no execution; this judg- 
ment and the whole proceeding is entered in patent - ol 
of 24 E. 3. part 3. m. 3. dorſ. and was afterwards remos- 
ed into the lords houſe in the parliament held in abs 
purificationis 2.5 E. 3. which was a year before the parli 
ment held Wedneſday in the feaſt of St. Hillary 25 E. 


wherein the declaration of treaſon was made; anc 


(e He was juſtice of aſſiae that ſhould have iſſued again 
in com Lincoln, and took bribes them. 
of ſeveral to ſtay an exigent / The earls of Arun 
upon an indictment for felony, Warwick, c- | 


\ 
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” WM in that parliament of ofabis purificationis, n. 10. the judg- 
& ment was affirmed good, de puis ge ſe obligea meſme par 
10 fon ſerement a tiel pennance, fil fait al encountre, & con- 
of nuſſeit, quil avoit receive douns countre fon dit ſerement - 
is but with this caution for the future to prevent ſuch an 

arbitrary courſe of proceeding, & ſur ceo 7 fuit accord par 
t les grants de meſme le parlement, ge fi nul tiel caſe aueigne 
4 defore en. avant de nul tiel, que naſire ſeigneur le roy prigne 


lu devers lui des grants, ge lui plerra, & par lour bone avyſe 
face outre ce ge pleſe a ſa royal ſeignory (e) ; but this comes 
not to our purpoſe concerning treaſon. | 

As to the time of R. 2. it was a fruitful time for de- 
hat claring and enhanſing of treaſon in parliament. Rot. Parl. 
3 R. 2. n. 18. pars 1. the caſe of Jean Imperiall (f) who 
was ſent as agent from the duke and commonalty of Genoa, 
and coming hither by the king's ſafe- conduct was mur- 
dered; the inquiſition before the corener was brought 
into parliament, and in purſuance of this clauſe of 25 E. 3. 
it was declared by the king, lords, and commons, to be 
treaſon, 


This declaration being by the king and both houſes of 


of 25 E. 3 but is not of force at this day, 1. Becauſe it 
was but a particular caſe, and extended not to any other 
caſe, as a binding law, but only as a great authority. 
2, Becauſe it being not within the expreſs proviſion of 
the ſtatute of 25 E. 3. it ſtands wholly repealed as treaſon 
by the ſtatutes of 1 E. 6. and 1 Marie. 

Rot. Parl. 1 R. 2. n. 38. the judgment againſt Gomeneys 
and J/2fton for betraying the king's caſtles in France men- 
tioned before cap. 15. p. 168. where Weston had judgment 
to be drawn and hanged; this judgment was given by 
the lords at the petition of the commons in parliament, 
but makes not much in the point of declaration of trea- 
ſon, becauſe, 1. If done, as is ſuppoſed, by treachery 
and bribery, it was an adherence to the king's enemies. 
2, Being a declaration or judgment only by the lords, 
and not formally by the king, lords and commons, it 


(e) There is likewiſe a pro- & fregerunt, & habent leges 
no added, that this ſhould Angliz regales ad cuflodiendum. 
o be drawn into precedent, (f) Co. P. C. p. 8. wide ſupra 
% ſolummodo werſus eos, qui p. 8 3. 

Vedidum ſacramentum fecerunt 


parliament was a good declaration purſuant to the act 
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is not ſuch a declaration of treaſon, as the act of 25 E. 3 
requires in caſes of treaſon not thereby declared. 

Rot. Parl. 11 R. 2. pars 2. per totum, the great appeal 
in parliament by the duke of Glouceſter and others againſt 
the archbiſhop of York, duke of Ireland, Trefilian, Uſer, 
Blake, Holt, and others, containing divers articles, which 
furely were not treaſon within the ſtatute of 25 E. 3. yet 
had judgment of high treaſon given againſt them by the 
lords in parliament (g). 

Upon the impeachment of the commons againſt Sim 
Burle, Beauchamp, and others, many of them had likewiſe 
judgment of high treaſon given againſt them by the lords 
in parliament (*). | 

Altho the king did in ſome kind outwardly agree to 
theſe judgments, and the commons were active in it, and 
Rat. Parl. 11 R. 2. pars 1. n. 50. public thanks were 
given to the king by the lords and commons in full par- 
liament, de ceo, gil laur avoit fait cy plein juſtice, yet this 

. was no declaration of parliament of treafon purſuant to 
the ſtatute of 25 E. 3. becauſe the king and commons 
did not conſent per modum legis declarative, for the judg- 
ment was only the lords. 2. Becauſe it was but a part- ll 
cular judgment in a particular caſe, which was not con- 
cluſive, when the like caſes came before judges. | 

This parliament of 11 R. 2. was repealed by the par- Wi 

| liament of 21 R. 2. and that of 21 R. 2. alſo repealed, Bi, 
and the parliament of 11 R. 2. enaQted to be holden ac- Wl . 
cording to the purport and effect of the ſame by the ſa- | 
tute of 1 H. 4. cap. 3 & 4. but this did not alter the ſtz- 
tute of 11 R. 2. and make thoſe judgments, which were WY * 
given by the lords in 11 R. 2. of any other value tha z 
they were, and conſequently amounted not to any decl- n 
ration by parliament, that theſe which the lords adjudged 0 
treaſons in 11 R. 2. were or ought to be ſo held; and i 5. 
any ſuch conſtruction might be made upon the confirmi- bo 
tion of 1 H. 4. cap. 4. yet the ſame was repealed by the Bi d 
ſtatute of 1 H. 4. cap. 10. in the ſame parliament ; and _ 
if not, yet certainly 1 E. 6. and 1 Mar. have wholly take! of 
away the force of thoſe declarations, as ſhall be ſhewed. 
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Rot. Parl. 17 R. 2. n. 20. Talbet's caſe, in conſpiring 


king's uncles, and other great men, Et ſur ce firent divers 
gents lever armies & arrayes a faire guerre en aſſembles & 
congregatiens in tres grand & horrible numbre : this was de- 
clared treaſon by the lords in parliament, and a procla- 
mation iſſued to render himſelf, or otherwiſe to be ataint- 
ed of treaſon : how far this was treaſon or not within the 
ſtatute of 25 E. 3. hath been before conſidered, but cer- 
tainly, if it were no treaſon declared by the particular 


— purviews of 25 E. 3. it is no ſuch authoritative declara- 

nic tion of treaſon in parliament, as this a& requires in trea- 

rd ſons not declared; and if there were ſuch an authoritative 
i declaration, it binds not now as ſuch, becauſe all treaſons 
0 


are reduced to thoſe expreſſed in the ſtatute of 25 E. 3. 
and by the ſtatutes of 1. H. 4. cap. 10. 1 E. 6. cap. 12. 1 Mar. 
dap. 1. and treaſons declared, as well as new treaſons en- 
24 acted, are by theſe ſtatutes ſet aſide, farther than the very 
declaration of 25 E. 3. extends. 

Sy Rot. Parl. 21 R. 2. quod vide inter flatuta 21 R. 2. cap. 
don BY 2, 3, 4, 12. ſome new ſtatutes of treaſon were enacted, 
uds- BY others were declared; by cap. 2. it is enacted, that the 
procurers of any new commiſſion like that, (for the ob- 
uining of which the archbiſhop of Canterbury, G. were 


in that parliament attainted) being convict in parliament | 


bar, ſhould be guilty of high treaſon : again, cap. 3. If any 
be convict in parliament of the compaſſing of the king's 
death, or to depoſe him, or to render up his homage to 
him, or of raiſing war againſt the king; and cap. 4. The 
procurers or counſellors to repeal the judgments given in 
that parliament, if convict in parliament, are guilty of 


thoſe nine rank anſwers to the king's queſtions, which 
are all recited and affirmed, and adjudged good and ſuf- 
ficient by the 12th chapter of that parliament z other 
points were judged, as namely that the procuring of the 
commiſſion for regulating the miſcarriages in government 
oro 5 R. 2. and the execution thereof by the archbiſhop 
of Canterbury and others was high treaſon. | 


And 
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the deſtruction of the dukes of Aguitain and Glouceſter the 


high treaſon : other treaſons were declared, as namely 
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And tho it is true, that ſome of the points enacted to 
be treaſon by the 3d chapter were in truth treaſons by the 
ſtatute of 25 E. 3. if there were an overt- act, namely 
compaſling- the death, or depoſing the king, or levying 
war, yet theſe ſtatutes and theſe declarations by the par- 
liament of 21 R. 2. are wholly ſet aſide; and the ſtatute 
of 25 E. 3. governs the whole matter of high treaſon, 
notwithſtanding any of the extenſions, enactings, or de- 
clarations of the parliament of 21 R. 2. or any of the 
judges therein- mentioned, viz. Belknap, Trefilian, Holt, 
Fulthorp, Burgly, Thirlinge, Bikhill, and Clopton, for the 
parliament of 21 K. 2. is wholly repealed by 1 H. 4. cap. 
3t 4. and the parliament of 11 R. 2. wherein Belinap 
and Treſilian were judged traitors for delivering thoſe ex- 
travagant opinions (+) is revived and affirmed ; and alſo 
by the ſtatutes of 1 E. 6. and 1 Mar. the treaſons enaQed 
or newly declared by the parliaments of 11 & 21 R. 2. 
are repealed. 

And tho thoſe opinions of the judges Trefilian, Thirlinge 
and the reſt had the countenance of the 'parliament of 
21 R. 2. yet they had the diſcountenance of the parlia- 
ment of 11 R. 2. and 1 H. 4. which repealed the parlia- 
ment of 21 R. 2. and ſtand at this day unrepealed in 
their full ſtrength, excepting only ſuch treaſons as were 
newly made, or newly declared by thoſe parliaments: 
tho the ſtatutes of 1 E. 6. and 1 "Mar. have taken away 
thoſe treaſons, which either the ſtatute of 11 R. 2. or 
1 H. 4. had introduced more than were in the ſtatute of 


25 E. 3. yet it hath not taken away the efficacy of the lf « 


parliaments of 11 R. 2. and 1 H. 4. as to their declar - 
tions, that the extrajudicial opinions of thoſe judges Wi *« 
were falſe and erroneous; but in that reſpe& the parli· Wi th 
ments of 1 H. 4. and 11 R. 2. are of force, as to the f 
damning of thoſe extravagant and unwarrantable opinions Wl ty 
and declarations. - to 

I come now to the time of Henry IV. wherein I find n! 
little: in anno primo in parliament inter Placita Corone, ¶ tri; 
John Hall was convicted before the lords in parliament 0! 8 2g 
the murder of the duke of Glouceſter, and judgment given 
by the lords per aſſent du roy that altho it were only mu- N ca- 
der, yet the offender ſhould have the judgment of hig Mfc; 


(5) Co. P. C. p. 22. 
n treaſon, 
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to treaſon, viz. to be drawn, hanged, embowelled, his 
ie bowels burnt, his head cut off, and quartered, and his 


ly head ſent to Calice, where the murder was committed, 
ng which was executed by the marſhal accordingly : this was 
u- no declaration of treaſon, but a tranſcendent puniſhment 
te of the murder of ſo eminent a perſon. 

n, 1 H. 4. cap. 10. © It is accorded, that in no time to 
le- „ come any treaſon be judged otherwiſe than it was or- 
the « dained by the ſtatute of king Edward III.“ This at 
alt, once ſwept away all the extravagant treaſons introduced 
the in the time of R. 2. either in over much favour of popu- 
ap. larity, or over much flattery to prerogative, for they 
nap were of both ſorts. 

ex · Rut. Parl. 5 H. 4. n. 42. There is a declaration of an ac- 


alſo quittal of the earl of Northumberland from treaſon; quod 
Qed vide antea cap. 14. p. 136. but I find-no declaration nor 
. 2. of new treaſon, in the time of H. 4. he was as good 
x his promiſe by the act of 1 H. 4. cap. 10. for he con- 
tented himſelt with the declaration made by 25 E. 3. 

In the time of H. 5, | 

By the ſtatute of 2 H. 5. cap. 6. It is ordained and 
declared that manſlaughter, robbery, ſpoiling, break- 
« ing of truce, and ſafe-conduQs, and voluntary receipt, 
* abetment, procurement, concealing, . hiring, ſuſtaining, 
and maintaining of ſuch perſons to be done in time to 
come by any of the king's ſubjects within England, 
« Ireland, or Wales, or upon the main ſea ſhall be judg- 
«ed and determined treaſon done againſt the king's 
crown and dignity ; and the conſervator of the truce 
to have power by the king's commiſſion and by the 


this ſtatute as to treaſon is particularly repealed by the 
ſlatute of 20 H. cap. 6. 11. but whether the general ſta- 
utes of 1 E. 6. cap. 12. 1 Mar. cap. 1. had repealed it as 


It hath been ruled, that thoſe ſtatutes extend not as to 

trials of treaſon done upon the ſea by the ſtatute of 

28 H. 8. cap. 15. de quo infra. | 

The ſtatute of 3 H. 5. cap. 6 & 7. it is true, is a de- 

darative law, that clipping, waſhing and filing the king's 

coin is treaſon within the ſtatute of 25 E. 3. and judges 

of aſſiſe and juſtices of peace have cogniſance thereof; 
| but 


treaſon, 


% commiſſion of the admiral to inquire thereof:” But 


to treaſons done upon the ſea may be a queſtion, becauſe 
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but even this declarative law is repealed by the ſtatute of 
1 Mar. as it is declared in the ſtatute of 5 Eliz. de quo antea, 

As to the judgment of treaſon given in Sir John Old. 
caftles caſe, Rot. Parl. 5 H. 5. par. 1. n. 11. tho the judg. 
ment be given in parliament, yet it is barely upon the ac. 
count of compaſſing the king's death, and of levying of 
war, which was expreſsly within the ſtatute of 25 E. 3 
as appears before, cap. 14. p. 142. 

Touching the times of H. 6. 

Rot. Parl. 2 H. 6. u. 18. It appears, that John Mor- 
timer was committed for ſuſpicion of treaſon againſt H. ; 
and 23 Feb. 2 H. 6. brake priſon, and eſcaped, for which 
he was indicted 25 Feb. 2 H. 6. at Guildhall, London, be- 
fore commiſſioners of oyer and terminer ſetting forth the 
matter, and that priſonam prædictam falſo & vwoluntarii 
Fregit ; the record by the king's command was ſent into 


parliament, and by the king's commiſſioner ad tenendun 


parliamentum, and the lords at the requeſt of the com- 
mons, it was affirmed a good indictment, and Mortimer 
had judgment to be drawn, hanged, and quartered, and 
his lands and goods forfeited to the king by the judgment 
of the lieutenant, lords, and commons, by an act made 
then for that purpoſe. 

This it is true was an authoritative declaration of trez- 
ſon in this particular caſe purſuant to the clauſe of the 
ſtatute of 25 E. 3 

But it reſted not here, for in the ſame parliament, n. 
60. a general ſtatute paſſed, © Que fi aſcum perſon ſoit 
„ indite, appelle ou priſe par ſuſpicion de grand treaſon 
% & pur ceſt cauſe ſoit commiſſe & detenus in priſon & 


. © eſcape volunterement hors du dit priſon, que tie 


« eſcape ſoit adjudge & declare treaſon, ſi tiel perſon ent 
« ſoit duement attaint ſelon la ley de terre. Et eient les 
«* ſeigneurs de fee en tiel cas les eſchetes & forfeiture 
de terres & tenements de eux tenus par tiel perſons 
*« 1\lint attaints, come de ceux, que ſont attaints de petit 
« treaſon; kt teigne ceſt eſtatute lieu & effect del 20 


« jour de Octobre darrein paſſe tanque al prochein parls 
“ ment. 
% Ro. Soit fait, come eſt deſyre par la petition. 


Thu 
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of This parliament began 20 O#. 2 H. 6. a = 4 


a The things obſervable hereupon are theſe, 1. That to $ 
. reſcue a perſon, that is a traitor, out of priſon was trea- .2 
g- ſon at common law, and fo continues at this day within 

c- the ſtatute of 25 E. 3. 2 Co. Inſtit. p. 589. and 1 H. 6. 3 
of 5. b. 2. But if a man committed for treaſon. breaks pri- 1 
3 ſon and eſcapes, this is not treaſon at common law. 5. | 


Tho it be felony by the ſtatute de frangentibus priſonam, 
yet it is not made treaſon. by that ſtatute. 4. But if it 


— — — — — 
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2 were treaſon by that ſtatute, yet it is corrected and made A 
. 3. dot treaſon by the ſtatute of 25 E. 3. and 1 H. 4. and . 
uch WI theretore in this caſe it was made treaſon merely by the 


de- judgment of parliament, and ſtatute of 2 H. 6. was but 
the temporary and expired by the next parliament. 5. That 
arit the judgment itſelf in Mortimer's caſe, tho an authorita- 
into Wl tive declaration, was not at all binding in other caſes for 
dum Wi two reaſons, 1. Becauſe it is checked and controled as to 
om- any ſuch effect by the general act of parliament of 2 H. 6. 


in WH which was to continue only to the next parliament ; and 5 
and Wi 2. Becauſe it was but a particular judgment of parlia- | oy 
ment i ment in that particular caſe, to which it was particularly 'Y 
made applied... | 4 


But howſoever, that queſtion is now put out of queſ- 
ton by the general act of 1 Mar. cap. 1. which enervates 
the force of this judgment and declaration; for 1 Mar. 
repeals declarative. laws of treaſons as well as enacting 
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nt, u. laws, and leaves the judges to judge ſtrictly according to 
n ſoit Bi the ſtatute of 25 E. 3: as if no ſuch judgment had been * 
reaſon I given in parliament. 2 Co. Inſtit. p. 589. and therefore it 1 
ſon & N ſeems ſtrange to me, that the judges took any notice of 1 
e tel : H 6. in Benfed's caſe to ground any opinion on (i). 1 
on ent And therefore, altho in the late act of attainder of the 7 
ent le; I earl of Strgfford, there was a proviſo added, that it ſhould 4 
eitute Bi not be conſtrued, that the treaſons therein charged ſhould 9 
perſons de a rule for judges to proceed by, in other caſes, it * 
e pein | * 33 
del 20 (i) Co. Car. 583. Jones high treaſon, tho the parties 4 
pafli- s. II was the caſe in 1 H. did not know, that there were 1 
d. 5. b. and not the ſtatute of traitors there, is not warrant- þ 
21. 6. on which the judges ed by that caſe, which is of 2 
frounded their opinion, altho one, who brake priſon, know- Y 
bat opinion is expreſt in ing certain perſons to be priſo- 1 
Ths Gy. Car. 583. and Kel. 77. ners in the ſaid priſon for trea- ll 
ar that the breaking of a ſon. j C 
nin, wherein traitors be, is \ | 
Vol. I. 3 ſeems A 
” ; | 1 
1 


RE. 
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ſeems a cautious but needleſs proviſo, becauſe it was 1 
particular judgment, that did not egred: perſonam, and no 

ral declarative law to ſerve the ſtatute of 25 E. 3 
| Por there may be collateral reaſons not only in policy, 
= but in juſtice ſometimes for a parliament to vary the pu- 
niſhment of crimes, in ſubſtance the ſame, when differ- 
enced by circumſtances, in ſeveral perſons.  _ 

8 H. 6. cap. 6. Burning of houſes maliciouſly or wid. 
edly to extort fums of money from thoſe, whom the male- 
factors ſpare, is made high treaſon with a retroſpect to the 
firſt year of the king's reign, ſaving to the lords their li 
berties, as in caſe of felony. | 

Two things are obſervable upon this act, 1. That had 
it not been ſpecially provided againſt, the lords had loft 
their eſchetes by making it treaſon. 2. That this a&, 
tho per petual in its conſtitution, yet was repealed by 
1 Mar. cap. 1. and after that repeal it remained felony, 
as it was before, and ſo continues to this day. 

Rot. Parl. 11 H. 6. n. 43. A petition that Fobn Ce- 
penter, who had committed a barbarous murder upon hi 
wite, for which he was outlawed and in priſon in ti 
king's bench, might for example's ſake by authority of 
44 parliament be adjudged a traitor, and that the judges might 
[7 give judgment againſt him to be drawn and hanged, (a 
*F ing to the lords their eſchetes. Ro. Pur ceo, quil ſend 
14 encountre le liberty de ſeint efglis le roy ſe auiſera. 

5 20 H. 6. cap. 3. The coming of people out of Malu 
bs the marches of the ſame-into the counties adjacent, u 
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r 


1 taking and driving away cattle, and their abettor « 
1 | receivers knowing thereof, is made treaſon againſt t 
& king, ſaving to the lords marchers, of whom the offe 
ders, receivers, or abetters held their lands, the fort 
ture thereof and of their goods and chattles, when attus 
ed; this act was to continue for ſix years: nota, the io! 
1 had loſt their eſchetes and forfeiture of the offenders good 
A if it had not been ſpecially provided for, becauſe ma 
treaſon and a new treaſon, which was not before, fort 
lords marchers had not only forfeiture of goods of fela 
but royal eſchetes and forfeiture of traitors goods for! 
moſt part: but that franchiſe, which was by preſcript 
could not extend to new treaſons. 
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I find nothing more relating to this matter in the time 3 
of Henry VI. A 

The impeachment of the duke of Suffolk by the com- | 
mons for treaſons and miſdemeanors contained many ar- 
ticles of high treaſon within the ſtatute of 25 H. 3. name- 
ly, adbering to the king's enemies; but the whole matter 
being at laſt left to the king, he was declared by the king 
clear of the treaſons, and for the reſt the king by a kind 
of compoſition ordered him to be baniſhed for five years. 
Rot. Par. 28 H. 6. n. 18, 19, 20, Ce. 

As to the reigns of Edward IV. and Richard III. tho 
in thoſe great revolutions, that happened in the latter end 
had BY of Henry VI. the beginning of Edward IV. the time of 
lot Richard III. there are many acts of attainder of treaſon 
a, i of particular perſons, that adhered to either party then 
d by Wi contending for the crown, according as the ſucceſs of 
don, war fell to one fide or the other, as namely Rat. Parl. 
3 H. 6. n. 1.—36, &c. many of the duke of Yart's 
party were attainted of treaſon by act of parliament. Rox. 
Parl. 1 E. 4. u. 6.15, Cc. the numerous companies of 
the party of Henry VI. were attainted by parliament ; the 3 
like was done in the ſhort regreſs of H. 6. 11 E. 4. in a 1 
rliament held in that ſhort reſumption of the crown by - 

VI. Again, the like was done in the parliament 
f 12 E. 4. upon the regreſs and re-expulſion of Henry VI. 
gain, Rot. Parl. 1 R. 3. divers perſons of great quality, ' 
hat oppoſed the pretenſions of Richard III. were attaint- - 7 
by act of parliament ; and the like was again done in % 
de parliament of 1 H. 7. againſt the aſſiſtants of Ri- 1 
rd III. Every new revolution occaſianed the attainder 1 
parliament of the moſt conſiderable of the adverſe 
44 yet in all this time I find no general declaration 
general enaQing of new treaſons by parliament. | | 
| come to the time of Henry VII. | 1 
In this time I find but one new treaſon, namely the | 
utute of 4 H. 7. cap, 18. whereby the counterfeiting of 


reign coin made current in this realm is made "ou 
of (ei0Weaſon. 


* = 8 2 
3 —— 
2 3 


elcripti T2. But 


It 


er 


ET. 
* 


== 


* 
—;!f;; A ³⅛ nm ³·¹ ͥ1ũ10 Se +, 
I ao 3 7 ” e * vn, ts” 4 . * * N * 


— 
„ 
— ms +. 


N= CC — Te 


© ior Bis 
+4 


ug 8 
— 


8 p Ty 
2 „ „ — — — - - 
be WS. eee 7 
LS AE 6 N * 


— 


„ * >" x —— 
re 
r 
. 


„ 
23 
244. 


* 
— 2 —— 


2 ; 
* A 
N 


Re ‚ K! . Rees 


4 


DI 
— vat} *S 


- - * ns 
* 3 * 1 b * % * B 
a5 — * +, ES * 2 | RI: 


232 HISTORIA PLACITORUM CORONE. 


But this act was repealed by the ſtatute of 1 E. 6, 
cap. 12. and 1 Mar. cap. 1. and another act made to the 
ſame purpoſe in 1 Mar. ſeſſ. 2. cap. 6. 

This wiſe prince duly conſidering the various revolu- 
tions, that had formerly happened in this kingdom touch- 
ing the crown eſpecially to the houſes of York and Lan- 
caſter, and that every ſucceſs of any party preſently ſub- 
jected all that oppoſed the conqueror, to the penalties 
of treaſon ; and weighing that, altho by his marriage with 
the heir of the houſe of York, he had reaſonably well ſecur- 
ed his poſſeſſion of the crown, yet otherwiſe his title, as 
in his own right, was not without ſome difficulties ; he 
therefore made a law, not to ena treaſon, but to give 
ſome ſecurity againſt it, viz. 11 H. 7. cap. 1. © That al 
& perſons, that attend upon the king and ſovereign 
lord of this land for the time being in his perſon, and 
« do him true and faithful ſervice of alligeance in the 
« ſame, or be in other places by his commandment in WW / 
« the wars within this land or without, that for the ſaid 
4 deed and true duty of alligeance he or they ſhall be in 
« no wiſe convict or attaint of high treaſon, nor of other 


4 offenſes for that cauſe by act of parliament, or other- Wl 
«& wiſe by any proceſs of law, whereby he or any of them Wl © 
«& ſhall now forfeit life, lands, tenements, rents, poſſeſ- , 
<« ſions, hereditaments, goods, chattles, or any other 0 
« thing, but be for that ſervice utterly diſcharged df g 


« any vexation, trouble, or loſs; and if any act or act, 
„ or other proceſs of law hereafter thereupon for the 4 
* ſame happen to be made contrary to this ordinance, 
« that then that act or acts or other proceſs of ja 
« whatſoever they be, ſtand and be utterly void; pro- 
e vided always, that no perſon or perſons ſhall take an) 


benefit or advantage by this act, which ſhall hereafte 9 
&« decline from his or their ſaid alligeance.” Upon th 0 - 
act theſe things are obſervable. * 8 . 

1. That this act was not temporary or for the life“ 51 
king Henry VII. but was perpetual, and extended to! 1 
ſucceeding kings and queens of this realm, for it is fü 44 


attendants upon the king or ſovereign lord of this lan 


for the time being. | 
2. 
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fafto, tho not de jure, for in truth ſuch was Henry VII. 
for his wife was the right heir to the crown, and his regal 
power Was principally by an a& of parliament made 
1 H. 9. before his intermarriage with his queen, tho both 
titles were derived to his deſcendents, viz. Henry VIII. 


ſent ſovereign is deſcended : and this act, tho extended 
to his ſucceſſors, which were kings de jure, as well as de 


vants in the firſt place, which appeareth more fully alſo 
he by the preamble. N 8 | 
3. That tho this act might ſecure the attendants on the 
ig in his wars againſt impeachments in an ordinary 
courſe of law, and might as to this purpoſe, exempt 
dem from the danger of any treaſon by the ſtatute of 25 
he F. 3. as adherers to the king's enemies, yet it was a 
yain proviſion againſt future acts of parliament, whoſe 
ad bands could not be bound by a former act from repealing 
it, or taking away the effect thereof in part or in all. 
1 lt is true, ſince that time this kingdom hath had no 


her. Leat experience of changes of this nature, nor need to 


ben make uſe of the advantage of this ſtatute: it is true queen 


offel Mary began her reign 6 July 1553. ſhe was crowned 6 


whe BY 0226. following, her firſt ſeſſion of parliament began 5 
4 of BY %s. 1553. which was the day before her coronation, 
a0; WY #5 the ſecond ſeſſion thereof was held by prorogation 
i we 24.0%. 1 Mar. | 

whe: Upon that 6th of July, which was the day of king Ead- 
ward's death, and before queen Mary was actually ſettled, 
the lady Fane Gray ſet up a title for herſelf, and conti- 
nved in ſome kind of regal power, until the 1ſt of Auguſt 
following, and during thoſe twenty-four days the ſtyles 
of deeds, ſtatutes and other things (and poſlibly alſo pro- 
ceſſes) were made in her name, and a ſpecial act was 


nie made 1 Mar. /efſ. 2. cap. 4. to make them effectual, and 
| lo be pleadable in the ſtyle, name, and year of queen 
is Mary ; ſo that the lady Fane ſeemed an intruder for about 
is lat wenty-four days; but the truth is, ſhe was not ſo much 


an uſurper, or a queen de facto: and theſe her aſſiſtants 
1 in 


2. It is obſervable, that this act extendeth to a king de 


and in default of iſſue, to his ſiſter, from whom our pre- 


fatto, yet was made for the ſecurity of himſelf and his ſer- . 
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that buſineſs, viz. the archbiſhop of Canterbury, the duke 
of Northumberland, the faid lady Jane and divers others 
were attainted before commiſſioners of oyer and terminer ; 
and thoſe attainders confirmed by parliament 1 Mar. ſaſ a. 
cap. 16. and note in that ad of attainder a ſpecial proviſo, 
that the poſſeſſions of the archbiſhoprick of  Canterþur 
ſhould not be forfeited by that attainder or act of patlia- 
ment; poſſibly they thought that the general words of 
that act, or at leaſt the ſtatutes of 26 H. 8. and 33 H. 8. 
which gave forfeitures for treaſon againſt ſucceſſors, and 
were not repealed by 1 Mar. might otherwiſe have forfeit. 
ed the lands of the archbiſhoprick by the attainder of the 
archbiſhop ; but of this ſupra cap. 23. p. 252. 

But what was the meaning of the proviſo in that ad 
of 11 H. 75. © That no perſon ſhall have the benefit ofthis 
ee act, who ſhall decline from his alligeance, is dark 
and dubious. 

But theſe queſtions never failed to be ſoon decided on 
the victor's part by their parliaments, which were always 
obſequious —_ in theſe matters to the victor, and 
ready to paſs acts of attainders for his ſafety and their 
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own, againſt which no ſecurity was, nor could be giver 
by this act of 11 H. 9. 


I come now to the reign of Henry VIII. which vu. 
feign, wherein acts concerning treaſon were exceeding} 
multiplied, and they are of three kinds: 1. Such acts, s 
conſtituted or declared treaſon. 2. Such acts, as con- 
cerned the trial of treaſon. 3. Such as concerned the 
puniſhment or forfeiture of treaſon, 

By the ſtatute of 22 H. 8. cap. g. Richard Roſe for wi 
ful poiſoning of divers perſons is by authority of parlu- 
ment attainted of high treaſon, and that he be boiled 
death : and by authority of parliament murder by wil 
poiſoning is made treaſon for the future, and the offende 
to be boiled to death, and not to have benefit of tit 
clergy : juſtices of peace to have power to enquire of thi 
offenſe, and alſo of counterfeiting coin of any fore! 
kingdom, ſuffered to be current here, the title of lords! 
eſchete of the lands of offenders in poiſoning is ſaved 


them (I). 
% G. P. C. p. 48. 


Th 
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B This treaſon is repealed by 1 Mar. cap. 1. and the ſame 


remains felony as before. 


* By 26 H. 8. cap. 13. * Maliciouſly to wiſh, will, or 
, * « deſire by words or writing, or by craft to imagine, in- 


« vent, praQtiſe, or attempt any bodily harm to. the 


> « king, queen, or their heirs apparent, to deprive them, 
dis. © or any of them of their dignity, title, or name, or 


« ſlanderouſly, or maliciouſly- to publiſh by expreſs 
« writing or words, that the king, our ſovereign lord 
ant Wl © is an heretic, ſchiſmaric, tyrant, infidel, or E or 
feu. © rebelliouſly to detain any of his caſtles, c. in this 
e © realm, or other his dominions, or rebelliouſly to de- 

« tain or keep any of his ſhips, ammunition, or artillery, 
ad © 20d do not humbly render the ſaid caſtles, for- 
s © trefſes, ſhips, or artillery, to our ſovereign lord, 
am his heirs or ſucceſſors, or ſuch as ſhall be deputed 

by them, within ſix days after they be commanded 
d on WM © thereunto by proclamation under the great ſeal, is en- 
« acted to be treaſon in the offenders, their aiders, coun- 


* « ſellors, conſenters and abetters: foreign treaſon to be 
their MY © tried in any county, where the king ſhall appoint by 
given « commiſſion.” | 


1. It ſhould ſeem, that this act was intended to be- 
perpetual, for in it and the ſubſequent clauſe of forfei- 
tures it mentions the king, bis heirs and ſucceſſors. 2. Part 
of this ſeems to be treaſon by the ſtatute of 25 E. 3. vis. 
the practiſing any bodily harm, if there be an overt- act, 
ind alſo the rebellious detaining of the king's caſtles 
after ſummons by proclamation; the reſt are purely new 
reaſons, 3. But whether it was temporary or perpetual, 
al treaſon reſting ſingly, as enacted by authority of this 
it, is repealed by 1 E. 6. and 1 Mar. and yet the latter 
clauſe (J) concerning forfeiture in relation to all treaſons 
* 25 E. 3. ſtands unrepealed; de guo vide ſupra g 
fra. | 
By 27 H. 8. cap. 2. counterfeiting privy ſeal, privy 
lignet, or ſign manual is made treaſon, and the offenders, 
deir counſellors, aiders, and abetiers to ſuffer and for- 


J By this latter clauſe the and hereditaments of any 
fender, Ye. ſhall forfeit to eſtate of inheritance in uſe or 
te king, his heirs and ſuc- poſſeſſion, by any right, title, 
ſors all lands, tenements or means. | 
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feit, as in caſe of treaſon; this is repealed" by 1 Mar. 


of ſuch iſſue male, to the heirs male of the king, and 


„ marriage between him and queen Anne, or the peril, 
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cap. 1. and then re-enated by 1 Mar. cap. 6. 

By 25 H. 8. cap. 22. the divorce between the king and 
queen Catharine is affirmed by parliament, and alſo the 
marriage between him and Anne Bullen, and the crown 
with all dignities, honours, pre-eminences, prerogatives, 
authorities, and juriſdictions to the ſame annext or be- 
longing, is entailed after the king's death to the heirs of 
his body lawfully begotten, viz. to the firſt, ſecond, 
and other ſons of the king and of the ſaid queen Anne, 
and to the heirs of their bodies ſucceſſively ; and for want 


the heirs of their ſeveral bodies; and for want. of ſuch 
iſſue, to the lady Elizabeth, their daughter and the heirs 
of her body, and ſo to their ſecond, third, and other 
daughters; and for want of ſuch iſſue, to the king's right 
heirs. | | 

« If any by writing, printing, or exterior a& malici- 
te ouſly do or procure any thing to the peril of the king's 
5 perſon, or to the diſturbance of the king's enjoyment 
te of the crown, or the prejudice or derogation of the 


* ſlander, or diſheriſon of any of the iſſues or heirs 
“% made by this act inheritable to the crown, it ſhall be 
* high treaſon. | 

If any by words without writing, &c. maliciouſly 
*© publiſh any thing to the ſlander of the ſaid marriage 
e between the king and queen Anne, or to the ſlander ot . 
« diſheriſon of the iſſues of the king's body begotten on 

ce the ſaid queen Anne, or other heirs inheritable to the 
* crown, by virtue of this ad, it ſhall be miſpriſion of 
5 treaſon:“ an oath is appointed to be taken in purſuance 
hereot, and the refuſers are guilty of miſpriſion of tres 
ſon ; proviſion is made for the cuſtody of the heir of the 
crown during minority. 

28 H. 8. cap. 7. the laſt act is repealed, and all interme 
diate offenſes againſt that act in relation to queen Am 
or the lady Elizabeth pardoned ; queen Anne and other 
attainted of treaſon; the marriage between the king an 
queen Catharine annulled and adjudged void, and the iſſue 
between them to be illegitimate; the marriage betwel 
the king and queen Anne judged void by ſentence of di 

| I yorc 
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vorce of the archbiſhop ; the ſame ſentence confirmed, 
and the marriage with queen Anne judged and declared 
null and void, and the iſſues between them declared ille- 


cal degrees ſettled. Children between the king and 
queen Jane ſhall be adjudged the king's lawful children, 
and inheritable to the crown; the crown entailed to king 


that is to ſay, to the firſt, ſecond, and other ſons of the 
king on the body of queen Jane begotten, and the 
heirs of their bodies ſeverally; and in default of ſuch 
iſſue male, then to the firſt ſon and heir male of his body, 
and ſo to the ſecond and other ſons in tail; and for the 
want thereof, to the firſt and other iſſue female between 
the king and queen Jane in tail; and for want of ſuch. 
iſſue, to the king's firſt and other iſſue female in tail ; 
and for lack of iſſue of the king's body, to ſuch perſon, 
and in ſuch manner as he ſhall appoint by his laſt will or 
n letters patent; proviſion againſt diſturbances of the heir 
of his body ſo nominated under pain of treaſon; *©* And 
the if any ſhall by words, writing, printing, or other exte- 
« rior act directly or indirectly do or procure maliciouſly 
* any thing to the peril of the perſon of the king, his heirs 
11 be or ſucceſſors having the royal eſtate to the crown, or 


* maliciouſly or willingly by words, Ce. give occaſion, 


ouſly Ml © whereby the king, his heirs or ſucceſſors might be in- 
Triage * terrupted-of the crown, or for the interruption, repeal 


ler ot * or adnullation of this aQ, or the king's difpoſal of the 
en on cron according to it, or to the ſlander, diſturbance, 
0 the or derogation of the marriage between the king and 
on of queen Jane, or any other lawful wife, which he ſhall 


" hereafter marry, or to the peril, {lander, or diſheriſon of 
* any of the iſſues and heirs of the king limited to be in- 
* heritable to the crown, or to whom the king ſhall by 
authority of this act diſpoſe it, or that affirm, c. the 
marriage between the king and queen Catharine, or be- 
" tween the king and queen Anne to be good, or ſlander 
the ſentences of divorce aboveſaid, or publiſh their 
ilſues to be the king's lawful children, or ſhall attempt 


able to the crown by this ad, or to whom the king by 
" thority of this act ſhall diſpoſe thereof, of their titles, 
* ſtyles, 


gitimate and excluded from inheriting the crown: Leviti- 


Henry VIII. and the heirs of his body lawfully. begotten, - 


* to deprive the king, the queen, or any made inherit- 
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and pardon what had been attempted againſt it. 


ſeals, the king had power without this act, or the 35 H. 8. 
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«« ſtyles, names, degrees, or royal eſtate or regal power, or 
& refuſe to take an oath to anſwer ſuch queſtions, as ſhall 
* be objected to them upon any clauſe of this act, or after 
© taking the oath do contemptuouſly refuſe to anſwer 
« ſuch interrogatories, as ſhall be objeQed concerni 
the ſame, or ſhall refuſe to take the oath injoined by 
* this ad, they, their aiders, counſellers, maintainers and 
* abetters ſhall be guilty of treaſon, and forfeit all their 
4 lands, c. and all ſanctuary included.“ 

The form of the oath is ſet down in the act, and power 
is given to the king by will to diſpoſe of the. cuſtody of 
the king's iſſue within age. | 

It is made treaſon to diſturb ſuch diſpoſal, and alſo 
power is given to the king to diſpoſe or give by will, &.. 
to any of his blood any title, ſtyle, name, honours, 
tenements, or hereditaments. a 

Nota, This act doubted whether the attempting any 
thing in parliament againſt the marriage of queen Anne 
might not bring them in danger of the act, of 25 H. 8. and 
therefore took care both to repeal the ad, and to diſcharge 


The clauſe enabling the king to diſpoſe of any honours 
or lands to thoſe of his blood by will was neceſſary, for 
without ſuch an enabling a& of parliament the king could 
not diſpoſe thereof by will, but only by letters patent un- 
der the great ſeal, or for lands parcel of the duchy of La- 
cafter under the ſeal of the duchy. 

But it ſeems, that as to the diſpoſal of lands belonging to 
the crown or duchy by letters patent under theſe reſpective 


cap. 1. to diſpoſe thereof, and to bind his ſucceſſors. 
And this by reaſon of the ſpecial penning of thoſe adds, 
which, as 1 think, did not entail the lands, that the king 
had in jure corone or in jure ducatus Lancaſtrie, but only 
limits the ſucceſſion of the crown and of the dignities, 
honours, prerogatives, pre-eminences, authorities, ot |}, 
juriſdictions to the ſame annext or belonging, which are 
but ſo many expreſſions of the parts or incidents of the Bil « 
regal dignity, and not of the lands or poſſeſſions of the 
crown, but thoſe reſted in the crown in fee-ſimple, *M 
they were before thoſe acts made. 


And 
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And hence it is, that in the ſeveral acts of 34 H. 8. 


r | 
ll cap." 21. 1 E. 6. cap. 8. 18 Eliz. cap. 2. 35 Eliz. cap. 
r 3. 43 Eliz. cap. 1. for confirmation of letters patent, 
er 
8 


thefe is no clauſe to make them good, notwithſtand- | 

ing the entail of the crown, for it was not needful; 9 

y but the lands gramed by king Henry VIII. Edward VI. 1 

nd queen Mary, queen Elizabeth, ſtand effectual without = 

eit ' any ſuch confirmation, and yet the entail of the crown 1 

by theſe acts continued till the death of queen Elizabeth, 2 

ver at which time it was ſpent, and king James ſucceeded I. 2 

of to the crown as the true heir thereof, without the help 3 
of any entail or nomination by Henry VIII. 

And yet after all this the whole ſcheme was altered by 3 
the ſtatute of 35 H. 8. cap. 1. for thereby after recital i" 
of the ſtatute of 28 H. 8. and that the king had iſſue by 
queen Jane prince Edruard, and the king had ſince 
married the lady Catharine ; It is enacted, That if the 
« king and prince Edward die without heirs of either of 
their bodies, the crown ſhall remain to the lady Mary 
« and the heirs of her body under ſuch conditions, as 
« ſhall be limited by the king by his letters patent, or 
« his laſt will; and for want of ſuch iſſue, or upon 
breach · of ſuch conditions, to the lady Elizabeth and 
„the heirs of her body under ſuch conditions, as ſhall 
be limited by the king by his laſt will or letters pa- 
* tent; and in default of ſuch iſſue, or upon breach of 
e ſuch conditions, to ſuch perſons and for ſuch eſtates, 
* as the king ſhall limit by his will or letters patent.“ 

This act repeals the former oath of 28 H. 8. and di- 
refts the form of a new oath to be taken for the extir= 
pation of the pope's pretended ſupremacy, and limits it 
to be taken by all that ſue livery, have any office of the 1 
king's gift, receive orders, take degrees, and by all 4 
perſons whom the king, Cc. ſhall appoint, and that it 
pb pr in ſuch, who obſtinately refuſe to take I 
he oath. | | = 

It is alſo enacted, That if any perſon by words, 
writing, printing or exterior act maliciouſly or wil- 
* ingly do or procure any thing directly or indirectly 
* for the repeal, annullation or interruption of this 

* act, 
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* act, or any thing therein contained, or of any thing 
&© that ſhall be done by the king in the limitation of 
“ the crown to be made as aforeſaid, or to the peril, 
% diſheriſon or ſlander of any of the iſſues and heirs of 
“ the king being limited by this act to inherit and to 
& be inheritable to the crown, or to the diſheriſon or 
* interruption of any perſon, to whom the crown is by 
* this act, or ſhall be limited by the king as aforeſaid, 
© whereby they may be deſtroyed or mterrupted in body 
& or title of the inheritance of the crown, the ſame 
& ſhall be high treaſon in the offenders, their main- 
* tainers, aiders, counſellors, and abetters, ſaving to all 
« perſons, other than the parties attainted, their heirs and 
«* ſucceſſors, all rights, &c. in the lands of the perſons 
i attaint.” | | 

And note that notwithſtanding the caution uſed in the 
act of 28 H. 8. for the pardon of the attempting to re- 
peal the act of 25 H. 8. no ſuch care was thought neceſ- 
ſary here for the attempt or procurement to alter the law 
by act of parliament; for as it could not be reſtrained 
by a precedent act, ſo neither was it concerned within 
the penalty. 

And thus much for thoſe treaſons, that related to the 
ſucceſſion of the crown, which I have put together, not- 
withſtanding many of them come after thoſe other ads, 
which I ſhall hereafter mention. | | 

By the 28 H. 8. cap. 10. which was the great conclud- 
ing act againſt the papal authority, the aſſerting or main- 
taining of the papal authority is brought within the ſta- 
tute of præmunire, and he that obſtinately refuſeth the 
taking of the oath of abjuration thereby enacted, u 
ſubje& to the penalty of high treaſon. 

By 28 H. 8. cap. 18. marrying any of the king's 


children or reputed children, or his ſiſters, or aunts ef 
the father's part, or the children of the king's brethren, Bil | 
or ſiſters, without the king's licence under his great ſeal, Will , 
or deflowering of any of them, is enacted to be treaſon. F 

By 31 H. 8. cap. 8. the king and council's pro- 5 
clamation concerning religion or other matters are to be 1 
obeyed under ſuch penalties, as they ſhall think requiſite; n 


they that diſobey them, and then go beyond ſea con- 
| | temptuouſ⸗ 
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8 temptuouſly to avoid anſwering ſuch offenſe, ſhall be guilty 


of of treaſon, fc. ſaving to every perſon, other than the 


l, offenders, their heirs and ſucceſſors, all right, c. 

of By 32 H. 8. cap. 25. the marriage between the king 
* and lady Anne Cleve, which had been diſſolved by the ſen- 
a tence of the convocation, was confirmed by parliament, 
by with liberty for each party to marry elſewhere: if any by 
id, writing, printing, or exterior act, Word or deed, accept, 
dy, take, judge, or believe the ſaid marriage to be good, or 
_ attempt any thing for the repeal or adnullation of this 
yy 2, it ſhall be high treaſon in them, their aiders, coun- 


ſellers, abetters or maintainers, ſaving the rights of all, 
other than the offenders, their heirs and ſucceſſors; and 
all perſons that have acted againſt the ſaid marriage are 
pardoned. l - 

By 33 H. 8. cap. 21. Queen Catharine Howard was at- 


againſt her were pardoned : any woman, whom the king 
or his ſucceſſors ſhall intend to take to wife, thinking her 
2 pure and clean maid, if ſhe be not fo, and ſhall wil- 


ſtanding, without diſcovering it to the king before mar- 
rage, ſhall- be guilty of high treaſon ; and if any other 
know it and reveal it not, it ſhall be miſpriſion of treaſon : 
the queen or prince's wife ſolliciting any perſon to have 
carnal knowledge of her, or any perſon ſolliciting the 
queen or prince's wife to have carnal knowledge of her, 
1s treaſon in them reſpectively, their counſellers, aiders 
and abetters | 

By 35 H. 8. cap. 3. the king's ſtyle (Henricus o4- 
vs Dei gratid Angliz, Franciæ & Hiberniz rex, fide: 


mum caput) is united and annexed to the imperial crown 
of England; and if any ſhall imagine to deprive the 


_ king, queen, prince, or the heirs of the king's body, or 
. 8 guy to whom the crown is or ſhall be limited, of any of 
aſon. 


8 their titles, ſtyles, names, degrees, royal eſtate, or regal 
$ * power annext to the crown of England, it ſhall be high 
to Leon, ſaving the right of all other than the offenders, 
_ their heirs and ſucceſſors. 

ea 


tuouſly | 1 And 


tainted of high treaſon, and all perſons that had acted 


lingly couple herſelf in marriage to the king notwith- 


defenſor, & in terra eccleſia Anglicanæ & Hiberniz ſupre - 
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are in force at this day, and not repealed by any ſtatute. 


ing, waſhing, clipping and minrſhing of money current 


' courſe of the common law, ſo that as to coin alſo the 


commiſſion is directed. 


cap. 10. cited to be ſo adjudged in H. 14 Elia. (m) G. 1 
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And thus far concerning the ſeveral treaſons enacted in 
this king's time, all which are nevertheleſs now a 
and repealed by 1 E. 6. and 1 Mar. as ſhall be ſhewn. 

II. There are ſeveral acts of parliament in this king's 
time, which concern trials of treaſon, ſome of which 


By 26 H. 8. cap. 6. the treaſon concerning counterfeit- 


within this realm, as likewiſe other felonies committed in 
Wales or the marches thereof, may be heard and deter- 
mined before juſtices of goal-delivery in the next Engliþ 
county; but note, this extends not to other treaſons, 
nor, at this day, to clipping or miniſhing the coin; 
for the acts, that made them treaſon at the time, viz, 
3 H. 5. and 4 H. J. ſtand now repealed, and the ſtatutes 
of 5 Eliz. cap. 11. for.clipping, and 18 Eliz. cap. 1. for 
miniſhing the coin, direct it to be tried by the courſe 
and order of the law; and ſo it. is alſo for counterfeiting 
of foreign coin by the ſtatute of x May. yea, and as to 
counterfeiting the coin of this kingdom, or any other of- 
fenſe touching coin, by the ſtatute of i & 2 P. A. cap. 11. 
the indictment and trial is directed to be according to the 


ſtatute of 26 H. 8 is now out of doors. 

28 H. 8. cap. 15, for trial of treaſon committed upon 
the high ſea before the admiral, &e, by commiſſion un- 
der the great ſeal ; this ſtatute as to trial of treaſon upon 
the ſea ſtands unrepealed by 1 Mar. and whether as to 
treaſons committed in any rivers, or ports, or creeks 
within the bodies of counties, it be not repealed by 1 & 2 
P. E M. cap. 10. or by the ſtatute of 35 H. 8," cap. 2. 
for trial of foreign treaſons, is conſiderable. - 

By 32 H. 8. cap. 4. treaſons and miſprifions of tres 
ſon committed in Wales, or in other places where the 
king's. writ doth not run, ſhall be tried before ſuch com- 
miſſioners of oyer and termingr, as the king ſhall appoint, 
at · if committed in the ſame counties into which tbe 


This is repealed by the ſtatute of 1 2 P. 


(-) Lord Lumley's Caſe. 
7 


* 
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N C. þ. 24. becauſe it is done within the realm, and ſo my = 
; be tried in Wales. 5 f 4 
33 H. 8. cap 20. concerning the proceeding touching 4 
4 the enquiry and trial of treaſon committed by perſons, 1 
h that become lunatic after the treaſon committed, with» 44 
| out putting them to anſwer, and touching the execution a 
A of perſons attainted of treaſon, and afterwards becom- 5 
ol ing lunatic, is repealed by the ſtatute of 1 & 2 P. & M. 9 
by cap. 10. vide Co. P. C. p. 4 U 6. both as to the indictment 4 
5 and as to the trial; but the forfeiture of perſons attainted 1 
10 of treaſon, as to old treaſons, ſtands in force. 
be 33 H. 8. cap. 23. Treaſon or miſpriſion of treaſon or 


hs murder committed by a perſon examined before three of 
hs the council, and found. by them guilty, or ſuſpected, 
utes may be inquired of, heard and determined-before com- 
for miſſoners of cyer and terminer in any county of England 
arle to be named by the king, by jurors of the county in ſuch 


ting i commiſſion: challenge for lack of forty ſhillings - free- 

x to bold allowed, peremptory challenge is ouſted in treaſon 

. of. er miſpriſion of treaſon ; trial by peers is ſaved. * | 

„ 1. This ſtatute. as to the indiiment and trial of treaſon | 
o the nn any foreign county ſtands repealed by 1 F 2. P. & 2 
> ce L cap. 10. as was ruled by all the judges of Eng/and in 1 
Smerville's caſe, M. 26 Eliz. reported by juſtice Glench, 4 
' upon 1. (») againſt the opinion of Stamford, Pl. Cor. Lib. II. 3 
on un- %. 26. both as to the indictment and alſo as to the trial; _ 
\ upon for Somerville was indicted in the county where the of- iN 
+ as 0 "le was, and by a commiſſion in Midd/yſex was tried by 4 
crecks jury of the county, where the offenſe was committed; 4 


162 but as to murder, it ſeems to ſtand unrepealed, and ac- 
cap. % cordingly put in ure ; Crompton's juſtice (9). 
35 H. 8. cap. 2. Treaſons, miſpriſions and conceal- 


nn 5 
” wi APC 


of tres ents of treaſons committed out of the realm ſhall be 4 
ere the heard and determined by the court of king's bench, and 4 
h com- red by a jury of that county, where the court fits, or be- 4 
point fore commiſſioners and in ſuch ſhire where the king 4 
ich de al apppoint by his commiſſion, by good and lawful 9 
4 
£4 MAY This is reported 1. And. (e) g. 23. lord Gronwlt's I 
b ; 104. caſe. | if 
— = 
i 
1 
i 
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p. 11. 3. It extends to a treaſon committed in Ireland, 


cited Co. Pla. Cor. p. 11. in the caſe of Patrick Ocullen. 
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men of the ſame ſhire, as if committed in the fame ſhire: 
trial of a nobleman by his peers is ſaved, 

Upon this ſtatute theſe points have been' reſolved: x. 
That this act is not repealed by 1 E. 6. or 1 KC 2 P. 
& M. cap. 10. Thus it was reſolved in Orur#'s caſe, Ce. 
P. C. p. 24. 2. It extends to a treaſon committed in 
Ireland, reſolved in Sir John Perrot's caſe (p), Co. P. C. 


by a peer of Ireland, ſo reſolved in 22 Car. 1. in B. R. 
in Macguire's caſe (9). 4 The commiſſion in this a& 
mentioned may be ſigned by the king's ſign manual, or 
the warrant to the chancellor to iſſue the commiſſion. may 
be ſigned by the king's ſign manual, and either of 
them is warranted by this ſtatute, ſo reſolved H. 36 Eli. 


5. If an indictment be taken by virtue of this ſtatute in 
the county of Middleſex, and then the bench is removed 
by adjournment into another county, if the priſoner 
pleads not guilty, it ſhall be tried by 'a jury of that 
county where the indictment is taken, becauſe the words 
are, that it ſhall be inquired, heard and determined by 
good and lawful men of the ſame county, where the ſaid 
bench ſhall ſit. M. 35 & 36 Eliz. B. R. in the caſe of 
Frances Dacres cited Co. Pl. Cor. p. 34. but otherwiſe 
upon an indictment upon the ſtatute of 5 Eliz. cap. 1. 
for refuſing the oath of ſupremacy. Co. Pl. Cor. ib idem (r). 
III. As touching the third point of forfeitures by 
treaſon I ſhall ſay little more, than what is ſaid before 
in the preceding chapter concerning the forfeiture of 
tenant in tail. —_ | 
Only it ſeems, that the law was taken upon the tz 
tutes of 33 and 36 H. 8. before mentioned, that if an 
abbot” or a biſhop were attainted of treaſon, that by 
force of the general words of forfeiting all their li 
tenements and hereditaments they forfeit the lands of thei 
church, tho they had them in autre droit. | 
1. Becauſe in ſavings of theſe ſtatutes, yea and | 
all the new ſtatutes of treaſon made in the time 0 


- Henry VIII. abovementioned, the ſaving runs, ſavin if * 


p) State Tr. Vol. I. f. 181. (r) The caſe of Fdm 
g) State Tr. Vel I. p. 928. Bonner, Biſhop of London. 


* 
* 
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all perſons other than the offenders, their heirs and ſucceſſors 


uch right, &c. and the exception of ſucceſſors makes it 
probable, that they intended, when a ſole corporation 
was attainted of treaſon, he ſhould forfeit the lands of 
his church. 


Canterbury, 1 Mar. cap. 16. there is a ſpecial proviſo, 
that it ſhould not extend to the lands which he had in right 
of his archbiſhoprick ; but that theſe ſhould be ſaved, as 
if he had not been attainted. To 

z. Becauſe by the act of 31 H. 8. cap. 13. it appears 
plainly, that the poſſeſſions of Monaſteries, where the 
abbots were attainted of treaſon, came thereby to the 
crown, tho? they are not annexed to the court of augmen- 
tations of the king's revenues. | 

4. It is __—— by the judges in the caſe of 
id de Biſhop of Durham, Dy. 289. that by force of the 
ſtatute of 26 H. 8. the lands of abbeys, Cc. came to the 
crown by the attainder of treaſon of the abbots, Ce. 


— and poſſibly it was in deſign at the time of the making 
15 of that ſtatute. | 

ſai But it is true, that before that ſtatute of 26 H. 8, 
e a. The lands, which a perſon had in right of his church, 
ewiſe ere not forfeited by attainder of treaſon. 2. That al- 
"yy ho the lands of a ſole corporation, ſuch as were an abbot, 

1 0%, biſhop, might be forfeited by attainder by the 
s by {fecal penning of 26 and 33 H. 8. yet the lands of an 


prepate corporation, as dean and chapter, mayor and 
mmonalty, were not forfeited by the treaſon of the 


0 n, or mayor, by virtue of thoſe ſtatutes, for the right 
he ft | the land was in the commonalty and chapter, as well 
if uin the dean or mayor, and not in them alone. 3. That 


| this day the attainder of treaſon doth not forfeit the 
ids of a biſhop, parſon or other ſole eccleſiaſtical cor- 
of theifrntion: 1. Becauſe the ſtatutes of 1 Eliz. (/, and 13 
r cap. 10. (t), diſabling biſhops, maſters of hoſpitals, 


and 0 alien their poſſeſſions, diſable them to forfeit as 

time 0 fl 35 alien, or otherwiſe the ſtatute would be illuſory. 

cin by the ſpecial penning of the ſtatutes of 1 E. 6. cap. 

dnl) This is not among the () This ſtatute made per- 
"ed ſtatutes, petual by 3 Cer. I. cap. 4. 

2 55 12. 


2. Becauſe in the act of attainder of the archbiſhop of 
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the yearly value of five pounds in that county, and th: 
of perſons reſiding there, the indicters ſhall have 


made out upon any ſuch indictments, till it has been er 


that now all proceſs of outlawry, attainder, &c. 
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12. and 1 Mar. whereby it is enaQed, that no penaltie; 
ſhall be inflifted for treaſon, other than ſuch as be 
by 25 E. 3. 

Concerning the forfeiture of lands in a county pala. 
tine by the attainder of treaſon out of a county palatine, 
or e converſo. 

By the ſtatutes of 9 H. 5. cap. 2. 18 H. 6. cab. 13 
20 H. 6. cap. 2. 3 1 H. 6. cap. 6. outlawries of treaſon, c in 
the county palatine of Lancaſter were not to cauſe a dif 
ability of the perſon outlawed, nor induce any forfeiture 
of the lands or goods of the party outlawed lying out 
of that county; but by the ſtatute of 33 H. 6. cap. 2 
theſe acts are repealed, and it is ordained, that the indiQer 
in a county palatine (where the indictment ſuppoſes any 
perſon to be inhabiting out of the county of Lancfs 
within ſome other county of the realm) have lands to 


upon indictment to be taken out of the county palatine 
yearly freehold of five pounds, and that no proceſs be 


amined by the king's juſtices, whether the indiQer bd 
ſo qualified. | 

But now by the ſtatute of 27 H. 8. cap. 24. all por 
ers in counties palatine for making of juſtices in eyre, « 
aſſiſe, of peace, of gaol-delivery, are reſumed, and ſu 
commiſſions are to paſs under the great ſeal of Engl: 
only in Lancaſter they are to be under the uſual ſeal 
Lancaſter : all five + to be in the king's name unde 
the tele of him, that hath the county palatine; all i 
dictments, c. are to conclude contra pacem regis, 4 
all fines and amerciaments upon officers are reſumed; 


counties palatine are of the ſame effect and induce! 
ſame forfeitures, as if the offenſes were committed, tr 
and determined in any other county of England. 

But this alters not the title of the biſhop of Durban 
any other, that had royal forfeitures of treaſons of lu 
within their-liberty, or county palatine, for that is 20 
tin& franchiſe, and not at all touched by the act 0f 
ſumption, as appears by the caſe in Dyer (u) before cit 


(u) Dyer 289. 
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forfeitures by treaſon: and thus far for acts touching trea- 


| 5 ſon in the time of Henry VII. 
As touching treaſons in the verge I ſhall particularly 
: mention the ſame hereafter. FS” 
—_ come now to the time of king Edward VI. 
E. 6. cap. 12. There are theſe ſeveral changes made 
* 4 by theſe ſeveral clauſes. _ ' 


i 1. It is enacted, that no act, deed or offenſe being by 
" WR fatute made treaſon or petit treaſon by words, writing, 


* cyphering, deeds or otherwiſe whatſoever, ſhall be deem- 
Aa ed or adjudged high treaſon. or petit treaſon, but only 


\ Qer i dch as be treaſons or petit treaſons in or by the ſtatute 


hereafter by this act are expreſſed and declared to be trea- 
ſon or petit treaſon ; and no other penalties to be inflicted 
upon the offenders in treaſon or petit treaſon, but what 
are ordained by that, or this ſtatute. | 

2d clauſe repeals the ſtatute concerning heretics, Lol- 
lards, the fix articles, ſelling of books of the ſcriptures, 
&c. ordained in the time of R. 2. H. 5. and H. 8. 

3d clauſe repeals all felonies made by act of parlia- 
ment, ſince 23 April 1 H. 8. that were not felonies be- 
fore, and all penalties touching the ſame. 
4th clauſe repeals the act of 31 H. 8. touching obedi- 


115 nce to the king's proclamations, and the ſtatute of 34 
Erol 8. impoſing penalties upon the diſobedient. | 
* 1 5th clauſe enacts certain new offenſes, via. If any 


* ſhall by preaching, expreſs words or ſayings affirm and 
* ſet forth that the king, his heirs or ſucceſſors, kings 
' of this realm, is not or ought not to be ſupreme head 


me; earth of the church of England and Ireland immedi- 
„dh under God, or that the biſhop of Rome, or any be- 
aue bier the king for the time being, ought by the laws 
red, rl God to be ſupreme head of the ſame churches, or 
that the king, his heirs or ſucceſſors, kings of this realm, 

Jurhan ought not to be king of England, France, and Ireland, 
s of nl any of them, or do compaſs by open preaching, ex- 
at is 20 preſs words or ſayings to depoſe or deprive the king, 
a8 of Ml beirs or ſucceſſors kings of this realm, from his 


fore c al eſtate or titles to the ſame kingdoms, or do 
: U 2 « openly 


and by what is ſaid in the precedent chapter touching 


of 25 E. 3. for declaring treaſon, and ſuch offences, as 
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| F © openly publiſh, or ſay by expreſs words or ſayings, that 
+ « any perſon, other than the king, his heirs or ſucceſ- 
—_ * ſors kings of this realm, of right ought to be king of 
—_ © the realms aforeſaid, or any of them, or to have or en- 
—_ - joy the ſame or any of them, the offenders, their coun- 
=_ s ſellors, aiders, abettors, procurers and comforters, for 
v9 * the firſt offenſe ſhall loſe his goods, and ſuffer impri- 
=_ + - © ſonment during the king's pleaſure; and if after ſuch 
—_ % conviction he ſhall commit the ſame offenſe again, other 
= than ſuch as be expreſſed in the ſtatute of 25 E. z. he | 
= < ſhall forfeit to the king the profits of his lands, bene- 
*n cc fices, and eccleſiaſtical promotions during his life, and p 
4 all his goods, and ſuffer perpetual impriſonment ; and 
* „ for the third offenſe after a ſecond conviction, he Ne 
* © ſhall be guilty of treaſon, and ſuffer and forfeit as a pl 
= & traitor. 


6th clauſe enaQs that, © If any perſon ſhall by writing, in 
printing, overt- act or deed, affirm or ſet forth, that the 
* king of this realm for the time being, is not or ought 
« not to be ſupreme head on earth of the churches of 
« England and Ireland, or any of them immediately Wha 
„ under God, or that the biſhop of Rome or any perſon, Maid. 
% other than the king of England for the time being, is mu 
* or ought to be ſupreme head on earth of the ſame 
« churches or any of them, or do compaſs or imagine by 
«© writing, printing, overt-deed or act to depoſe or de- Het 
© prive the king, his heirs or ſucceſſors from the royal in t! 
« eſtate or titles of king of England, France and Ireland, 
or any of them, or by writing, printing, overt-adt « Vith 
« deed, do affirm, that any perſon, other than the king, 1 5 
* his heirs and ſucceſſors, of right ought to be king of and 
« the realms of England, France and Ireland, or at) 
« of them, then every ſuch offender ſhall be guilty 
« of treaſon, and ſuffer and forfeit, as in caſe of high 
«« treaſon, 
7th clauſe enaQs, © That this act ſhall not extend to 
<< repeal any ſtatutes touching the counterfeiting, clip- 
„ ping, filing or waſhing the coin current of this king: 
« dom, or importing counterfeit coin, or counterfeit 
« ing the king's ſign manual, privy ſeal, or privy fs 
© net, their abettors, Cc. | 
8th clauſe enaQs, ©* That if the perſons declared b/ 


e the act of 35 H. 8. to be inheritable to the crown 0 
| | . 6c ui 
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« uſurp one upon the other, or interrupt the king's 
« poſſeſſion of the crown, they, their abettors, Tc. ſhall 
« be traitors. HE: 

gth clauſe takes away clergy from perſons found guilty 
by verdict, confeſſion, or not direaly anſwering or 
ſtanding mute in caſes of murder of malice prepenſe, of 
wilful poiſoning, houſe-breaking, any perſon being in the 
houſe and put in fear, robbing in or near the highway, 
horſe-ſtealing, ſacrilege ; but in all other caſes of felony 
clergy allowed, and ſanctuary the ſame as before the 24 
April 1 H. 3. i 

1oth clauſe provides, that all the ſtatutes of H 8. 
concerning challenge, or concerning trial of foreign 
pleas, ſhall ſtand in force. 

11th clauſe declares, that no perſon already arreſted or 
impriſoned, indicted or convicted, or outlawed for trea- 


advantage of this act. 5 

12th clauſe provides, that wilful killing by poiſon 
ſhall be deemed wilful murder, and the offenders, their 
aders, abettors, counſellors or procurers ſhall ſuffer, as 
murderers. - | 


ne 13th clauſe enaQts, that a lord of parliament in all 
by es within the benefit of clergy, tho' he cannot read, 
le- Pet ſhall be delivered as a clerk convi& without burning 
yal n the hand, or loſs of lands G. | 

nd, 14th clauſe ſaves the trial by peers for any offenſes 
t Within this ſtatute. | 


ing. I 15th clauſe enaQts, that clergy be allowed notwith- 


; of 'anding the offender have been married to a ſingle 
any Roman or widow, or to two wives or more. 

uilty [6th clauſe enacts, that notwithſtanding attainder of 
high eaſon, petit treaſon, miſpriſion of treaſon, murder or 


lony, the wife ſhall have her dower, and ſaves to all and 
ery perſon, other than to the offender attainted, convict 


clip- outlawed, all ſuch right, title, intereſt, entry, leaſes, 
king ſeſſion, condition, profit, commodity, and heredita- 
fc ents, as they had before or at the time of the attainder, 
1 dnvition, or outlawry. | 


17th clauſe provides, that the ſtatute of 27 H. 8. for 
on) in ſervants ſtealing the goods, of their maſters, 
| ſtand in force. 


18:;h 


ſon, petty treaſon or miſpriſion of treaſon, ſhall have any 
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18th clauſe provides, that no perſon be put to anſwer 
for) any of the offenſes. aboveſaid concerning treaſon by 
preaching or words only, unleſs accuſed before one of 
the king's council, juſtice of aſſiſe or peace, c. within 
thirty days after the offenſe committed. 

19th clauſe, concealing and keeping ſecret any high 
treaſon ſhall be miſpriſion of treaſon, and the offender 
ſhall forfeit as heretofore hath been uſed in caſe of miſ- 


priſion of treaſon. | 

20th clauſe, calling, writing or printing the French 

king king of France ſhall not be adjudged any offenſe 
within this act. F 
21ſt clauſe provides, that no perſon ſhall be indicted, : 
arraigned, condemned or convicted for any offenſe of . 
treaſon, petit treaſon, miſpriſion of treaſon, or for any a 
words before mentioned, whereby he ſhall ſuffer pains + | 
of death, or loſs of goods, impriſonment, Ec. unleſs the 5 
offender be accuſed by two ſufficient and lawful witneſſe, WW _ 
or ſhall willingly without violence confeſs the ſame. 55 
I have mentioned the clauſes of this ſtatute at large, mn 
and by their numbers, becauſe there be many things ob- , 
ſervable thereupon, uſ 
By the firſt clauſe of this ſtatute all thoſe numerou WY : 
treaſons and petit treaſons, that were enaQed or declared i 
at any time ſince 25 E. 3. are wholly taken aw, F 

except that of counterfeiting, clipping, waſhing, or filing 
of coin, Cc. excepted in the jth clauſe ; but this dot &, 
not mention miſpriſions of treaſon, but only declares. . 
what miſpriſion of treaſon is, for by taking away the 1 
treaſons themſelves, the miſpriſions of thaſe treaſons mul . 
needs ceaſe, as a crime. « ti 
But this act did not extend to alter the trials in ce f 
of treaſon, and therefore notwithſtanding this act weg. of 
ſtatute of 28 H. 8. cap. 15. for treaſons at fea, 26 Hen 
cap. 6. for counterfeiting &c. in Wales, 32 H. 8. cb. iſ o. 
for treaſons in Wales, 33 H. 8. cap. 23. for treaſon = 00 
be tried out of their county, 35 H. 8. cap. 2. for ug. ” 
of foreign treaſons, ſtood yet in their force, until w he 
ſtatute of 1 & 2 P. and M. cap. 10. * pa 
Again, notwithſtanding that by ſome former ſtatue . . 
certain offenſes, which were felony before, as wil _ 


burnin 
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burning of houſes and poiſoning were made treaſon, yet 

the repeal of thoſe acts that made them treaſon leaves 

them nevertheleſs in the ſtate, wherein they before were, 
namely felony, R$ 

Again, upon conſideration and. compariſon of the 

zth and Sth clauſes theſe things are obſervable, 

namely, 1. The wiſdom of the law-makers, that put the 

| very ſame offenſes in words ſpoken in a lower rank of 


puniſhment than the ſame things written or printed, 


making the former but a miſdemeanor in the firſt of- 
fenſe, which in printing or writing was treaſon in the firſt 
, offenſe. 2. It is obſervable upon that fifth clauſe, that 
there were ſome things within the fifth clauſe, that might 
be treaſon or an overt- act of treaſon within the ſtatute of 
25 E. 3. (other than ſuch as be expreſſed in the ſtatute of 
25 E. 3.) vide gue ſupra difta ſunt cap. 13. touching the 
treaſon in compaſſing the king's death. | 
It is alſo obſervable upon the 11th clauſe, that when 
an offenſe is made treaſon or felony by an act of parlia- 
ment, and then thoſe acts are repealed, the offenſes com- 
mitted before ſuch repeal, and the proceedings thereupon 
are diſcharged by ſuch repeal, and cannot be proceeded 
upon after ſuch repeal, unleſs a ſpecial clauſe in the act 
of repeal be made enabling ſuch proceeding after the re- 


rel BN peal, for offenſes committed before the repeal, as there 
3) BY > in this caſe; 1 
* 38 4 Ed. 6. cap. 5. Tho it primarily concerns riots, 


jet conſequently it coneerns treaſon alſo: thereby it is 

enacted, Wi LET 
* 1. That if any perſons to the number of twelve or 
* more aſſembled together ſhall intend, go about, prac- 
* tiſe or put in ure with force of arms unlawfully, and 
* of their own authority to kill, take or impriſon any 
* of the king's privy council, or unlawfully to alter or 
change any laws eſtabliſhed by parliament for religion, 
or any other laws or ſtatutes of this realm, and being 
" commanded by the ſheriff, juſtice of peace, mayor, 
Ec. by proclamation in the king's name to repair to 
' their houſes, if they ſhall continue together by the 
ſpace of one whole hour after ſuch proclamation, or 
' alter that ſhall willingly in forcible and riotous man- 
ner attempt to do or put in ure any of the things 
' aforeſaid ; this ſhall be adjudged treaſon in all the of- 
8 & fenders, 
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«6 fenders, their aiders, abettors and procurers.” See 


before in chapter XIV. concerning levying of war, how 
much of this high treaſon is within the ſtatute of 25 E. 3. 

2. © That if any perſons to the number of twelve or 
© more ſhall intend, go about, praQtiſe or put in ure in 
% manner aforeſaid to overthrow, cut, break or dig up 
“ pales, hedges, ditches or other incloſure of any park, 
*« incloſed grounds, banks of pools or fiſh-ponds, con- 
, duits, conduit-heads, or pipes to the ſame, which may 
* remain open, or unlawfully to have common or way in 
* the ſaid park or grounds, or to deſtroy the deer, war. 
rens of conies, dove-houſes, fiſh, or to pull down houſe, 
* mills, bays or barns, or to burn ſtacks of corn or grain, 
« or to diminiſh the rents or yearly values of any manors, 
«© lands, &c. or the price of any viQuals, corn or grain, 
16 or any other thing uſual for the ſuſtenance of man, and 
de being required, as before, ſhall not depart, but con- 
* tinue an whole hour, or ſhall after that forcibly at- 


© tempt to do or put in ure the things aforeſaid they 


6 ſhall be adjudged felons without benefit of clergy. 

Vide ſupra cap. 14. which of theſe offences were a 
levying of war againſt the king. * 

3. That if any perſon unlawfully and without au- 
5 thority by ringing of bells, ſounding of drums, trum- 
46 pet, horn, or other inſtrument, by firing of beacons, by 
* malicious uttering of words, caſting of bills or wrilings, 
5 or by any act whatſoever raiſe or cauſe to be aſſembled 
** any perſons to the number of twelve, or above, to the 
* intent that they ſhall do any of the acts aforeſaid, who 
& ſhall not diſſolve their aſſembly upon ſuch proclams 
& tion within an hour, or ſhall commit any of the {aid 
« aQs, then they, that raiſe ſuch aſſemblies, ſhall ſuffer 
6 as felons. | 

4. If ſuch aſſemblies to the number of forty, 2nd 
above, ſhall continue together two hours, or ſhall bring 
weapons, meat, &c. to the perſons ſo aſſembled, it ſhall 
be high treaſon. | 

5. If above the number of two and under twelve it 
tempt ſuch things, &c. as aboveſaid, they are to ſuf 
impriſonment for a year, and make fine and ranſom, vi 


treble damages to perſons damnified. * 
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6. In the caſes of treaſon within this a& tenant in tail 
is to forfeit to the king during life only, and tenant in 
fee ſimple to forfeit only as upon attainder of felony. 

7. Power is given to the ſheriffs, juſtices, mayor, c. 
to raiſe power, and array them in manner of war againſt 
the rioters, to the intent to apprehend the rioters ; and 
if the ſaid rioters do not depart upon proclamation but 
continue together, it ſhall be lawful for the ſheriff, &c. 
after ſuch commands to kill the rioters; if after ſuch com- 
mandment. it fortune any of the rioters be killed upon 
ſuch account, the ſheriff, &c. or any aſſembled by him 
ſhall thereof be diſcharged : then follows the puniſh- 
ment of thoſe, who refuſe to aſſiſt the ſheriff, or juſtice 
in the repreſſion of riots. 

Movers to ſuch riots are guilty of felony without 
clergy, and perſons ſolicited thereunto not revealing it to 
ſuffer three months impriſonment. | 

This act being made in a great meaſure for the ſupport 
of the reformed religion under Edward VI. was as to all 
points of treaſon therein contained, repealed by 1 Mar. 
cap. 1. but in effect the very ſame offenſes were enaQed 
felonies within clergy by 1 Mar. ſeſſ. 2. cap. 12, which was 
to continue to the end of the next parliament, and after 
the death of queen Mary was re- enacted by 1 Eliz. cap. 16. 
to continue during her life, and till the end of the next 
ſeſſion after her death, but then expired. | 

That which I would obſerve upon this act is this, how 
careful they were in this time not to be over-haſty in in- 
troducing conſtructive treaſons, and to ſhew how the 


opinions of the parliaments of Edward VI. queen Mary, 


queen Elizabeth went, as to the point of conſtruQtive 


treaſon, and how careful they were not to go far in ex- 


tending the ſtatute of 25 E. 3. beyond the letter thereof. 

As to the point of indemnifying thoſe, that killed 
the ridters in aſſiſtance of the ſheriff, it is true, that 
the killing of rioters barely for continuing together 
ater Ae required a new law to indemnify it, 
4 in the ſtatute is provided; but if rioters reſiſt the 
ſheriff in his endeavour to apprehend them, or make 


bead againſt him, or continue to put in ure their riotous 


acting, 
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HISTORIA PLA CIT ORUM CORONA. 


acting, as pulling down houſes, incloſures, &c, if the 
ſheriff, or thoſe that come in aid of him, kill any of 
them, the law and the ſtatute of 2 H. 5. cap. 8. do in- 
demnify them, as ſhall be hereafter more fully declared. 
By 5 & 6 E. 6. cap. 11. © If any perſon by open 
„ preaching, expreſs words or ſayings do expreſly, di. 
* realy and adviſedly ſet forth and affirm, that the 
* king, that now is, is an heretic, ſchiſmatic, tyrant, in. 
& fidel, or uſurper of the crown, or that any his hein 
* or ſucceſſors, to whom the crown is to come by the 
« ftatute of 35 H. 8. being in lawful poſſeſſion of the 
« crown, is an heretic, ſchiſmatic, tyrant, infidel, or 
„ uſurper of the crown, then fuch perſon, his aiders, 
“ abetters, procurers, counſellors, and comforters 
© knowing the ſame, ſhall for the firſt offenſe loſe their 
goods and be impriſoned at the king's will, for the 
© ſecond offenſe, after conviction for the firſt, loſe the 
“ profits of their lands and eccleſiaſtical benefices during 
ce their lives, and be perpetually impriſoned, and for 


« the third offenſe, after the ſecond conviction, be ad- « c 
« judged traitors, and loſe their lives, and forfeit 2 | 8 
«. in caſe of high treaſon. _- | © pe 


If any perſon ſhall by writing, printing, painting, Wi « ge 


* carving or graving, directly, expreſly and adviſedy WW «: 
„ publiſh, ſet forth and affirm, that the king, or any Wil « 
&« his heirs or ſucceſſors, c is an heretic, ſchiſmatic, * 
« tyrant, infide}, or uſurper, it ſhall be high treaſon, ” 


© and he ſhall forfeit as in caſe of high treaſon. 6 : 
« If any perſon or perſons rebetliouſly detain the e = 
& king's caſtles, or fortreſſes, ſhips, ordinance, artillery Wi «: par 
or fortifications, and do not render them up to the . wit 
4 king, his heirs or ſucceſſors within ſix days after pro- Wil «: righ 
„ clamation under the great ſeal, it ſhall be treaſon, Bi « fue! 
« and the offender, his aiders, &c. knowing of the 1a 
« offenſes ſha!l ſuffer and forfeit as in caſe of hip} of * 
„ treaſon. . urepe: 
If any the king's ſubjects commit treaſon contrary i vas 
« this act or any other act in force out of the realm, it ſhall Bi the ben 
ebe inquired and preſented by twelve men of any count), lhe yea! 
„% which the king by commiſſion ſhall aſſign, as if com- aL 
** mitted within the realm, and the like proceſs thereupo 5 
| Wd the 
their 


HISTORIA PLACITORUM CORONE: 


« as if done within the realm, and the outlawry againſt 
« an offender inhabiting out of the realm ſhall be as effec- 
« tual as if he had been reſident within the realm. 
« But if he render himſelf upon the outlawry within a 
« year, he ſhall be received to traverſe the indictment (x). 
« Perſons attainted of any treaſon ſhall forfeit to the 
« king all their lands of any eftate of inheritance in their 
« own right at the time of the treaſon committed, or at 
6 any time after. 1 
« No proceeding ſhall be on any the offenſes aforeſaid 
© committed only by preaching or words, unleſs the offen- 
« der be accuſed thereof within three months before one 
« of the king's council, juſtice of aſſiſe, [juſtice of peace 
* being of the quorum, or two juſtices of peace in the 
« ſhire, where the offenſe is committed: concealment of any 
© high treaſon ſhall be adjudged only miſpriſion of treaſon, 
% and the offender to forfeit as in miſpriſion of treaſon. 
« Provided that no perſon ſnalpbe indicted, arraigned, 
* condemned; convicted or attainted for any of the trea- 
« ſons or offenſes aforeſaid, or for any other treaſons, that 
now be, or hereafter ſhall be, which ſhall be hereafter 
« perpetrated, committed, or done; unleſs the ſame offen- 
der or offenders be thereof accuſed by two lawful ac- 
* cuſers, which ſaid accuſers at the time of the arraign- 
* ment of the party accuſed, if they be living, ſhall be 
* brought in perſon before the party ſo accuſed, and 
* avow and maintain that which they have to ſay againſt 
* the ſaid party to prove him guilty of the treaſons or 
* offenſes contained in the bill of inditment laid againſt the 
party arraigned, unleſs the party arraigned ſhall willingly 
* without violence confeſs the ſame: a ſaving of the 
* right of all, other than the offenders and their heirs, or 
* ſuch as claim to their or any of their uſe: the wife of 


(x) This clauſe remains, 
is our author obſerves below, 
unrepealed to this day, fo that 
It was great injuſtice to deny 
the benefit of a trial -within 
the year to Sir Thomas Arm- 
/'rong, who was out-lawed, 
while he was beyond fea, 36 
(ar. 2. and of this opinion 
vas the houſe of commons 
by their vote. Now.. 19. 1689. 
When it was reſolved, that 


- 


Sir Thomas Armſirong's plea 
ought to have been admit- 
ted according to the ſtatute 
of 5 6 E. 6. ſee State Tr. 
Vol. III. p. 896. and ac- 
cordingly the like plea was 
allowed to Johnſon, who was 
indicted for counterfeitin 

the coin, Mich, 2 Geo. 2 B. R. 
altho' he had broke priſon, 
and was retaken in Ergland. 
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they had been ſuch, this act would not have been made. 
2. The ſecond thing obſervable is the great diſcrimination, 


HISTORIA PLACITORUM coRoNx. 


<« the party attainted of theſe or any other treaſons ſhall 
«© be barred of dower of the lands of the party attainted, 
“ ſo long as the attainder ſtands in force.“ | 
Upon this ſtatute many things are obſervable, 1. That 
it ſhould ſeem, that neither the writing of theſe ſcanda- 
lous words, nor the bare detaining of the king's forts or 
ſhips were treaſon within the ſtatute of 25 E. 3. for if 


which in this act is made between words and writing, the 
latter being made treaſon, the former only miſdemeanor 
in the two firſt offenſes, altho the words be the ſame in 
both. 3. That ſo much of this act, as is introduQive 
of new treaſon, is repealed by the ſtatute of 1 Mar. cab. 
1. but whether thoſe two penalties previous to treaſon 
in caſe of words, viz. for the firſt and ſecond offenſe, 
be repealed by any ſtatute, ſeems doubtful, for thoſe are 
not treaſon. - 4. But thoſe clauſes in this ſtatute, that 
concern trial of foreign treaſons, concerning outlawry of 
perſons beyond the ſea, forfeiture of lands of inheritance 
of the party attainted, loſs of dower by the wife of the 
party attainted, ſtand unrepealed to this day; and ſo it 
is held by many, that the clauſe concerning two accuſer 
ſtands ſtill on foot; de guo vide poſtea. 

Touching the clauſe for the forfeiture of the lands of 
the party attainted there are theſe things conſiderable. in tre 

1. That by this clauſe tenant in tail of the gift of the Mclippi: 
king doth by his attainder forfeit his eſtate- tail, notwith- Ned a t. 
ſtanding the ſtatute of 34 H. 8. cap. 20. for as that ſta- and cc 
tute coming after 26 & 33 H. 8. did, as to that caſe, Nindictr 
repeal ſo much of thoſe acts; ſo this ſtatute of 5 & 6 E. 6. two w 


coming after 34 H. 8. doth repeal that ſtatute, as to the . 25. 
caſe of attainder of treaſon of ſuch donee in tail. Apa 
2, That this act varies much from the penning of the Neclare 
acts of 26 and 33 H. 8. for they ſeemed, as hath been f i A. 
obſerved, to faſten upon the lands in right of a corporation {tute 
ſole, as biſhop, abbot, &c. but this limits it only to e fan 
lands in their own right, which poſſibly, tho an affirm- W's EA. 


ative clauſe, may correct the extent of the ſtatutes of 26 Wiſe, ti 
and 33 H. 8. and bind up the forfeiture to lands only u tt of | 


their own right, ; ns, y 
; 
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As to the point concerning the two lawful accuſers 
theſe things will be conſiderable, 1. Whether it extends 
in law to new treaſons made after this at. 2. Whether 
by any ſtatute this be repealed. 3. Admitting it be not, 
what ſhall be ſaid two lawful accuſers? 4. What a con- 


ſeſſion ? 


two lawful accuſers in caſe of all treaſon enacted or to be 
enacted; therefore if a new treaſon were made by a ſub- 
ſequent act of parliament without any clauſe that direQs 


pointed by 5 & 6. E. 6. by the words of this a& there 
muſt be two lawful accuſers, both upon the trial and in- 
dictment. | 

But there have been great opinions, that tho the words 
of 5 & 6 E. 6. extend to treaſons that ſhall be hereafter 


enacted, yet this clauſe doth not extend in law to ſuch. 


new treaſons, unleſs ſpecial proviſion be made for the ſame 
in the at making ſuch new treaſon : others have been of 
a contrary opinion, becauſe it only concerns the manner 
of proceeding, which may be directed by a precedent act, 
as upon the ſtatute of 18 Eliz. cap. 5. 21 Fac. cap. 4. 

II. But certainly, if there be, by a ſubſequent ſtatute, 
any derogatory clauſe from this ſtatute, then there need 
not be two lawful accuſers. 

Therefore upon the ſtatute of 1 & 2 P. M. cap. 11. 
in treaſon for counterfeiting the coin current here, or for 
clipping and impairing of coin (which was then conceiv- 
ed a treaſon not repealed by 1 Mar. cap. 1.) the evidence 
and courſe of proceeding at common law both upon the 
nditment and trial are reſtored, and fo no neceſſity of 
two witneſſes ; this is agreed on all hands. Co. Pl. Cor. 
p. 25. | 

Again, tho the treaſon for clipping or waſhing of coin 
leclared by 3 H. 5. cap. 6. were repealed by the ſtatute 


atutes of 5 Eliz. cap. 11. and 18 Eliz. cap. 1. and that 
ie fame is newly made treaſon by the ſtatutes of 5 and 
8 Eliz. and conſequently, were there no more in the 
Qt of 5 & 6 Ed. 6. becauſe thoſe are newly made trea- 


18 Eliz. 


I. The ſtatute of 5 & 6 E. 6. above-mentioned appoints _ 


the inditment or trial in any other manner than is ap- 


I Mar. cap. 1. as is declared by the preamble of the 


iſe, two witneſſes might be requiſite by the words of the 


ns, yet by the penning of thoſe ſtatutes of 5 and 
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HISTORIA PLACITORUM coRONx. 


18 Eliz. it is not neceſlary, becauſe the words in both 
ſtatutes are being lawfully convifted or attainted according is 
the order and courſe of the law, which takes in the whole 
proceeding, as well indictment as trial; for the courſe of 
law therein mentioned ſeems to be intended the common 
law, and at common law there was no neceſſity of two 
witneſſes in any caſe of treaſon. - | 

And altho the ſtatute of x & 2 P. & M. cap. 11. did 
take clipping and waſhing to be continuing treaſons, and 
therein might miſtake, yet there being an expreſs clauſe 
in that ſtatute, that in thoſe caſes the evidences at com- 
mon law ſhould be reſtored ; this direction might take off 
the ſtatutes of 1 and 5 E. 6. as to the two witneſſes in 
thoſe caſes, and ſo have an influence upon the ſtatutes 


of 5 and 18 Eliz. or at leaſt may go far in expounding 


them to reſtore the evidence required at common law in 
thoſe caſes. | . 

But whether, as to all other treaſons, the general clauſe 
in the ſtatute of 1 & 2 P. M. cap. 10. that all trial 
hereafter to be awarded or made for any treaſon ſhall be had 
and uſed only according to the due order and courſe of the 
common law of this realm and not otherwiſe, have taken 
away the neceſſity. of two witneſſes upon the indictmem, 
hath been controverted (y), for on all hands it is agreed, 
that it takes away the neceſſity of two witneſſes upon the 
trial, if there were no more in the caſe. 

My lord Coke in Pla. Cor. p. 25, 26. delivers his opi- 
nion, that two witneſſes are neceſſary upon the indictmen 
in caſe of all treaſons, other than thoſe, that are for coun- 
terfeiting, clipping, or impairing the coin, and gives 
many weighty reaſons for it, and cites a reſolution in 14 
Eliz. lord Lumleys eaſe, and 4 Mar. Bro. Corone, 219 
for according to him the indictment is a diſtinct thing 
from the trial; therefore the ſtatute of 1 & 2 P. & M 
cap. 10. extending only to the trial doth not take aw! 
the neceſlity of two witneſſes upon the indict ment, an 
accordingly the general opinion hath run thus ſince (2. 


O) See Kel. 9. 18, 49. bury's caſe; p. 645. lord Au. 

(2) State Tr. Vol. III. p. 56. ſel's caſe ; p. 733. colonel Ss 
the caſe of lord Ca/tlemain, ney's caſe. 
Ibid. p. 415. earl of Shafteſ- 
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But yet much is to be alleged, that the ſtatute of 1 U 
2 P. M. cap. 10. extends as well to reduce the indict- 
ment, as the trial, to the courſe of the common law. 


1. Becauſe it ſeems to be the intent of the ſtatute to in- 


volve the indictment under the general appellation of the 
trial, according to 2 3 P. & M. Dy. 132. a. and tho it 
is true, that 1 P. M. Dy. 99, 100. in Thomas's caſe there 
were two accuſers required, yet that was before the ſta- 
tute of 1 2 P. & M. cap. 10. 

2. Becauſe this ſtatute of 1 & 2 P. M. cap. 10. in 
other caſes extends as well to the indictment, as the trial; 
it is agreed, that the ſtatute of 33 H. 8. cap. 23. concern- 
ing trial of treaſon in a foreign county, is wholly repealed 
by 1 & 2 P. & M. cap. 10. quod vide Co. P. C. p. 27. 
Dy. 132. whereas, if it ſhould only refer to the trial, the 
indiment might ſtil] be in a foreign county, and ſo he 
might be indicted in a foreign county, and yet muſt be 
tried in the proper county: vide accordingly reſolved H. 
12 Eliz. Dy. 286. b. touching the rebels in the North, 
where Stamford's opinion, Lib. II. cap. 26. (a) is denied 
by all the judges of both benches; again, the ſtatute of 
33 H. 8. cap. 20. touching the indictment and trial of lu- 
natics in any county the king ſhall appoint, is repealed by 
this act of 1 K 2 P.& M. cap. 10. as well to the indict- 
ment as the trial: vide Anderſ. Rep. n. 1 54. Arden's caſe (b). 

3. The indictment is in common ſpeech a part of the 
trial, or at leaſt a neceſſary incident to it; and if it ſhould 
be neceſſary to have two witneſſes to the indictment, it 
would conſequently be neceſſary to have them upon the 
trial alſo ; for by the ſtatute of 5 & 6 E. 6. cap. 11. the 
two witneſſes, that are upon the indictment, muſt avow 
their teſtimony in the preſence of the party upon his ar- 
raignment : and it ſeems incongruous, that a greater evi- 
dence ſhould be required to the inditment, which is only 
an accuſation, than to the trial (c), where the party is to 
be convicted; therefore, if the ſtatute of 1 & 2 P. & M. 
intended to take it away upon the trial, it cannot be ſup- 


{a) S. P. C. p. go. the indictment, becauſe that 
(b) 1 And. 105. is the foundation of all the 
c) Lord Coke P. C. p. 25. reſt, and is commonly found 
lays the greateſt proof is moſt in the abſence of the party ac- 
v1 all neceſſary at the time of cuſed. 
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Anderſ. Rep. n. 154. (d), where they reſolved, that they 


| ſo reſolved, which . caſe is alſo reported by juſtice 


ſeem to be ſtronger than the former, yet in a caſe of this 


able, that was reaſon ſuffici- tried or attainted, but upon 


HISTORIA PLACITORUM CORONA. 


poſed to continue the neceſſity of two witneſſes upon the 
indictment. | | 

4. There is alſo a great authority for this opinion: 
vide the reſqlution and reaſon of the judges in Arden's caſe, 


could not be indicted in a foreign county upon the ſtatute 
of 33 H. 8. cap. 23. becauſe the ſtatute of 1 & 2 P. & 
M. cap. 10. reſtoreth the common law as, well in relation 
to the indictment as the trial, and the trial includes the 
indictment; and this was by all the juſtices and baron; 


Clench, n. 17. to be 19 Novem. 26 Eliz. Again ibidem n, 
28. Fuit tenus per les juſtices, que ou le ſtatute de 
« E. 6. eſt, que inditement de treaſon ſera per 2 teſtes, & 
* le ſtatute de reine Mary eſt, que treſons ſey try ſolonc le 
common ley, que ore inditements ſey ſolonc le com- 
* mon ley; car inditement, eſt parcel de tryal, car nul 
e tryal poet eſtre ſans inditement, & fic fuit in Somer- 
% ville's & Arden's caſe.” 

5. It hath been the care of the parliaments ſince in their 
acts to make proviſion for two witneſſes in caſes of trez- 
ſons newly made, vide ſtatutes 13 Elix. cap. 1. 13 Car. 2. 
cap. 1. ſo that it was thought, that the ſtatute of 5 U 
6 E. 6. was not of force as to the two witneſſes, at leaſt 
as to treaſons newly enacted, otherwiſe in caſe of new 
treaſons they needed not theſe proviſions (e). 

And thus the reaſons ſtand on both ſides, and tho theſe 


moment it is ſafeſt to hold that in praQice, which hath 
leaſt doubt and danger; quod dubitas, ne feceris, elpe- 
cially in caſes of life (f) ; but upon miſpriſion of treaſon 
two witneſſes are requiſite both upon the inditment and 
trial. Co. Pla. Cor. p. 24. 
(4) 1 And. 107. © corruption of blood, . 
(e) If it were only queſtion- no perſon ſhall be indiQed, 


ent for making ſuch proviſion. ** the oaths of two lawfulwit 


Vide ſupra p. 261. « geſſes to the ſame treaſon; Mat u 
(/) However ſince our au- but out of this act are er; arri. 

thor wrote this matter is in ** cepted all proceedings 1 

great meaſure ſettled by V. © parliament, or proceedings 0 

3. cap. 3. whereby it is enact- for counterfeiting the king; 1 1 


ed, That in all caſes of “ coin, great ſea], privy ſea), Wt 
* high treaſon, whereby any * or ſignet or ſign manual. 1. 


(i) N 
Il. Tis (k) ( 


Vo 
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III. The third thing conſiderable in this clauſe is; 
what ſhall be ſaid two lawful accuſers within this ſtatute, 
if it be of force. | N | 

As to the accuſers mentioned in the ſtatute of 5 & 
6 E. 6. cap. 11. they are no other than the two lawful 
and ſufficient witneſſes mentioned in the ſtatute of 1 E. 
6. cap. 12. in fine; this is agreed by my lord Coke, Pl. 
Cor. p. 25+ 2 e 

New Sho are lawful witneſſes in this caſe is conſi- 
derable; the lawfulneſs of witneſſes muſt reſpe& either, 
1. The perſons, or elſe, 2. The teſtimony of the wit- 
neſſes. | 

1. As in relation to the perſons of witneſſes, thoſe are 
faid lawful witneſſes, which by the laws of England are 
allowed to be witneſſes, 1 

A feme covert is not a lawful witneſs againſt her huſ- 
band (g) in caſe of treaſon, yet in lord Caftlehaven's caſe 
(þ) upon an indiament for a rape upon his lady by 
another by her huſband's preſent force, ſhe was received 
a5 a witneſs by the advice of the judges, that aſſiſted at 
that trial, and upon her evidence he was convicted and 
executed. | | 

But a woman is not bound to be {ſworn or to give evi- 
dence againſt another in caſe of theft, &r. if her huſ- 
band be concerned, tho it be material againſt another, 
and not directly againſt her huſband. Dalt. cap. 111 (i). 


Upon an indi&ment upon the ſtatute of 3 H. 5. cap. 
" WY 2. for taking away forceably and marrying a woman, 
" WY the woman ſo married may be ſworn againſt her huſ- 
bed that ſo marries her, if the force were continuing 
; upon her till the marriage; and thus it was done in the 


cale of the lady Fulwood, MH. 13 Car. 1. B. R. Croke 
%% and accordingly ſeriatim reſolved by all the judges 


'c. Wi of the king's bench lately in the caſe of Brown, Trin. 
„s Car. 2. (1) for theſe reaſons: 1. Becauſe otherwiſe 
en the ſtatute would be vain and uſeleſs, for poſſibly all. 
; lat were preſent were of the offender's confederacy. a: The 
ex- WY "arriage, tho a marriage de facto, yet, it it were effected by 
* (s) Co. Lit. 6. B. 492. the like was done in the - 
iy (6) Hut. 115, Ruſh, Collea, caſe of 32 Swendſen, Mich. 
— T 7 Y b. + Thi State Tr. 1 Ann. B. R.. State Tr. Vol. 5. p. 


: 453: 
(i) N. Edit. cap. 164. P. 540. (1) 1 Ven. 243. 3 Keb. 193. 
(k) Cro. Car, 482, 484, 488, ig y 
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age (m), as in caſe of witchcraft an infant of nine year 


Vids L. L. Ine, l. 7. 


HISTORIA PLACITORUM CORONE. 


a continued act of force, was not a marriage de jury, 
for it was diſſolvable by divorce, unleſs ratified by a ub. 
ſequent free cohabitatton or conſent. But 3dly and 
principally, becauſe it was flagrante crimine, for the child 
was taken away upon the Thurſday, married the Fridg, 
and ſeized by the guardian the next day, before they ha 
lain together, and the force was all that while continuing 
upon her. 4. There were other witneſſes, that proved 
the firſt taking away by force againſt the child's will 
tho there were no witneſſes to prove the marriage force- 
ably but herfelf, who expreſly ſwore, that ſhe was married 
againſt her will; upon all which circumſtances it ws 
ruled, that ſhe ſhould be examined in evidence, and the 
credibility of her teſtimony left to the jury; but mol 
were of opinion, that had ſhe lived with him any conſider- 
able time, and aſſented to the marriage by a free cohahi. 
tation, ſhe ſhould not have been admitted as a witnels 
againſt her huſband; he was convicted and had judgment 
of death, and was executed. | 
Regularly an infant under . fourteen years is not to be 
examined upon his oath as a witneſs ; but yet the condi 
tion of his perſon, as if he be intelligent, or the nature 
of the fact may allow an examination of one under that 


old has been allowed a witneſs againſt his own mother. 
Dalton (n). 1597 

And the like may be in a rape of one under ten yen 
upon the ſtatute of 18 Eliz, cap. 6. and the like hath 
been done in caſe of buggery upon a boy upon the ft 
tute of 25 H. 8. cap. 6. | 

And ſurely in ſome caſes one under the age of four- 
teen years, if otherwiſe of a compenent diſcretion, mi 
be a witneſs in caſe of treaſon : vide gue ſupra dixi p. 26. 

A man concerned in point of intereſt is not a lauf 
accuſer or witneſs in many caſes, the party to an uſuriou 
contract, cannot be a witneſs to prove an uſurious con- 
tract, upon an information, if the be not paid 
for he ſwears to avoid his own debt or ſecurity (0) ; bu 


| (2) C 
(n) By the laws of Ine a n) Dali. Juſt. N. Ed. Ines 19 
child Pa nerd old was allow- 4 Taft 0 Lit 


ed to be a witneſs in theft. (o) Co. Lit. 6. 6. 
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if the money be paid he may be a witueſs to prove it, 
where another informs, for he is to gain nothing. 

And therefore if any man hath the promiſe of the 
goods or lands of the party attainted, he is no lawful 
witneſs to prove the treaſon. 

A perſon outlawed in treſpaſs is nevertheleſs a lawful 
witneſs, but no lawful juryman or indicter in caſe of fe- 
lony or treaſon, Sir William Vi tbipol's caſe (2): 

A father or ſon or adverſary in a ſuit is a witneſs for 
or againſt a perſon accuſed of any crime, yet not always 
a competent juryman. 

A particeps criminis is in ſome caſes a lawful accuſer 
within this ſtatute, in ſome caſes not. 

An approver ſhall be ſworn to his appeal, Stamf. Pla. 
Cor. (9); but it ſeems, that he ſhall-not be a witneſs upon 


the trial, if the party accuſed put himſelf upon his 


country, becauſe, if he fail in proving the party guilty, 
he ſhall be hanged. 

In Sir Percy Crefby's caſe, P. 19. Jac. Neye's Rep. p. 1 54. 
placita 676. in Camera Stellatd, if two defendants be charg- 
ed for a crime, one ſhall not be examined againſt the other 
to conviẽt him of an offenſe, unleſs the party examined 
confeſs himſelf guilty, and then he ſhall be admitted. 


9 Dec. 15 Car. 2. at Newgate, Henry Trew was in- 


dicted of burglary, and by advice of Keeling chief juſ- 
tice, Brown juſtice, and Wilde recorder, Perrin that was in 
goal for two other robberies, and confeſſed himſelf to be in 
this burglary, was ſworn as a witneſs againſt Trew, but he 
was not indicted of the burglaries or robberies. E 
libro Bridgman. 

10 Dec. 1662. Tonge, Philips, and others (r) were in- 
titted for treaſon for compaſſing the king's death, the 
queſtion was, whether thoſe, that were parties in the 
compaſſing, which were not yet pardoned, nor indicted, 
might be produced as witneſſes, namely Riggs and 
others; and upon conference with all the judges _ 
points were reſolved. 


% Cro. Car. 134, 147. N. =; Keel. 17. State Trials. 
Jones 198. e ol. II. p. 488. 


% Lib. I. cap. 56. p. 145. 4. 
X 2 1. That 
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his teſtimony, for the promiſe was not applied to witneſ- 
ſing againſt any other; but two juſtices (/) held, that 


and F. Brown. this caſe, whether they wen 
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1. That the party to the treaſon, that confeſſed it, 
may be one of the two accuſers or witneſſes in caſe of 
treaſon, ſor the ſtatute intended two ſuch witneſſes, that 0 
were allowable witneſſes at common law, and ſo may : p. 
particeps criminis be admitted as a witneſs, and was ad- 
mit ted to give evidence to the jury; but the jury may, a; th 
in other caſes, conſider of the evidence and credit of the a 
witneſſes, but he is ſufficient to ſatisfy the ſtatute. ly 
2. That the confeſſion before one of the privy council ji be 


or a juſtice of the peace being voluntarily made with- his 
out torture is ſufficient as to the indictment or trial to be 


ſatisfy the ſtatute, and it is not neceſſary, that it be: 
confeſſion in court; but the confeſſion is ſufficient, if hin 
made before him that hath power to take an examination cont 


2. The king having promiſed a pardon to Riggs, i He 
he would diſcover the plot, he performed that part by 1 
ind 


his diſcovery ; and this was held by all no impediment to 


it the king promiſed a pardon upon condition, that he 
would witneſs againſt any others, and that being a. 
knowledged by Rriggs when he took upon him to gie 
evidence, tc. that will make him uncapable to ge 
evidence, becauſe he ſwears for himſelf (t); but in thi 

int the greater number were of a contrary opinion 
(u), ex libro Bridgman verbatim, and I remember tit 
conſultation and reſolution accordingly. 

And accordingly at the ſeſſions of Newgate 167 
Mary Price was convicted of treaſon in clipping the cur: 
rent money of England by the teſtimony of thoſe, thi 
were participes criminis (x), namely Throgmorton 1 
others, who brought her broad money upon allowane 
of 101. per Cent. and carried off the clipt money ut 


their maſter's caſh. |, anc 
| F dund « 
(/) Theſe were our author (x) But it does not aper to 


(t) Vide poſtea part. 2. cap. 27. promiſed a pardon or not: 

(uv) Of this contrary opinion like reſolution was in the ci 
was the court in the caſe of of Joſeph Clark for coining, 
Chriſtopher Layer, Mich, 9. Geo. Car. 2 ſee Kel. 33. but in the 
I. B. R. State Tr. Vol. Vi. p. caſe the witneſs had aQui" 
259. obtained a pardon. 


1 


—— - A 
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The like conviction was in the ſame year of Hyde and 
others of robbery upon the highway by one that was a / 
party in the robbery, but not indicted. | 

But in theſe and the like caſes 1. The party that is 
the witneſs, is never indicted, becauſe that doth much 
weaken and diſparage his teſtimony, but poſſibly not whol- 
ly take away his teſtimony. 2. And yet, tho ſuch a party 
be admiſſible, as a witneſs in law, yet the credibility of 
his teſtimony is to be left to the jury, and truly it would 
be hard to take away the life of any perſon upon ſuch a 
witneſs, that ſwears to ſave his own, and yet confeſſeth 1 
himſelf guilty of ſo great a crime, unleſs there be alſo very 184 
conſiderahle circumſtances, which may give the greater 19 
credit to what he ſwears. 19 

If A. B. and C. be indicted of perjury on three ſeveral = 
inditments concerning the ſame matter, A. pleads not 1 
guilty, B. and C. may be examined as witneſſes for A. 
for yet they ſtand unconvicted, altho they are indicted, 3 1 
19 Car. 1. B. R. Bilmore's caſe. | "08 

By the ſtatute of 1 & 2 P. & M. cap. 14. juſtices of nw | 
peace ought to examine the party and take informations 14088 
ouching offenſes brought before them, and certify them | ook 
it the next goal-delivery. | 
Tho juſtices of peace cannot hear and determine trea- 
on by virtue of their commiſſion of the peace, no nor | 
ike an indictment of it, yet they may take examinations | 
nd informations touching ſuch offenſe of the party brought 
fore them, and certify them according to that ſtatute ; 
nd thoſe informations taken upon oath, as they ought to 
and ſworn to, by the juſtice or his clerk, that took 
dem, to be truly taken, may be read in evidence againſt 
e priſoner, if the informant be dead, or not able to tra- 
|, and ſworn ſo to be; yea by ſome opinion, if he were 
und over and appear not, they may be read, which 
ms to be queſtionable. - | 
And in ſuch caſe information upon oath taken before 
ſices of the peace of one county may be tranſmitted be- 
ſe juſtices of goal · delivery of that county, where the bi": 
lenſe was committed, viz. if the offerder were brought 
13 \ X 3 before 
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before that juſtice, guære tamen, becauſe the offenſe wy h 
out of his juriſdiction; yet vide Dalt. cap. 111. p. 299. ſt 
accordant (). if 

He, that hath a remainder expectant upon an eſtate- 36 
tail, ſhall not be allowed as a witneſs, and ſo ruled, but fo 
a diſſeiſor may be a witneſs to a deed made to the tenant, lo 
12 Af. 12. 

Mich. 1652. A commiſſion iſſued to examine the yali- 
dity of a marriage ſuppoſed to be done by force, and upon 
that a divorce was had: an indictment was againſt Vi, — 
that married the woman, the depoſitions in the cauſe of 
divorce were offered to prove the force, but rejected, be- 
cauſe in a ſuit of another nature and juriſdiction, Wl 
caſe. 

A man convi& of conſpiracy, perjury, or forgery is 
not a lawful witneſs. Crompt. de pace regis 127. b. Dal. 
cap. 111. (z) but if he be pardoned, it ſeems he may be 
a witneſs. | 

And thus far concerning the capacity or incapacity of 
the witneſſes. | | 


2. In relation to the manner of their teſtimony, the 
opinion in Dyer of a witneſs by hearſay 1 Mar. Dy. 96. l. T 
was rejected by all the judges in the lord Lumley's cal, I 0;. 
H. 14 Elin. Ce. Pla. Cor. 25. but if it be a hearſay fn 1 
the offender himſelf confeſſing the fact, ſuch à teſtimony . ba 
upon hearſay makes a good witneſs within the ſtatute. « of 

Tho information upon oath. taken before a juſtice q. ot 
peace may make a good teſticnony to be read againſt te. adj 
offender in caſe of felony, where the witneſs is not abe. pri 
to travel, yet in cafe of treaſon, where two witneſſes 1 erf 
required, ſuch an examination is not allowable, for . * 
ſtatute requires, that they be produced upon the arri. tou. 
ment in the preſence of the priſoner to the end that . non 
may croſs examine them. ; « forf, 

And thus much concerning the ſtatutes in the time iſ offer 
Edward VI. and evidence upon indictments, I ſhall oi eon 
add this. : 

In civil aQions, as treſpaſs againſt A. B. and C. if" (#) C 
evidence be given againſt any one to prove him gull) :ve pr 

. eneral 

O) N. Edit. cap. 164. P. 544 (s) þ. 542. What 
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he may be examined on the part of the defendant, and 
lands as a competent witneſs ; and I ſee no reaſon, why 
if two or three perſons be indicted, and no evidence given 

inſt one or more of them, but that he may be a witneſs 
for the other; but otherwiſe” it is, if there be but a co- 
lourable evidence againſt him (). 


r 


Concerning treaſons declared and enacted from 1 Mar. 
till this day, viz. 13 Car. 2. | 


COME to the ſtatutes concerning treaſon in the times 
X of queen Mary, queen Elizabeth, and ſo downwards. 
„ The firſt ſtatute in this period is 1 Mar. cap. 1. con- 
„bing of three clauſes. | | 
l 1.“ That no act, deed or offenſe being by act of 
I fparliament made treaſon, petit treaſon, or miſpriſion 
* of treaſon, by words, writing, cyphering, deeds, or 
I otherwiſe whatſoever, ſhall be taken, had, deemed, or 
eg adjudged to be high treaſon, petit treaſon, or miſ- 
VE priſion of treaſon, but only ſuch, as be declared and 
EY expreſſed to be treaſon, petit treaſon, or miſpriſion of 
"© treaſon, in or by the act of parliament of 25, E. 3. 
* touching treaſon or the declaration of treaſons, and 
* none other, nor that any pains of death, penalties, or 
* forfeitures in any wiſe enſue or be to any offender or 
* offenders for doing or committing any treaſon, petit trea- 
ſon, or miſpriſion of treaſon, other than ſuch as be in the 


7 Our author ſhould here Ed. 6. cap. 11. but probably 
have proceeded to his fourth he thought that ſufficiently 
general head, and have ſhown done by the ſecond reſolution 
hat would be a confeſſion in Tongue's caſe mentioned by 
*ithin this ſtatute of 5 & 6 him, 7. 304. 


T4 & ſaid 
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b within the caſe of premunire by any ſtatute ſince the 


of 25 E. 3. are wholly taken away, and left purely to be 


HISTORIA PLACITORUM coRONx. 


ec ſaid act made and provided, any ſtatute made before or 

c after the ſaid 25th year of Edward III. or any declara- 

& tion or matter to the contrary notwithſtanding. 
2. * That no advantage be given by this act to any | 

« perſon arreſted or impriſoned for treaſon, petit treaſon, 

& or miſpriſion of treaſon the laſt day of September laſt | 


„4 paſt, or heretofore indicted or outlawed, or attainted 


* of treaſon, c. or excepted out of the queen's pardon. t 
3. That all offenſes made felony, or appointed to be {i 


ö 
cc firſt day of the firſt year of king Henry VIII. (not be. a 
2 


* ing felony or within the caſe of præmunire before) and 


c all and every branch, article, clauſe mentioned or de- te 
tc clared in the ſame ſtatutes concerning making of any cc 
& offenſe felony, or within the caſe of præmunire, and fe 
« all pains and forfeitures concerning the ſame, or any of an 


c them, ſhall be from henceforth void and repealed. 

This excellent law at one blow laid flat all thoſe nume- 
rous treaſons, miſpriſions, Ic. at any time enaQted ſince 
25 E. 3. and all felonies and premunires enacted in or al- 
ter 1 H. 8. : RE” | | 

As touching the firſt of theſe. 

1. Hereby all thoſe numerous treaſons newly enacted 
in any former king's time ſince 25 E. 3. a catalogue of 
moſt of which is before given, are wholly taken away. 

2. Hereby all thoſe treaſons, that were declared trea- 
ſons, ſo far forth as thoſe treaſons had their ſtrength from 
ſuch declarations, and were nat really within the ſtatute 


determined according to the ſtatute of 25 E. 3. and ſo far 
forth and no farther, than that ſtatute warranteth. 
And therefore the declaration of 3 R. 2. touching the 
killing of an embaſſador, namely Pon Imperiall, the de- 
claration of 3 H. 5. concerning clipping and impairing of 
coin, the declaration of Martimer's treaſon in breaking 
priſon 2 H. 6. and all others of that kind are now wholly 
put out by this ſtatute, Coke upon the ſtatute de frangn- 
ſibus priſonam (a), tho it is true, that it appears b 


() 2 Co. Inſtit. 590. 
2% S & 
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16 2 P.& M. cap. 11. they thought that clipping and 
impairing of money had remained treaſon by the declara- 
tive law of 3 H. 5. but the ſtatute of 5 Eliz. cap. 11. hath 
declared the- contrary, and put that out of queſtion. 
But it repealed not the forfeitures for old treaſons, 
tho thoſe forfeitures were enacted by ſtatutes made after 
25 E. 3. and therefore the forfeiture of eſtates-tail for 
treaſon given by 26 H. 8. continues notwithſtanding this 
ſtatute, Co. P. C. p. 19. and fo it was reſolved by all the 
judges of England in the lord Sheffeild's caſe (*), Stamf. 


187. b. 12, Eliz. Dy. 289. the reaſon is before given, cap. 


23. P. 241. for the relation of the repealing clauſe is only 


to treaſons not contained in 25 E. 3. not to forfeitures not 


contained in 25 E. 3. for indeed 25 E. 3. creates no for- 
feitures, but only declares what the common law was, 
and enacts no farther touching forfeitures. 

4. But this act did not meddle with thoſe new laws, 
that directed ſpecial proceedings, trials, &c. or other 
matters of that nature relating to treaſon, but that was 


done after by 1 & 2 P. & M. cap. 10 de quo poſiea. 


5. The preamble is very conſiderable, which takes no- 


tice of the ſeverity of former ſtatutes, that made words 
only without other fact, or deed, to be high treaſon, which 
was one of the cauſes of this general repeal. 

Touching the ſecond clauſe, as is before obſerved in 
the precedent chapter, the repeal by 1 Mar. had diſcharg- 
ed all offenſes committed before that repeal againſt the 


the contrary by the proviſo of this act touching perſons 
formerly indicted. | 
Now as to the third clauſe, it alſo took away all new 


but whether either of theſe clauſes of repeal did take 
away thoſe previous puniſhments, which for the firſt of- 
ſenſe was made forfeiture of goods, and the ſecond or 
third offenſe made treaſon, whether, I ſay, this ſtatute 
took away thoſe penalties, which were leſs than felony or 
treaſon in the firſt or ſecond offenſe, or only thoſe puniſh- 


. * Palm, 351. W. Jones 69 
16 * N ments, 


ſtatutes repealed, if it had not been ſpecially provided to 


ſelonies made ſince the firſt day of the reign of Henry VIII. 
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ments, which were made treaſon or felony, may be 2 
queſtion ; as for inſtance, that of 1 E. 6. cap. 12. the 5th 
clauſe, which makes certain offenſes by words puniſhable 
with forfeiture of goods for firſt offenſe, loſs of profits of 


1 

| 
lands for ſecond offenſe, and treaſon for the third offenſe; / 
whether this ſtatute extends to ſucceſſors, and (tho the pe- , 
nalty of treaſon for the third offenſe be repealed by this : 
act) whether the penalties for the firſt and ſecond offenſes c 
be repealed, ſeems to me doubtful; I rather think they F 


are not. | 

And now this act having laid all former new treaſons, 
felonies, and miſpriſions flat, and reduced all to the ſtan- 
dard of 25 E. 3. the neceſlity of ſtate and public peace 
puts the queen and her parliament nevertheleſs to begin 
new proviſions. | | 

1 Mar. ſelſ. 2. cap. 6. © If any perſon ſball falſely 
« forge or counterfeit any ſuch kind of coin of gold or 
«« ſilver, as is not the proper coin of this realm, and is 
«« or ſhall be current within this realm by the conſent of 
« the queen, her heirs or ſucceſſors, or if any perſon do 
ce falſely forge or counterfeit the queen's ſign manual, or 
« privy ſignet, or privy ſeal, then every ſuch offenie 
4 ſhall be judged high treaſon, and the offenders, their 


« counſellors, procurers, aiders and abetters judged trai- a : 
cc tors againſt the queen, her heirs and ſucceſlors, and Wh, 
« ſuffer and forfeit as in high treaſon. £ 
Concerning this ſtatute much hath been ſaid before. M py 
1. It is a perpetual act, and not perſonal only to the il « 
queen, for as the word king may include a ſucceſſor, o Will «. 15 
the word gueen may include a ſucceeding king or queen, — 
and that it was ſo intended here is apparent by the words « fel 


in the concluſion ſhall be adjudged traitors againſt the que, Will « 

ber heirs and ſucceſſors ;, and accordingly it hath been often 8 

reſolved. 1 

2. That the foreign coin (the counterfeiting whered ll .. 8 

is made treaſon by this ad) muſt be ſuch, as is ſo made il wy 

current by proclamation, for by the ſtatute of 17 R. - Ml. * 


cap. 1. foreign coin is not to run in payment in England, . ha 
and therefore there muſt be an act under the great {e:) 
as all proclamations ought to be, before it can be current (3) 


within this ſtatute : vide accordant flatut. 5 Eliz. cap. 11. Ces. . 
and 18 Eliz. cap. 1. 
3. 
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3. It muſt be a counterfeiting of that foreign coin, 
which is ſtamped in gold and filver, viz. the greateſt part 
gold, or the greateſt part ſilver, for denominatio fit a: na- 
jure parte; therefore if there be a foreign coin of copper, 
or braſs and copper, it is not within this ſtatute, but it is 
not neceſſary, that the counterfeit of it muſt be gold or 
ſilver, for if that be copper gilt, or alchymy after the 
ſimilitude of foreign coin of gold or filver, it is within 
this a, becauſe the prototype 1s a coin of gold or ſilver. 

1 Mar. eff. 2. cap. 12. The act againſt rlotous aſſem- 
blies is the very ſame in ſubſtance with that of 3 & 4 E. 6. 
cap. 5. only changing treaſon into felony within clergy, 
and nota bene the power given to ſuppreſs fuch aſſemblies 
by force, and indemnifying the ſuppreſſors, tho ſome of 
the rioters be killed: this act was continued by 1 Elix. 
cap. 16, during that queen's life and till the next ſeſſion 
after, and then expired (5). | | 

1& 2 P. & M. cap. 3. If any perſon ſhall mali- 
« ciouſly and of his own imagination ſpeak any falſe, 
« ſeditious and ſlanderous news, rumors, ſayings, or 
« tales, of the king or queen, then the perſon being con- 
« vict and attainted, as in the act is expreſſed, fhall be 


e ſet upon the pillory and have both his ears cut off, un- 


« leſs he pay one hundred pounds, and ſuffer three 
months impriſonment; and if it be of the reporting of 
any other, then to ſtand on the pillory and loſe one 
« of his ears, unleſs he pay one hundred marks within 
* one month after judgment, and ſuffer one month's 
* impriſonment. | 

“ And if any ſhall maliciouſly deviſe, write, print, or 
* ſet forth any writing containing any falſe matter of 
* ſlander, reproach, or diſhonour to the king or queen, 
* orto the encouraging, ſtirring or moving of any inſur- 
* reCtion or rebellion within this realm or the dominions 
* thereof, or ſhall procure the ſame to be written, print- 


as treaſon within the ſtatute of 25 E. 3.) the offender 
* ſhall for the firſt offenſe have his right hand ſtricken off. 


(6) But a new act to much the ſame purpoſe was made 1 
bes, 1, cap. 5. which is perpetual. 


£ 


* ed, or ſet forth (the ſaid offenſe not being puniſhable 


« The 
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& The ſecond of any of theſe offenſes after a former 
* conviction is made puniſhable with loſs of goods and 
« perpetual impriſonment: juſtices of aſliſe, &c. ſhall 
«© have power to hear and determine offenſes, &:. and to 
«© commit perſons ſuſpected without bail; no perſon im- 
c peachable for words, unleſs convict within three 
* months after the offenſe : peers to be tried by their 
% peers. ES 

Upon this act theſe things are obſervable: 1. That the 
Jaw-makers did not take ſeditious words to be within the 
ſtatute of 25 E. 3. for then they would have added the 
ſame clauſe as in the other caſe, viz. (not being treaſon 
within the flatute of 25 E. 3.) Again, 2. That they did 
take it, that ſome ſeditious writings might be treaſon 
within the ſtatute of 25 E. 3. for it is an overt-aQ, as 
hath been formerly obſerved (+). 3. That as ſome writ- 
ings exciting inſurrection might be treaſon within the ſta- 
tute of 25 E. 3. ſo ſome writings, that might poſſibly by 
conſtruQion have the ſame effect, might not be within that 
ſtatute, for the law-makers cannot be ſuppoſed to intend 
to make any thing, that was treaſon within the ſtatute of 
25 E. 3. to be leſs than treafon ; and by conſequence and 
conſequential illation many things might by a witty ad- 
vocate be conſtrued and heightened to be to move inſur- 


rection and rebellion, which immediately, and in their 


own nature, nor in the intention of the writer, were ne- 


.ver fo intended ; this ſtatute died with, the queen, but 


was revived 1 Eliz. cap. 6. during the queen's life. | 
1 2 P. & M. cap. g. If any by expreſs words o 
& ſayings have prayed, or ſhall pray, that God would 
& ſhorten the queen's life, or take her out of the way, 
* or any ſuch like malicious prayer amounting to the 
« ſame effect, they, their procurers and abetters ſnall be 
& adjudged traitors. | | 
„ But as to any the offenſes aforeſaid perpetrated dur- 
e ing that ſeſſion of parliament, if the offenders ſhall 
«© ſhew themſelves penitent upon their arraignment, no 
« judgment of treaſon ſhall be given againſt them, but 
« leſſer puniſhment may be inflicted, 


(+) p. 112. 
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So that they took not this to be a treaſon within the 
ſtatute of 25 E. 3. neither is it thought to be a very great 
offenſe, for it is an appeal to God, who we are ſure is not 
moved by ſuch wiſhes and prayers contrary to his own 
command, Thou ſhalt not curſe the ruler of thy people, 
Exod. xxii. 28. | 

1&2P.& AM. cap. 10. conſiſteth of ſeveral remark- 
able clauſes. | | 

i. © If any during the marriage between the king and 1 
« queen ſhall imagine to deprive the king from having "08 
« jointly with the queen the ſtyle, honor, and kmgly \,1 a8 
name of the realms and dominions belonging to the 
« queen, or to deſtroy the king during the matrimony, 
« or to deſtroy the queen, or the heirs of her body, being 
« kings or queens of this realm, or to levy war within . 
« the realm or marches of the ſame againſt the king dur- 98 
« ing the marriage, or againſt the queen or any of her 
e ſaid heirs, kings or queens of this realm, or to depoſe 
the queen or the heirs of her body being kings or queens | 
of this realm from the imperial crown of this realm, 18 
and the ſaid compaſſings maliciouſly, adviſedly and di- 

* realy ſhall utter by open preaching, expreſs words or 

„ ſayings, or if any perſon by expreſs words ſhall mali- 

* ciouſly, adviſedly, and direaly declare or publiſh, 

that the king during the marriage ought not to have 

“ jointly with the queen the ſtyle, honor and kingly 

* name of this realm, or that any perſon, being neither 

* the now king or queen, during the marriage between 

* them ought to have the ſtyle, honor, and kingly name wag 
* of this realm, or that the now queen is not, or of right = 
* ought not to be queen of this realm, or after her death 

* the heirs of her body, being kings or queens, of this 9 

* realm, ought not ſo to be or to enjoy the ſame, or _. 
* that any perſon, other than the queen during her life, 
* or after death, other than the heirs of her body, as 
* long as one of the heirs of her body ſhall be in life, 
* ought to be queen or king of this realm, then every 
* ſuch offender ſhall loſe to the queen all his goods and 
© Chattles, and forfeit the iſſues of his lands during his 
life, and have perpetual impriſonment; the ſecond 
ollenſe after a former conviction ſhall be treaſon. 


2. ce And bi | 
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2. And if any by writing, printing, overt- act, or 
«© deed ſhall maliciouſly, adviſedly and directly utter the 
things aforeſaid, then they, their abetters, procurets, 
% counſellors, aiders, and comforters knowing the aid 
<< -offenſe to be done, and being thereof convicted and 
« attainted by the laws and ſtatutes of this realm, ſnal 


s be adjudged high traitors, and forfeit their goods, 


lands and tenements to the queen, her heirs and ſuc- 


* ceffors, as in caſe of high treaſon. ; 


3. © Proviſion for the government of the queen“ 
& children. 

4. If any perſon, during the time that the king ſhall 
© have the ordering of the queen's children, ſhall com- 
« paſs to deſtroy the king, or to remove him from the | 
C government of the ſaid children, it ſhall be treaſon. 

5. That all trials hereafter to be had, awarded or c 
« made for any treaſon, ſhall be had and uſed only ac- 
« cording to the due order and courſe of the common 
ec laws of this realm, and not otherwiſe, ſaving to all a1 
tc perſons (other than the offenders and their heirs, and in 
& ſuch perſons as claim to any of their uſes,) all ſuch f 
« rights, titles, intereſts, poſſeſſion, leaſes, Ic. which th 
ec they had at the day of the committing of ſuch treaſons, i 
«© or at any time before, as if this act had never been vi 
& made. 

6. 'Concealment of any high treaſon ſhall be adjud- 
* ed only miſpriſion of treaſon, and to forfeit and ſuffer 


« as in caſe of miſpriſion notwithſtanding'this act. ; 
7. Trial by peers is ſaved in treaſon or miſpriſion o new 

© treaſon. a5 0 
8. None to be impeached for words, unleſs indictel Bi clari 

& within fix months after the offenſe. this 

9.“ Witneſſes examined to or depoſing any treaſom I nd | 

« in this act, or at leaſt two of them ſhall be brought Ti 

« forth before the party arraigned, if he require the ſame, WM "uſb: 

* and ſay openly in his hearing what they can ſay again i nece(! 
t“ him concerning the treaſons in the indictment, une bim, 
*« the party arraigned ſhall willingly confeſs the ſam f 4. 

upon his arraignment. | - t 

| n | 


* | ' 10.“ bb 
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10. © In all caſes of high treaſon concerning coin. cur- 
« rent within this realm, or counterfeiting the king's or 
« queen's ſignet, privy ſeal, great ſeal, or ſign manual, 
« ſuch manner of trial, and no other, ſhall be obferved 
« and kept, as heretofore hath heen uſed by the common 
« laws of this realm, any law, ſtatute or other thing to 
« the contrary notwithſtanding. | 

The counſellors, procurers, comforters, and abetters 
« for the firſt offenſe to ſuffer as the principal in the firſt 
« offenſe, and procurers, comforters and abetters for the 
« ſecond offenſe to forfeit as the principal in the fecond 
« offenſe. | 

This ſtatute for ſo much as concerns the forfeiture or 
puniſhment inflicted for words, &c. and likewiſe the trea- 
ſons newly enacted was but temporary, and died when the 
queen died without iſſue, 

But there is {ſtill obſervable, 

1. The great diſtinction, that was uſed between words 
and writing; thoſe very things, which written were made 
in the firſt offenſe treaſon, being only ſpoken were in the 
firſt offenſe but miſdemeanor, altho* many of the words 
there mentioned ſounded high, as namely that the queen 
1s not or ought not to be queen, but ſome perſon elſe, 
whereby we may gather the opinion of parliaments in thoſe 
times, that regularly words, tho of a high nature, were 


not treaſon, nor an overt- act of compaſſing the king's 
death. ä | 


n of WM newly enacted, which yet were treaſons within 25 E. z. 
23 compaſſing to deſtroy and depoſe the queen, and de- 
del claring the fame by writing or overt-a&t; and therefore 
this clauſe was omitted in the ſtatute of 1 Eliz. cap. 6. 
aſom WY and left to the ſtatute of 25 E. 3. | 
ugh The 3d thing obſervable herein is, that the queen's 
ame, WY huſband is not within the act of 25 E. 3. therefore it was 
gin "*eflary to have an act of parliament for the ſecuring of 
unle WH him, who was only the queen's huſband. 

(am WR 4 That tho there was a communication of the regal 
title to the queen's huſband, yet even that could not have 
teen but by a& of parliament, and yet no more is com- 

| 40 [1 municated, 


The 2d thing obſervable is, that here ſome treaſons 
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municated, but the title and name, not the authority 
and rule of a king of England. | 

The fifth clauſe concerning reſtoring of trial of treaſon, 
according to the courſe of the common law is of great 
conſequence and uſe, and is perpetual. 

1. By this clauſe of the ſtatute as to the caſe of high 
treaſon, the ſtatutes of 27 E. 3. cap. 8. 28 E. 3. cap. 13, 
8 H. cap. 29. for trial of an alien per medietatem lingue 
are wholly repealed, and the trial ſhall be by Engliſhmen, 
1 Mar. Dy 144. Shirlys caſe, H. 36 Eliz. Dr. Lope“ 
caſe ruled per omnes juſticiarios. Co. P. C. p. 27. 

2. The trial of a lunatic without iſſue joined by 33 
H. 8. cap. 20. and in a foreign county by 33 H. 8. cp. 
23. and for treaſons in Wales 26 H. 8. cap. 6. 32 H. J. 
cap. 4. are all repealed by this ſtatute. Co. P. C. 
24, 27. 

yo But whether the ſtatute of 1 E. 6. and 5 C6 E. 6 
concerning two witneſſes be thereby repealed vide ſupra . 
298. only the gth and 1oth clauſes of this ſtatute ſeem 
ſtrongly to imply, that this ſtatute intended the repeal of 
it, for otherwiſe why ſhould that ſpecial proviſion be add- 
ed in this ſtatute, for at leaſt two of the witneſſes formerly 
examined to repeat their teſtimony to the priſoner, if he 
deſires it, when the ſtatute of 5 & 6 E. 6. had more ei 
feQually provided for the ſame thing. 

4. But the ſtatute of 28 H. 8. cap. 15. concerning the 
trial of treaſon committed upon the high ſea is not te. 
pealed, nor the ſtatute of 35 H. 8. cap. 2. for trials of 
treaſons out of the realm, becauſe there was no wa 
regularly appointed at common law for the trial of tho 
treaſons being done out of the bodies of counties; but i 
ſeems the trial of treaſons committed in any place in n:. 
vers, or parts within the bodies of counties, tho the a 
miral claimed juriſdiction there, is reſtored to the con 
mon law, where it was originally triable. 

Neither doth the act extend to petit treaſon, for treit 
generally ſpoken is intended of high treaſon ; therefore tif 
trial, as to that, ſtands in the ſame manner, as it 
before the making of that aQ. | 
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5. Peremptory challenge in caſe of high treaſon is re- 
ſtored by this act, and the ſtatute of 33 H. 8. cap. 23. 
as to that point repealed, vide accordant Co. P. C. p. 27: 
& lbros ibi; ſo that at this day he may challenge thirty- 
five, viz. under three juries peremptorily. Co. P. C. ibidem. 

1 & 2 P,& M. cap. 11. Whoſoever ſhall bring from 
« the/parts beyond ſea into this realm, or into any of 
« the dominions of the ſame, any falſe and counterfeit 


« ance and conſent of the queen, knowing the ſame 
« coin to be falſe and counterfeit, to the intent to utter 
« or make payment with the ſame within this realm, or 


« or otherwiſe, the offenders, their counſellors, procu- 
„fers, aiders and abetters in that behalf, ſhall be ad- 
„ judged offenders in high treaſon, and after lawful} con- 
% viction ſhall ſuffer and forfeit, as in caſes of high 
* treaſon. _- k. N A N n A 
-em « If any .be. accuſed or impeached of any . offenſe 
| of WWF within this ſtatute, or of any other offenſe concerning 
the impairing, forging, or counterfeiting any coin 
' current within this kingdom, he ſhall be indicted, ar- 
taigned, tried, convicted, or attainted by ſuch. like 
evidence, and in ſuch manner and form, as hath been 
* uſed and accuſtomed within this realm before the firſt 


1g the BW year of the reign of Edward VI. any law, ſtatute 
t te. C. to the contrary notwithſtanding, ... 
al o Upon this ſtatute ſeveral things are obſervable: 
. That the foreign coin in this caſe muſt be ſuch, as 
; thor made current in this realm by the conſent of the 
but een, which cannot be without proclamation, by writ 


| 310. FP DOR 3 

> com 2. That the party, that brings it in, muſt know it to 
counterfeit. Fe 14.4 8867 

3 That it muſt be brought into the king's domini- 
(rom ſome place, that is out of the king's. domini- 
u, and therefore the importation. out of Ireland is held 
Nt to be an imporgation within this ſtatute, for that is 
thin the dominions of this realm, tho not within the 


C. 5 
Vol. I. 7 4 It 


© money, being current within this realm by the ſuffer-⸗ 


« any of the dominions of the ſame, by merchandizing 


nder the great ſeal, as hath been before ſaid p. 213 


m. 3 H. J. 10. & vide ſupra cap. 20. p. 225+ Co. 
18. | 
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4. Tt muſt be brought with an intent to merchandize 
or make-psyment within this realm, and this intent may 
be tried by circumſtances, tho'the offender hath not yet 
aQually made payment or merchandized with it: vid 
antea p. 229. 

5. This is a , for the ſtatute of 4 1 
18. whereby it was formerly enadted, is anke by 1 
Mar. cap. 1. 

6. It is a law perpetual, tho it token only of coin 
made current by the confent of the king and queen ou 
ſovereign lord and lady, and fo it hath been till taken. 

7. That at this time it was taken, that impairing df 
the coin current within this realm was treafon as to the 
proper coin of this realm by force of the declaratire 
law of 3 H. 5. cap. 6. and that this wag not repealet 
by 1 Mar. cap. 1. for there was no other law in force new 
enacted for making impairing of the coin treaſon between 
Mar. cup. 1. and 1 & 2 P. & MH. cap. 11. 3 
is reformed by the/declaration of 5 Elia. 

8. That without any difficulty in A leit of coul 
terfeiting cem current in this kingdom there is no ne- 
g's of two witneſſes, neither upon the trial nor upot 

the indictment, fo that queſtionleſs, as to this treaſon, 


the clauſe of the ſtatutes of 1 and 5 E. 6. concerniy AP h 
two witneſſes is wholly repealed, for the ſtarute ſaith, E w 
ſhall be indiedy; &c. fo omiſſion of which: word in ti fr 
general clauſe of 1 &'2 P. & M. cap. 10. which c. of 
cerns treafons in general, is that which gave the geit lor 
countenance to that opinion of my lord Coke, that u je 
other treaſons there muſt be two witnefles upon wy WF an; 
drament; tho that ſtatute, as to the r e oth 
conrfe of the common law. ſand 
I come now to the time of queen Elizabeth. ne 
The ſtatutes, that concern treaſon, I ſhall range WF ang 
three ranks: 1. Such as more immediately concern , any 
ſafety of the queen's perſon. © 2. Such as concem UF durir 
money of the kingdom. 3. Such as concern the fafety vealn 
the queen's government in relation to popes uſurpatioll any 
and matter of religion. obey 
I. T begin with the firſt rank, ſuch as concern m ing, 
immediately the fafety of the queen's perſon. lciout 
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1 Eliz. cap. 5- The ſtatute of 1 & 2 P. & AA. cap. 
10. is recited, and that that ſtatute extended only to queen 
Mary and the heirs of her body, the very ſame ſtatute 
in effect is enacted over again, only with an application 
thereof to queen Elizabeth, and the heirs of her body, 
and almoſt all the. ſame clauſes are over again, except 
that which concerns the trial of treaſon according to the 
common law, and the clauſe of compaſſing to deſtcoy the 
queen, and manifeſting the ſame by writing or overt- act; 
two witneſſes are required to the indiftment and arraigu- 
ment of the priſoner ; this act expired upon the queen's 


{ WH death without iſſue. | 237 

: 1 Elix. cap. 6. The ſtatute of 1 Mar. 2. cap. 3 
concerning ſeditious and falſe rumours is revived, as in 
relation to queen Elizabeth, under the ſame pains and 
ly nalties, as are therein contained, as tho the ſame act 


£ . 
# * 1 * * = 7 - x _—_ pe * 5 * * 2 
82 ” 8 » n 
b — , * 2 * ye” : py at 4 2 —_— 
"IN cis. a _— «: cup 8 22 0 * — Go = 2 1 key bg wh wo 2 q — 3 . * 2 = hack -.4 
rl REN 1 *. > 8 = > * 5 n * — =y 5 a. San R — ca 

. . "I — IVE: 2 2 2 ; 

« ks y , TY 8 4 * . St 1 
—_ 2 - R 2 8 n 
22 


ad extended to the heirs and fucceſſors of queen Mary, 
ay doubt to the contrary notwithſtanding ; but this was | 15 
perſonal to the queen and the heirs of her body, and was- 1 


us repealed by 23 Eliz, cap. 2 1 5 
13 Eliz. cap. 1. © If any perſon during the natural life . 
pol WF of the queen ſhall, within the realm or without, com- by 
for, RF paſs or imagine the death or deſtruction, or bodily 4 
in harm tending to death or deſtruckion, -maiming or * 
„„ wounding, of her perſon, or to deprive or depoſe her 2 
ru from the ſtyle, honour, or kingly name of the-, crowd | 
col a this realm, or of any other realm or dominion be- 

longing to her majeſty, or to levy war againſt her ma- 
a jeſty Sehio b or 1b or 6. move or lie 


any foreigners with force to invade this realm, or any 
other her majeſty's dominions being under her obey- 
lance, and ſuch compaſſes, imaginations, devices, or 
intentions, or any of them ſhall malicioufly, adviſedly, * 
and directly publiſh, hold opinion, affirm or ſay by | _ 
any ſpeech, expreſs words or. ſayings, that the queen | 
during her life is not or - ought. not to be queen of this 
realm of England, and alſo of France and Ireland, or of 
any other her majeſty's dominiens being under her 
obeyſance during her life, or ſhall by writing, print» 
e. preaching, ſpeech, expreſs. words or ſayings, ma- 
iciouſly, adviſedly, and dire ly publiſh and affirm, | 
Y 2 « that | =. 
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e that the queen is an heretic, ſchiſmatic, tyrant, infide, 
% or uſurper of the crown, every fuch offenſe ſhall be 
«© taken, deemed, and declared by __— of this par. 
% Fament to be high treaſon; and the offenders, their 
% abetters, counſellors, and procurers, and the aider; 
* and comforters of the ſame offenders, knowing the 
« ſame, being indicted, convicted, and attaint according 
* to the uſual order and courſe of the common law, c 
« according to the ac of 35 H. 8. for trial of treaſon 
„gut of the realm, ſhall be deemed traitors, and ſuffe 
«and forfeit as traitors. | 

2. © If any perſon of any condition, place, or nation 
* during the queen's life pretend, utter, or public 
* themſelves, or any of them, or any other, than the 
* now queen, to have right to enjoy the crown of Ex- 
and during. the now queen's life, or ſhall during the 
% queen's lite ufurp the crown, or the royal title, ſtyl 
« or dignity of the crown of England, or ſhall during the 
«© queen's-life, hold, or affirm, that the now queen hat 
« not right to hold the ſaid crown, realm, ſtyle, title, a 
« dignity, or ſhall not, after demand made on the behul 
of the queen, acknowledge effectually, that the nr 


« queen is true and rightful queen of this realm, the 6 
« ſhall be diſabled” during their natural lives only to er. 
joy the crown by ſucceſſion after the queen's dei 
as if ſuch perſon were naturally dead. a 4 
3. „ If any perſon ſhall during the queen's life li © 
* or affirm a OT or ſucceſſion to the crow i *' 
« be in any fuch claimer, uſurper, or pretender, or n — 
«*2cknowledger after notification by nraclamation of fu ! 0 
& claim, uſurpatioh or pretenſe, ſuch perſon ſhall fu,“ 
« as a traitor, e * 
4. f any ſhall maintain that the common laws, “ 
0 [ti p IS N 10. 
« altered by parliament, ought not to direct the right 0 
« the ctown of England, or that the queen ¶ Ea‘ ö 
* with and by the authority of parliament is not able "ay 
„ make laws of ſufficient force to limit and bind! A 
*© crown of England, and the deſcem, limitation, in q n 
*« ritance, and government thereof, or that this ſta 1 
** or any ſtatute to be made by authority of pull „ 
« ment with the queen's royal aſſent for the lin * 


« reſtrain, and (govern all perſons, their rights and ti- 
« tles, that in any way might claim an intereſt, or poſ- 
« $bility in or to the crown of England in poſſeſſion, re- 


« mainder, inheritance, ſucceſhon, or otherwiſe, every 
« ſuch perſon ſo holding, affirming or maintaining dur- 


ing the queen's life ſhall be judged a high traitor, and 
« every perſon ſo holding after the queen's death ſhall 
« forfeit all his goods and chattels. | 


5. © If any by writing or printing declare before. the 


« {ame be declared and eſtabliſhed by act of parliament, 
« that any particular perſon ought to be right heir 
to the queen (except the natural iſſue of her body) or 
that ſhall print, ſet up, or ſell ſuch book, for the firſt 
* offenſe he ſhall ſuffer one year's impriſonment, and for- 


leit half his goods, and for the ſecond offenſe it ſhallbe 


a premunire. | 7. 
6. © Trial of a peer by his peers is ſaved. 


7. © Saves the right of all, other than the offend- 


= and their heirs, claiming only as heir to the of- 
ender. © Jo 

8. « Offender within the queen's dominions ſhall be 
indicted within ſix months, and out of the dominions 
within twelve months. | 

9. © No perſon to be arraigned for any offenſe within 
this act, unleſs it be proved by the teſtimony, depoſi- 
tion, or oath of two lawful and ſufficient witneſſes, 
who ſhall at the time of the arraignment of ſuch per- 
ſon be brought before the party offending face to 


face, and there declare all they can ſay againſt the 


party arraigned, unleſs the party arraigned ſhall with- 
out violence confeſs the ſame. : 
10. The aider or comforter of ſuch as ſhall affirm 
the queen a ſciſmatic, heretic, tyrant, infidel, or 
uſurper, ſhall for his firſt offenſe, knowing the ſame to 
de committed, incur a premunire, and for his ſecond 
offenſe, after conviction of the former, ſhall be a trai- 
tor, 246 
11. © Provided, that giving charitable alms in money, 
meat, drink, apparel or bedding for ſuſtentation of the 
body, or health of any offender in any offenſe, made 
> 6 3 4 treaſon 
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e of the crown to be juſtly in the queen's perſon is not, 
« or ought not to be of ſufficient force to bind, limit, 
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* treaſon or premunire, during the time of his impriſen. 
„ ment, ſhall not be taken to be any offenſe. 

Tho this act be antiquated by the death of queen Nlias. 
beth, yet there are (as in other acts of this nature that are 
expired) divers matters that are obſetvable for the true 
underſtanding of the common law, and therefore I have 
repeated many acts of this nature at large. 

1. This act doth contain and ena ſome treaſons 2 
new treaſons, which certainly were treaſons by the ſtatute 
of 25 E. 3. as compaſſing to deſtroy or depoſe the queen, 
and manifeſting the fame by writing, printing, or overt- 
act; but it was thought or at leaſt doubted, that mani. | 
feſting the ſame barely by words were not within 25 E.;, Will 
and it appears by the preamble, that this aft was made Wil ; 
to take away ſore doubts, as well as to provide new re- Bill { 
medies. N85 99 44 
2. It partly appears by this act, that the bare conſpi· Will : 
racy to levy war was not treaſon by the ſtatute of 25 E., ll » 
without a war levied, and accordingly it was reſolved ?, Bl : 
39 Bua. Burton's cafe, Co, P. C. p. 10. and therefore we hill x: 
are to be careful not to apply all convictions of treaſon in WW 1. 
the queen's time, as judgments declarative of the ſtatut WW be 
of 25 E. 3. de proditionibus, becauſe they were oftentimes 
indicted upon this ſtatute in the queen's time, and the WW do 
general concluſion of the indictment contra ſormam fi Wi me 
tuti, and ſometimes generally contra ſormam  /tatut. wil Wil wa 
an ' abbreviation was applicable to any ſtatute then u par 
force, which was moſt effeQtual to this purpoſe. | 
In Anderſon's reports, part. 2. n. 2. Cel, it appears tht] for 
in 37 Eli. divers apprentices were committed for gu 
riots, divers other apprentices conſpired to deliver then 
out of priſon, to kill the lord mayor of Londen, to bun 
his houſe, to break open two houſes near the eus, 


where there were arms for three hundred men, and-10 tice, 
furniſh themſelves j after which divers apprentices t in ti 
about libels moving others to join with them and to MW ttai 
ſemble at Bunhill, where divers to the number of the of it 
hundred aſſembled, where they had a trumpet and a 0 6. 
upon a pole inſtead of a flag, and as they were going 0Wiortin 
TO a mai 

Preſs 


(c) 2 Anderſ. p. 4. 
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ward the mayor's houſe, they were met by the ſheriffs 
aud ſwordbearer, againſt whom the apprentices offered 
reſiſtance. | . | 
It was reſolved, that this was treaſon within the ſtatute 
of 13 Eliz. for it was an intention to levy war, and altho 
they intended no harm to the perſon of the queen, yet 
becauſe it concerned her in her office and authority, and 
was for ſuch things, which the queen by law and juſtice 
ought to do, it was a levying war againſt the queen, and 
they were condemned and executed. 1 
This proceeding was upon this ſtatute, and yet per- 
chance, the cucumſtances of the caſe whole laid toge- 
ther, this might have been av actual levying of war with- 
in 25 E. 3. but they thought it ſafer to proceed upon this 
ſtatute. | ; 7 
3- That, tho regularly words alone make not an overt- 
act of compaſſing of the queen's death, yet printing or 
writing may do it, Co. P. C. p. 12, 14. and therefore an 
act of parliament was requiſite to make it an overt- act; 
yet obſerve how cautiouſly it is penned, maliciouſſy, ad- 
viſedly, and direftly, c. leaving as little, as poſſibly may 
be, to conſtruction. | | 
mes 4. That defamatory words, tho of a very high nature, 
the BW do not always make treaſon ; there cannot be more veno- 
fi BY nous words ordinarily thought of, than to ſay, the queen 
with BY was an heretic, ſchiſmatic, tyrant, uſurper, yet an act of 
n 10 parliament was neceſſary to make it treaſon. 
5. That to make a man a principal in treaſon by com- 
ibn fort or aid after the offenſe committed it muſt be Fnawing- 
great 5, and therefore I never thought that opinion of Stam- 
then WW ford, fol. 41. b. to be law, that a receipt of a felon after 
attainder in the ſame county made a perſon acceſſary with- 
out notice, becauſe he is bound at his peril to take no- 
tice, that he was attainted, for it oftentimes lies as little 
in the knowledge of many perſons, who are convict or 
ittainted of felony or treaſon, as whether a man be guilty 
of it: vide tamen Dyer 355. 

6. That regularly in a new treaſon the aiding ang com- 
forting of the traitors, knowing them to be ſuch, makes 
a man guilty of treaſon, and therefore here is care by ex- 
ſreſs proviſion to make the firſt offenſe a præmunire. 

5 Y = | 7. Here 
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7. Here is great care to diſable the heir to the crown 
from ſucceeding, if he uſurp during the queen's life; but 
tho all the care imaginable was there uſed, yet it hath 
been held, that by the acceſſion of the crown to the per. 
ſon ſo diſabled, all theſe diſabilities have vaniſhed, vi 
1 H. J. 4. (4) : ſee Mr. Plowden's learned tract touching 
the right of ſucceſſion of Mary queen of Scotland. | 
8. Nota concerning the power of the king to limit the 
crown by conſent of parliament. 

9: That they took the ſtatutes of 1 and of 5& 6 E.6, 
concerning two witneſſes to be determined, or at leaſt 
not to extend to treaſons afterwards enacted, for other- 
wiſe there needed not this ſpecial care and proviſion 4 
novo for two witneſſes. | 7 

10. That as the aiding or comforting of one, that 
ſpeaks ſeditious words, made treaſon on the ſecond con. 
viction, muſt be for the ſecond offenſe, after a convictio 
of the former, fo the ſecond offenſe, tho committed i. 
ter a former, is not treaſon, unleſs it be alſo committed 
after a former con viction: the like method is in forget 
upon the ſtatute of 5 Elix. cap. 14. and generally that 
expoſition holds in moſt caſes, where the ſecond offenſe 
is ſubjected to a ſeverer puniſhment than the former, for 
it is intended of ſuch offenſe committed after the con- 
viction of a former, Co. P. C. 172. 

11. It is provided that charitable relief ſhall not make 
a party guilty of treaſon or pramunire, as an aider 0 
abetter; this was a neceſſary proviſion to avoid queſtion. 

Regularly relief by victuals or clothes of a felon or 0 
a traitor, after he is in cuſtody or under bail, makes not: 
man an acceſſary in felony, nor a principal in treaſon; but 


(J) The words of that book, ſucceffor, and binder hin 
are, That the hing was a perſon from ſucceeding, but only 
able and diſcharged from any at- that if 1 be 
tainder eo facto, that he took upan ſhould get poſſeſſion o the 
him the government and the being goyernment, that poſſeſſon 
ting; ſo that it was not the would purge all difabil- 
bare acceſſiqn ordeſcent of the ties, which Is juſt as much if 
crown, but the being in actual to ſay, that he, who can get 
poſſeſſion of the regal govern- the power into his hands n0t- 
ment, which was conſtrued to withſtanding an attainder 0! 


remove all diſabilities; this act of parliament to the cor 
caſe therefore is no argument trary will not think bimſel 
that the ſtatute of 13 Elis. bound by ſuch attainder o- 2d 
could not bar the right of the of parliament. 


if 
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if he help him to eſcape, that makes him an acceſſary in 
one caſe and a principal in the other, Dalt. cap. 108. 
p. 286. ( e), and with this agrees this proviſo in the caſe of 
high treaſon 3 but nota it extends no farther than duri 
the time of his impriſonment, yet the law 1s all one, if he 
be under bail, for he is in cuſfodia ſtill, for the bail are in 
law his keepers, and he, that is delivered to bail in the 
king's bench, 1s nevertheleſs ſaid to be in cffodia mareſcalli. 
14 Eliz. cap. 1. If any perſon do within this realm, 
« 6r elſewhere unlawfully, and of his own authority com- 
« paſs, imagine, conſpires practiſe, or deviſe by any ways 
« or means with force, or by craft maliciouſly and rebel- 
« liouſly to take, detain or keep from the queen any of 
« her towers, Caſtles, fortreſſes or holds, or maliciouſly 


tes th 


« of the queen's munition in them, or being appointed 
to be guarded with ſoldiers within the queen's domi- 
% nions, and the ſame compaſling do adviſedly by expreſs 
words or deeds utter and declare for any of the malicious 
* or rebellious intents aforeſaid, it ſhall be adjudged 
« felony in the offenders, their aiders, comforters, coun- 
« ſellers and abetters without clergy. © 

« If any ſhall with force maliciouſly or rebelliouſly de- 


. 


>” 8 


« fortreſſes or holds within any of her dominions, or any 
of her ſhips, ordinance or artillery, or munition of war, 
* and not render the ſame within ſix days after procla- 
* mation, or wilfully or maliciouſly burn or deſtroy any 
Hof her ſhips, or bar any of her havens, this ſhall be 
treaſon. 

This act to continue during the queen's life. 

We may ſee by this ac, that the opinion of the parlia- 
ment in that time was, that this conſpiring to take forts 
oa or ſhips by force or deceit was not treaſon ; but indeed 


the king by the ſtatute of 25 E. 3. 

bi- But if a man detains the king's town, or caſtle, or ſhips, 
chu nd when any commiſſionated by the king demands the 
n get me, and it is refuſed to be delivered, and thereupon the 


ler ol (e N. Edit. cap. 161. þ. 531. 


King's 


« and rebelliouſly take, burn or deſtroy them, having any 


*« tain from the queen any of her majeſty's caſtles, towns, 


be the actual taking them by force was levying of war againſt 
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with force, this had been treafon within the ſtatute of 


 « perſon of the queen before indictment of the perſon 
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king's commiſſioner raiſeth = power, makes an aſſaul, 
and they within ſtand upon their guard, and repel force 


25 E. 3. for it is a levying war, and ſo not a bare detaig- 
ing; gwod vide Co. P. C. p. 10. bis ia eddem paging. 
Again, if this detaining the king's caſtle or fort, or the 


_ caſtle of any other be barely ſuch and without aſſault, yet 
if it be in compliance with a foreign enemy, or in conſe. d 
deracy with him, this is treaſon within the act of 25 E.; 
and anovert-a of adhering to the king's enemies ; that t 


therefore, which this act makes treaſon in detaining after 
proclamation, is a ſimple detaining without the concur. 
rence of the circumſtances above-mentioned, which wx 
not treaſon before the making of this at. 

14 Elz. cap. 2. If any perſon ſhall conſpire, imagine, 
<< or go about unlawfully and maliciouſly to ſet at liberty 
% any perſon committed by the queen's ſpecial command 
for any treaſon or ſuſpicion of treaſon concerning the 


<<. impriſoned, and fuch imagination or conſpiracy ſhall 

5 ſet forth, utter or declare by expreſs words, writing, « 
“ or other matter, it ſhall be miſpriſion of treaſon ; but if * 
the party impriſoned be indidted of any treafon con- 6 | 
“ cerning the perſon of the queen, it ſhall be felony ſo *. 
< to conſpire and declare ſuch conſpiracy, wt ſupra. 
ff it be after attainder or conviction, then ſuch con- buſ; 
«© ſpiracy ſo declared as aforeſaid ſhall be high treaſon.” and 


this act to laſt during the queen's life. | I 
Theſe things are obſervable upon this act, 1. Here u 18 
no proviſion againſt the actual diſcharge or ſetting at li this 
berty, neither needed it, for if the party committed ha trar 
really committed treaſon, this was treaſon even within this 
the ſtatute of 25 E. 3. but if it were only a commitment Bi 49. 
for treaſon, but no treaſon committed by the perſon i 2. 


cuſtody, ſuch delivery was not treaſon, as appears before 
cap. 22. But 2, The conſpiracy to do this, tho mani 
feſted by open act, was neither treaſon, miſpriſion 
of treaſon, nor felony; neither is it at this day, bu 
only a bare miſdemeanor puniſhable by fine and im 
| priſonmen!, 


\ 
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priſonment, tho the part impriſoned were indicted, yea 


25 concerned immediately the queen's perſon, not to trea- 
ſons touching her ſeal or coin. | { 1 

And theſe are all the acts, that were made in the 

'; time touching treaſons, which more eſpecially re- 

lated to the ſafety of her perſon, all which expired at her 
death. | | 
Il. I come to thoſe treaſons, which were enacted in 
the queen's time concerning coin, and they are three. 

5 Eliz. cap. 11. Makes the filing, waſhing, rounding, 
« and clipping of the coin of this realm, or foreign coin 
made current by. proclamation, for lucre or gain, and 
« their counſellors, conſenters and aiders to be high trea- 
e ſon by virtue of this act. | | | 

14 Elix. cap. 3. Makes the counterfeiting of foreign 
« coin of gold* or ſilver, not current within this realm, 
“ miſpriſion of treaſon in the offenders, their procurers, 
“ aiders and abetters. . 

18 Flix. cap. 1. Makes the impairing, diminiſhing, 
« falſifying, ſcaling or lightning of the coin of this king- 
« dom or foreign coin made current by proclamation for 
* lucre-lake to be high treaſon in the offenders, their 
% counſellors, conſenters and aiders. | 

But of theſe ſufficient hath been ſaid before in the 
buſineſs of money, forfeiture and upon the ſtatutes of x 
and 5 & 6 E. 6. The ſum of which is this: 

1. That the treaſons made by the acts of 5 and 


18 Eliz. are new treaſons, newly made by virtue of 


this act, and every body is eſtopped to ſay the con- 
trary by reaſon of the ſpecial recital and penning of 
this act, viz. ſhall he adjudged treaſon by virtue of this 
al, 

2. That the foreign coin, the clipping and impairing 
whereof is made treaſon by this act, muſt be ſuch as is 
made current by proclamation, for it cannot be other- 
wife current by reaſon of the prohibition of the ſtatute 
of 1) R. 2. cap. 1. and alſo, the word proclamation 
in thoſe acts refers to foreign coin ſo legitimated by 
proclamation, not to the proper coin of this king- 
com, which needs not a proclamation to legitimate it. 

3- The 


"tainted. And 3. This a& extends only to ſuch treaſons, 
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3. The trial and whole proceeding is to be according 
to the courſe of the law by the expreſs words of theſe 
acts and of 1 & 2 P. & MM. cap. 11. and therefore there 
need not two witneſſes required by the acts of 1 and the 
5&6E.6. | =, | 

4. Not only the offenders themſelves, but the coun. 
ſellors, conſenters and aiders are within thoſe acts; but 
altho regularly in caſe of any old or new treaſon made, 
the comforters and receivers of the offender are implied) 
guilty of treaſon by a kind of neceſſary concomitance, yet 
it ſeems to me by the ſpecial penning of this act, it ex- 
tends only to counſellors, aiders and conſenters (according 
to the reſolution in Conyer's caſe, Dy. 296.) as to the 
offenſes made treaſon by thoſe acts, tho poſſibly it may be 
treaſon, 4s to the receiver of a counterfeiter within the 
ſtatute of 25 E. 3. according to my lord Coke's opinion, 
Co. P. C. cap. 64. p. 138. for that is an old treafon, and 


no ſuch teſtriction by expreſs words to counſellors, aiders 


and aſlenters. 

5. The clipping and impairing, that makes treaſon 
within theſe acts, muſt by the expreſs words of the act be 
for gain or Jucre, and ſo laid in the indictment. | 

6. Counterfeiting of coin not current to bring it within 
a premunire by the ſtatute of 14 Elix. cap. 3 muſt be 2 
counterfeiting of ſuch foreign coin, as is of gold or ſilver, 
or conſiſts thereof for the greateſt part, and extends not 
to the foreign copper, or leather coin. 

7. No corruption of blood or loſs of dower are to be 

attainders of theſe treaſons. a 

III. Therefore I come to the third ſort of ſtatuto 
made in this queen's time, which relate to the queen's 
government, and eſpecially in relation to papal uſurps- 
tion. 

1 Eliz. cup. 3. is an act of recognition of the queen to 
be rightful ſovereign of this realm, and all acts repug- 
nant thereunto are repealed; and cap. 1. the oath of 
ſupremacy is enacted to be taken by the perſons therein 


deſcribed: the tenor of which oath followeth in theſe 


Sn 


« I 4. B. do utterly teſtify and declare 1 my con · 


6 ſcience, that the queen's highneſs is the only ſupreme 
8 $6 ogyernd 


or 


HISTORIA PLACITORUM CORONE. 


« governor of this realm, and of all other her highneſs's 
« dominions and countries, as well in all fpirituat or 
« eccleſiaſtical things or caufes, as temporal, and that 
« no foreign prince, perſon, prelate, ſtate, or potentate, 
« hath or ought to have any juriſdiction, power, ſupe- 
« rjority, preeminence or authority, eccleſiaſtical or ſpi- 
« ritual within this realm, and therefore I do utterly 
« renounce and forſake all foreign juriſdictions, powers, 
« ſuperiorities and authorities, and do promiſe, that 
« from henceforth 1 ſhall bear faith and true allegiance 
« to the queen's highneſs, her heirs and lawful ſucceſſors, 
« and to my power fhall aſſiſt and defend all jurif- 
« ditions, privileges, pre-eminences and authorities 
granted or belonging to the queen's highneſs, her 
« heirs and ſucceſſors, or united and aunexed' to the im- 
« perial crown of this realm.” So help me God and 
by the contents of this book. (F) + 


Every perſon appointed to take the oath, and refufing 
ſhall loſe his offices and benefices, and be diſabled' to 


take any office or benefice, Ec. and then proceeds to 


other penalties upon refuſers. '' © | 

And by that act it is enacted, That if any perſon 
© inhabiting within the queen's ' dominions ſhall by 
« writing, printing, teaching, preaching, expreſs words, 
« deed or att adviſedly, maliciouſly; and directly affirm, 
hold, ſtand with, ſet forth, maintain, or defend the 
authority, preeminence, power ot juriſdiction ſpiritual 


« or ecclefiaſtical of any foreign prince, prelate, perſon, 


* ſtate or potentate whatſoever, heretofore claimed, uſed 
wor uſurped within this realm, or any dominiom or 
country under the queen's obeyſance, or ſhall adviſed- 


* ly, malicioufly, and directly put in ute, or execuie 


* any thing for the extolling, advancement, ſetting forih, 
* maintenance, or defence of any ſuch pretended or 
* uſurped Juriſdiction, power, preeminence or authority, 
* or any part thereof, every perſon ſo offending, his abe! 
* ters, aiders, procurers and counſellors, being convicted 
according to the courſe of the common law, ſhall 


(f) This oath, and this ſtatute ſo far as relates to th: ſa d 
oath, are abrogated by 1 SM. cap. 8, * 


& for 


DS 
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« for the firſt offenſe forfeit his goods and chattles, and, 
« if not worth twenty pounds, ſhall alſo ſuffer a year; 
% impriſomnent, and all his eccleſiaſtical benefices and 
«« dignities ſhall be void, and for a ſecond offenſe com- 
«© mitted after attainder of the firſt ſhall' be within 

« penalty of premunire, and for the third offenſe com- 
5 mitted after bis ſecond conviction, it ſhall be adjudged 
«< high treafon. 

None to be impeached for words only, unleſs indiQed 
within a year after. the offenſe committed; and if impri- 
ſoned, to be ſet at liberty, unleſs indicted within half 
2 year after the offenſe; trial oh a peer by peers. te 

None to be indicted, 22 without two witneſſes, which t 
if living ſhall be brought face to face before the priſoner 
upon his arraignment, and teſtify what they can fay if 7 
the prifoner require it. 

Giving of relief, aid or comfort to offenders ſhall nu I ©: 
be puniſhable, unleſs proved by two witneſſes, that he 
had notice of nn 8 the; 44m ee pole tal 
given. ſar 

5 Eu. cap. 1. If * perſon dwelling inhviin 
* or reſident within the queen's dominions or under ber WY de: 
% obeyſance, ſhall by writing, cyphering, printing, 6 
*. preaching, deed or act, adviſedly and wittingiy bold, 
* or ſtand with, to extol, ſet forth, main oo the defend 
« the. authority, jpciſdiQtion,. or power of the. biſhop df 
% Nome, or his fee, heretofore claimed, uſed: or uſurp 
* ed within this realm or any my or countey 
« under the queen's obeyſance, or by ſpeach, open ad 
64 or deed adviſedly and wittingly attribute any ſuch mas 
% ner of juriſdiction, authority, or pte eminenae to the 
& ſaid ſee or. biſhop. of Rome, for the time being within 
e this realm or any of the queen's dominions,;:then ever) 
ce ſuch perſon, their procurers, abetters and counſellors 
- « and alſo their aiders, comforters. and aſſiſtants upon the 

purpoſe. aforeſaid,. to extol the authority. of the 1 biſhop 
" 2 Rome, being lawfully conviged within one yes 
& ſhall incur a premanire., | 

It directs who. ſhall. take, and give dhe path of ſupre 
macy. 

Any perſon appointed to take this oath by this ſtatule 


or the ſtatute of 1 Elix. who ſhall refuſe to take the _ 
IR 


HISTORIA PLACTTORUM /CORONZ. 
being thereof lawfully indifted: within one year, and con- 
vict or attaint at any time after, hall incur a pramenire, 
6 R. 2. | | | 85 
within forty days after refuſal; the king's bench may 


proceed to indi the party refuſing within a year by 2 


jury of the ſame county, where the court ſits. | 
if any perſon convict of the offenſes within the firſt 
clauſe of the ſtatute ſhall after conviction thereof do the 
faid offenſes or any of them, or if any perſon appointed 
to take the oath, do after three months after the firſt 
tender refuſe to take the ſame being tendered a ſecond 
time, the offender ſhall ſuffer as in caſe of high treaſon. 
Attainder of treaſon upon this act ſhall not make cor- 
ruption of blood, diſherit the heir, or forfeit dower. 
Members of the houſe of commons ſhall take the ſaid 
oath, otherwiſe ſhall be diſabled to ſit. ; 
Temporal lords af parliament ſhall not be bound to 
take the oath, nor ſubject to the penalties for refuſing the 
ſame. f F ie 3 a | | 
The charitable giving of reaſonable alms to an offen- 
der without fraud or covin ſhall. not be conſtrued an abet- 
ting, counſelling, aiding, aſſiſt ing, procuring or conafort- 
ing, of an offender within this act: peers indicted ſhall 
de tried by peers, as in other caſes of treaſon. | 
No perſon compellible to take the aath upon ſecond 
tender, but fach as have eccleſiaſtical preferments, or 
ſuch as have offices in eccleſiaſtical courts, or ſuch as 
refuſe wilfully to obſerve the orders eſtabliſhed for divine 
ſervice, or ſuch as ſhall deprave: the gites and ceremonies 
of W of England, or that fhall ſay or hear. pri- 
vate maſs, nat od iliw 25%: | 
Not lawful to kill a perſon attaint in præmunire. 


_— - 


2 


NUK. K 


J. 


No perſon to be indi cted for aiding, aſſidting, comſort- 
che ng, abetting any perſon for extojling the power' of the 
bihop of Noma, unleſs accuſed by ſuch lawful: proof, 23 


ſhall be thought by the jury ſuffictent to prove him guilty 
of the offence, ' . + 5 eu 1 a 
e The things obſeruable upon this att. 
1. Tho the indictment for the refuſal of the oath / upon 
tute the firſt tender may be in the county, where the king's ; 
; bench 


351 


» 2 2 — A 4. wy ** * 


* Peary ay „„ 


KKK 


1 : + 7 W 7 ; * 


that opinion. 5. He that prints ſuch books in this realm, 


N 4 by — * — * — * 
wa : TRE NS "OF, 5 _ — * 1 
— wo - * vw ** e 9 8 - E * 9 4 
. LET gd 983 £78 8 "7p. IR TY => - 22 - * * * 8 Wi r ** 
— — : L 


» a - - 2 
* bf Ng, 
we — r "A 


. e 5 ES 42 * > — HEE * . 8 9 3 r n 
* PN F » * N 8 . 2 


HISTORIA PLACITORUM CORON x. 


bench ſits, yet the trial muſt be by a jury of the co 
where the refuſal is, 6 & 7 Elia. 22 a. — 
caſe. 

2. If books elne the pope's juriſdition * written 
beyond fea, and brought in hither, it was ruled by the 
advice of al the judges, . The importer, that deliver, 
them out to extol the pope's authority. 2. He that read; | 
them, and in conference with others allows them to he 
20d. 3. He that hears the contents, and in open ſpore : 
with others commend and affirm them to be good. 4. . 
that hath ſuch books in his cuſtody; and ſecretly rhe $ 7 
them to his friends to the intent to perſuade them to = 8 


and utters them, are within the firſt clauſe of this ſtatute 
againſt extolling of papal authority ;, but thoſe that re. 
ceive and read them without allowing them in conference, 
are not within this ar. 

3. An indiètment againſt an aider, Ac. muſt be, lan- 
ing the principal to be a maintainer of the juriſdi&tion of 
52 pope, « and contra | formam fe only, i is not ſufficient. 

36 
— * bh this ſpecial clauſe of iving alins not 0 
an aider or comforter, if the. Sha be reaſonable, and 
without covin, tho :the offender not impriſoned, nor un- 
der bail, ſeems to be but ble to the common * 
e 13 Elia. cap. 1. and 
therefore it ſeems, even by the common law, if a phyſ- 
cian or chirurgeon miniſter help to an offender ſick of 
wounded, tho he know him to be an offender, ever in 
treaſon, this makes him not a traitor, for it is done upon 
the account of common humanity, not intuitu criminis u 
criminoft ; z but it will be miſpriſion of treaſon, if he knov 

it, and do not diſcover him. 

=> 3 Elia. cap. 1. All perſons whatſoever, who hare 
4 or ſhall have or pretend to have power, or ſhall an) 
« way put in practice to abſolve, perſuade, or withdras 
any of the queen's. ſubjects, or any within her dom 
4 nions from their natural obedience to her majeſty, . 
« to withdraw them for. that intent from the religion il _ ! 
« now by her highneſs's authority eſtabliſhed within ber Wi en 
og * dominions to the Numiſb religion, or 0; es 


4 mote or u 
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% move them or any of them to promiſe any obedience to 


« any pretended authority of the ſee of Rome, or of any 
« other prince, ſtate or potentate, to be had or uſed 


« within her dominions, or ſhall do any overt- act to that 


intent or purpoſe, they ſhall be adjudged traitors; and 
« the perſons who ſhall be willingly abſolved, or with- 
« drawn as aforeſaid, or willingly tied, or. ſhall 
7 promiſe obedience to any ſuch pretended authority, 
« prince, ſtate, or potentate as aforeſaid, they, their pro- 
« curers and counſel{ors thereunto ſhall ſuffer as in caſe 
« of high treaſon. + 

« Aiders and maintainers of the perſons offending, 
« knowing the ſame, or who ſhall conteal ſuch offenſe, 
« and not within twenty days diſclofe the ſame to ſome- 
« juſtice of peace, Ec. ſhall forfeit as in miſpriſion of 
« treaſon: juſtices of peace to have cogniſance of of- 
« fenſes, except treaſon and miſpriſion of treaſon, 


; Nota, the words (or that intent) run through the whole 
ae of diſſuading from the religion of the church of 


England : vide poſtea ſtatute 3 Fac. cap. 4. 


att ſeems to be that book of articles mentioned and en- 
oined to be aſſented to by all men taking orders by the 
atute of 13 Eliz. cap. 12. 
23 Eliz. cap. 2. Adviſed and malicious ſpeakers of 
ſeditious or ſcandalous tales of the queen of their own 
* imagination ſhall for the firſt offenſe be ſet upon the 
' pillory, loſe both ears (or at the offender's election 
pay two hundred pounds) and ſuffer ſix months i im- 
priſonment. 
nor il © If any ſhall adviſedly and with malicious. intent re- 
port falſe ſeditious and ſlanderous news or tales of 
the queen of the reporting of another, then to be ſet 
on the pillory and loſe one of his ears (unleſs he pay 
two hundred marks) and ſuffer impriſonment three 
months : ſecond offenſe after a firſt conviction ſhall be 
ſelony without clergy. 
* If any ſhall within or without the queen's t 
nions adviſedly and with a malicious intent againſt the 
queen deviſe and write, print, or ſet forth any book 
or writing, containing any falſe, ſeditious or ſcanda- 
lous matter againſt the queen, or to the encouraging, 
01. l. 2 6 ING 
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The religion eſtabliſhed within the meaning of this 
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&« ſtirring, or moving any inſurrection or rebellion with- 
% in the realm or dominions thereof; or if any perſon 
“ within or without the realm ſhall adviſedly, and 
© with a malicious intent againſt the queen procure, or 
„ cauſe any ſuch book or writing to be written, printed, 
* publiſhed or ſet forth, (the ſaid offenſe not being 
* puniſhable by the ſtatute of 25 E. 3. concerning trea- 
« ſon, or by any other ſtatute, whereby an offenſe i; 
© made or declared treaſon) every ſuch offenſe ſhall be 
C judged felony without the benefit of clergy. 

It any perſon either within or without the queen's | 
% dominions ſhall by erecting a figure, caſting nativities, 
“ prophecying, witchcraft, conjurations, or other like : 
«© unlawful means feek to know, and ſhall ſet forth by 6 
„ expreſs words, deeds, or writings how long the queen N 
« ſhall live, or who ſhall reign after her, or maliciouſſy « 
«© utter any direct prophecies to that purpoſe, or (hl Mw 
« maliciouſly by words, writings or printing: wiſh, wil 
„or deſire the death or deprivation of the queen, or any 
„ thing directly to the ſame effect, the offender, thei 
* aiders, procurers and abetters in or to the ſaid offenſes 
«© ſhall ſuffer as felons without the benefit of clergy. 

Offenſes made felony by this act committed by perſons 
out of the realm ſhall be inquired, heard and determined 
in the county where the king's bench fits, and limit 
the proof and manner of proceeding ; no corruption d 
blood, loſs of dower, or forfeiture of lands longer thut 
during life. 

Two witneſſes required to prove words. 


The att of 1 & 2 P. M. and 1 Eliz. concerning o 
ſcandalous words are repealed : this act to continue o ie 
during the queen's life. | W_ 

Theſe things are obſervable upon this act, Pr 

1. There may be ſome words or writings, that con by ſt 
quentially may be conſtrued to ſtir up inſurrection, M ©xclu 
yet are not within the ſtatute of 25 E. 3. for this ſtatu crow: 
ſuppoſes ſome may be within it, and ſome may not. N 

2. That caſting the king's nativity, how long he M4 auto 
live, who ſhall ſucceed him, or uſing propheſies to H ho \ 


effect, tho done maliciouſly, or wiſhing the king's deal 
was not treaſon within the act of 25 E. 3. or of 1 
ſtatute then in force, tho they are .great offenſes ; 
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had they been treaſon, this ſtatyte would never have | 43 


27 Eliz. cap. 1. © If any open invaſion or rebellion "uf 

« ſhall be made within her majeſty's dominions, or any We) 
« act attempted tending to the hurt of her majeſty's - 5 
« perſon by or for any perſon, that ſhall or may pretend | 
„title to the crown after the queen's death, or if any 9 
e thing ſhall be compaſſed or imagined tending to the [by 
© hurt of the queen's perſon by any perſon or with the | 
« privity of any perſon, that ſhall or may pretend title 
« to the crown of this realm, then by her ' majeſty's 5 
« commiſſion twenty-four privy counſellors and lords of bl 
« parliament at leaſt, with the aſſiſtance of ſuch judges 6. 

« of the courts of We/tmin/zer, as the queen ſhall appoint, Fa 

| « or the greater number of them, ſhall by virtue of this 

act have authority to examine all and every the offenſes 

| « aforeſaid, and all circumſtances thereof, and there- 

| „upon to give ſentence or judgment, as upon good 0 

i e proof the matter ſhall appear unto them; and after | af 

* ſuch ſentence or judgment given, and declaration '# 

thereof by her majeſty's proclamation under the great 

e ſcal, all ſuch perſons, againſt whom ſuch judgment or 

* ſentence ſhall be given or publiſhed, ſhall he excluded 

* and diſabled to claim or pretend to have any title to 

* the crown of England. 185 

„And all the queen's ſubjects may by virtue of this 
* at and her majeſty's direction by all poſſihle means 
* purſue to death every ſuch wicked perſon, by whom M0 
* ſuch invaſion or wicked act ſhall be attempted, or — 

* other thing compaſſed or imagined againſt her ma- N 
jeſty's perſon, and all their aiders, comforters aud | 
* abetters, 

Proviſion is made in caſe the queen ſhould be killed 
by ſuch attempt for proſecution of the offender, and 
excluſion of the perſon offending from ſucceſſion to the 
crown, Oc. | 

Nota, this extraordinary commiſſion was iſſued thus by 4 
authority of parliament in relation to the queen of Scots, 17 
OY by virtue thereof ſentenced to death and,exe- 
euted. 

This was but a temporary act, but the precedent of {ink 
ths commiſſian to ſentence and give judgment without a be | 

2. 2 Ro 


trial 144 
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trial by jury, was the firſt of that nature that I remem. 
ber to have been iſſued by parliament. | 

27 Eliz. cap. 2. * It ſhall not be .lawful for any jeſuit, 
« ſeminary prieſt, or other ſuch prieſt, deacon, or religi- 
“ ous or eccleſiaſtical perſon whatſoever being born 
& within this realm or other her highneſs dominions, 
c and made, ordained or profeſſed, or to be made, 
* ordained or profeſſed by any authority or juriſdiction 
c derived, challenged or pretended from the fee of Rene 
« by or of what name, title or degree foever the ſame 
* ſhall be called or known, to come into, be or remain 
« in any part of this realm, or any of her highneſs' 
% domintons after the end of forty days, other than in 
« ſuch ſpecial caſes, and upon ſuch ſpecial occaſions 
4 only, and for ſuch time only, as is expreſſed in this 
% at; and if he do, then every ſuch offenſe ſhall be 
ec high treaſon, and every ſuch perſon as ſhall wittingly 
and willingly receive, relieve, comfort, aid, or main- 
« tain any ſuch prieſt, &c. being at liberty and out of if *' 
« hold, knowing him to be ſuch, ſhall be guilty of i © 
“ felony without clergy. 
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« If any of the queen's ſubjects (not being a jeſuit 7% 

* ſeminary prieſt, deacon, or religious or eccleſiaſtical 8 

«« perſon) be brought up in any college or ſeminary f 

| „ beyond ſea, ſhall not return within fix months after * 

« proclamation in London, and within two days after his 1 
© return before the biſhop of the dioceſe, or two juſtics Wl .. 

* of the peace ſubmit to her majeſty's laws, and tale . a 

* the oath of ſupremacy, then ſuch perſon, who ſtall .“ 

e otherwiſe return into this realm or other the queen. 1 

% dominions, ſhall be adjudged a traitor. a 

&« Sending relief to any jeſuit, ſeminary prieſt, «ll. 2 

college of prieſts or jeſuits beyond the ſeas, or to o. 7 

e not returning out of ſuch college into England, ſul . er 
* incur a præmunire. | | a 

« Every offenſe againſt this a& ſhall be tried in de. © 

„ king's bench in the county where it ſits, or in 206. 05 

te other county, where the offenſe was committed, *.. en 

« offender apprehended. 6 ſhat 


g « If a jeſuit, ſeminary prieſt, Oc. within three di 
$i) & after his arrival in the queen's dominions ſubmit 4 (g) 
« ſome archbiſhop, biſhop, or juſtice.of peace, and tal pn 
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« the oath of ſupremacy, and by writing under his hand 


« not be ſubject to any penalty. io”: 

« Trial of peers in the caſe of treaſon, felony, or præ- 
« munire to be by peers. | "+ 

« Any perſon knowing ſuch- prieſt to be within the 
« realm contrary to this act, and not diſcovering it to a 
« juſtice of peace, Fc. within twelve days, ſhall be 
e tined and impriſoned during the queen's pleaſure, and 
« a juſtice of peace to whom ſuch diſcovery is made, not 
« informing one of the privy council, &c. ſhall forfeit 
4 two hundred marks. 


29 Eliz. cap. 2. No attainder of treaſon that now is, 


« where the party is executed, ſhall be reverſed ior error. 
25 Eliz. cap. 2. A ſuſpected jeſuit or prieſt refuſing 
« toanſwer directly upon his examination ſhall be impriſon- 
* ed for his contempt, until he ſhall make direct anſwer. 
And theſe are all the acts concerning treaſon in the 


attainder, whereof ſome are temporal, ſome perpetual. 

In the time of king James, beſides the particular acts 
touching the treaſon of the conſpirators of the powder- 
plot, and the treaſons of the lords Cobham and Gray, there 
are ſome general clauſes touching treaſon in the ſtatutes 


Io z Fac. cap. (g), and 5. and among them this ſpecial 
0 clauſe which enlarged the ſtatute of 23 Elix. cap. 1. vix. 
| * If any perſon ſhall upon or beyond the ſeas, or in any 
P> * other place within the dominions of the king, his heirs 
* * or ſucceſſors, put in practice to abſolve perſwade or 
„ ithdraw any of the king's ſubjects from their natural 
"WM © obedience to his majeſty, his heirs or ſucceſſors, or to 
MF '<<oncile them to the pope or fee of Rome, or to move 
þ Dany of them to promiſe obedience to any pretended 
qual authority of the ſee of Rome, or any other prince, ſtate 


or potentate, then ſuch perſons, their procurers, 
* counſellors and aiders, and maintainers knowing the 
* ſame ſhall be adjudged traitors, and likewiſe the per- 
A ſons willingly abſolved or withdrawn, Cc. their 
* aders, abetters, maintainers, &c. knowing the ſame 
* ſhall be adjudged traitors, to be indicted and pro- 


> 0a) 
= % The oath of allegiance aid oath, are abrogated by 
be med hereby, and this 1 V/. M. cap. 8. | 


Sue lo far as relates to the 
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« profeſs to continue obedient to the laws, then he ſhall. 


queen's time, that I remember, except particular acts of 
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« ceeded againſt in any county where taken, as if the 
« offeriſe were committed in that countʒ. 

This act is much more ftrialy pen'd againſt ſuch 
offenders, than the ſtatute of 23 Eliz. cap. 1. 1. It extends 
larger as to the place of ſuch offenſe. 2. The words (1 
that intent) which bound up the ſtatute of 23 Elix. more 
ſtrictly, are here omitted. 3. The disjunctive clauſes in 
this ſtatute have a greater latitude. 4. It extends to 
maintainers of the offenders knowitig the ſame. 

Neither do I find any ſpecial new act generally touching 
treaſon from this time till the 1 3th year of king Charles ll, 

13 Car. 2. cap. 1. 

1. % It _ perſon after 24 June 1661. during the 
« king's life ſhall within the realm, or without, compaſs, 
“ imagine, invent, deviſe, or intend death or deſtruction, 
* or any bodily: harm tending to death or deſtruction, 
„% maim, wounding, impriſonment, or reſtraint of the 
„ petſon of the king, or to deprive or depoſe him from 
« the ſtyle, honour, or kingly name of the imperial 
* crown of this realm, or of any other his majeſty's do- 
* minions or countries, or to levy war againſt his majeſty 
* within the realm, or without, or to move or ſtir up 
«© any foreigner to itivade this realm, or any other his 
* majeſty's dominions being under his majeſty's obey- 
* ſance, and ſuch compaſſings, imaginations, inventions, 
* devices, of intentions, of any of them ſhall exprel, 
* utter, or declare by any printing, writing, preaching, 
“ or malicious and adviſed ſpeaking, being legally con- 
e vifted thereof upon the oath of two lawful and cre- 
“ dible witneſſes upon trial, or otherwiſe convicted « 
F* attainted by due courſe of law, then every ſuch perſon 
&* ſhall be deemed a traitor, and ſuffer and forteit as in 
“ caſes of high treaſon. | | 

&« 2. If any after 24 June 1661, during his majeſty's life 
5 ſhall maliciouſly and adviſedly publiſh or affirm, that 
“ the king is an heretic or papiſt, or endeavours t0 
&* introduce popery, or maliciouſly and adviſedly by 
« writing or ſpeaking ſhall expreſs, publiſh, utter 0 
declare any words or things to incite the people te 
* hatred or diſlike to his majeſty or the eſtabliſhed 
* government, ſhall be diſabled to enjoy any office d 
promotion eccleſiaſtical, civil, or military, or oth! 

| 66 employment, 
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« employment, than that of peerage, and ſuffer ſuch 
« farther puniſhment as may be by law inflicted. 

3. * Any that ſhall maliciouſly and adviſedly affirm 
« the parliament of 3 Nov. 1640. is yet in being, or 
« that there lies obligation upon any by any oath, engage- 
« mefit or covenant to endeavour a change of govern- 
« ment in church or ſtate, or that both or either houſe 
« of parliament have a legiſlative power without the 
« king, ſhall incur the penalty of a premunire 16 R. 2. 

4. No perſon to be proſecuted for any of the ſaid 
« offences, except treaſon, but by order of the king 
« under his ſign manual, or of the council, nor unlefs 
« proſecuted within fix months after the offence, and 
e indicted within three months after proſecution. 

5. © None to he indicted, arraigned, convicted, or 
condemned of any of the ſaid offences, unleſs the ot- 
fender be accuſed by two lawful and credible witneſſes 
« upon oath, which witneſſes upon his arraignment ſhall 
ebe brought in perſon before the offender face to face, and 
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their free debates. 


maintain upon oath what they have to ſay againſt him, 
unleſs the party arraigned ſhall willingly without 
violence confeſs the ſame. 


6. * This ſhall not deprive members of parliament of 


“ Trial by peers: peer convicted diſabled to ſit in 


(5) The acts relating to treaſon 
and offences of that nature, which 
have paſſed fince our author wrote, 


may be reduced to theſe three heads: 


1. Such as more immediarely relate 
to the king and his government. 
2. Such as relate to the coin, 3. Such 
5 relate to the manner of trials and 
other proceedings. 

|, As to the firſt, ſuch as relate 
to the king and his government. 

By 9 . z. cap. 1. © If any of the 
* king's ſubjecs, who bave volun- 
* tally gone into Frunce, or any the 
French king's dominions in Europe 
* before 11 Dec. 1688, without licence 
* from the king or queen, or who 
„ have at any time during the late 
* war with France born arms in the 
* ſervice of the French king, or who 
* have fince the 1 3th February 1688, 
been in arms under the command 


* parliament till his majeſty pardons him (+). 


« orin the ſervice of the late king 
% James in Europe, ſhall retuin into 
« this kingdom of England, or any 
« other the king's dominions with- 
4% out licence from the king under 
« the privy ſeal, ſuch perſon ſhall be 
« adjudged guilty of high treaſon. 
« Where the offenſe ſhall de com- 
«« mitted out of the realm, it may 
«© be tried in any county, 

Upon this act theſe things are ob- 
ſervable, 

1. That this act doth enact ſome 
treaſons, which certainly were ſo by 
25 E. 3. as bearing arms in the ſervice 

the French king during the war 
with France, which is plainly an ad- 
hering to the king's enemies; and 
tho" 25 E. 3 ſays adbering to the ling: 
enemies in the realm, yet it immeoi - 
ately adds giving them aid and com- 
fort in bis realm or el/exwhere, Co P. 
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C. p. 11. Vaughan's caſe, 2 Salk. 635. 
indeed all the treaſons by this act are 
compounded of this old treaſon, altho 
they be new in form for the ſake of 
facilitating the proof in ſome in- 
ſtances, Hil. 2 Ann. Boucher's caſe, 
State Tr. Vol. V. p. 511. 

2. That a pardon under the great 
ſeal (after having been in the ſervice 
of the French king and before return - 
ing) of all treaſons, &c. will not a- 
mount to a licence to return, becauſe 
it is the returning, which is the trea- 
ſon puniſhable by this at. 3 Ann. 
Lindſay's caſe, State Tr Vol. V. p. 528. 

3. That a Scotchman going out of 
Scotland into France (eſpecially if for- 
merly reſident in England) after the 
time mentioned in the act, and return- 
ing into England is within the words 
and meaning of the act, even tho' he 
had a licence to return into Scetland. 
Lid. 

4. That a perſon offending againſt 

this act by returning into England 

may be indicted in any county where 

he is taken, altho' it be not the firſt 

Engl county into which he came, 
id 


8. That this act is perpetual and 
extends to the king's ſucceſſors, altho* 
the act ſpeaks only of the king gene- 
rally and not of his ſucceſſors, accord- 
ing to the reſolution 12 Co. Rep. 109, 
wide ſupra p. 1 oo. 

By 13 &@ 14%. 3. eap. 3. The per- 
« tended prince of Wales is attainted 
« of high treaſon, and it is made 
« high treaſop for any of the king's 
« ſubjets by letters, meſſages or 
« otherwiſe to hold correſpondence 
44 with him or any perſon employed 
4 by bim, or to remit any money 
* for his uſe knowing the ſame. And 
« by the 17 Geo. 2. this is extended 
« to the pretender's ſon, Provides 
„that offences againſt this act com- 
«« mitted out of the realm may be 
« tried in any county, 

By 1 Amn. cap. 17. lt is made 
« high treaſon to attempt by overt- 
« act ordeed to deprive or hinder any 
« perſon next in ſucceſſion to the 
« crown (according to the limita- 
« tion of the crown by — N. & M. 
« fe. 2. cap. 2. and 12. 4. cap. 2.) 
60 Jo. * after = —_— 
« of the queen; but this ſucceſſion 
„has now happily taken place, and 
#* thereby put an end to this ſtatute, 


By 3 & 4 Ann. cap. 14. If any 
ce ſubject, who has voluntarily gone 
« into France fince 4 May 1702, or 
« into any of the French king's domi- 
« nions in Europe without licence 
« from the queen, or has fince the 
“% ſaid 4 May born arms in the fer 
c vice of the French king, ſhall re. 
c turn into England without licence 
« from the queen under her privy 
“e ſeal, he ſhall be adjudged guiky 
« of high treaſon. 

By 4 Ann. cap. 8. © It is made bigh 
« treaſon for any one maliciouſly ty 
« affirm by writing or printing, that 
«© the pretended prince of Wale, « 
« any other perſon hath any right 
« to the crown of theſe realms, other 
te than according to 1 V. & M. an 
© 12 3. or that the kings of E. 
„land are not able by authority c 
© parliament to make laws to bind 
« the deſcent, limitation, inheri- 
« tance and government of the 
« crown, To declare the fame 
te things. by preaching, teaching u 
« adviſed ſpeaking is made a jre- 
„ nunire. 

This act (which is in the mai 
tranſcribed from 13 Eliz, cop. 1.) 
was re- enacted upon occaſion of the 
union 6 Ann, cap. 7. Upon this ft- 
tute Mattheros the printer was cor- 
victed and executed for printiry 1 
pamphlet intituled, Vox Populi Vu 
Dei, Octob. 30. 1719. at the Old Bay. 

By 7 Ann. cap, 4. © It is big 
« treaſon for any officer of the um 
c or ſoldier by land or ſea to bol 
« correſpondence with any rebel « 
« enemy to her majeſty, or to (fe! 
« with ſuch rebel or enemy withou 
« her majeſty's licence. | 

By 7 Ann. cap. 21. Whatever 
ic high treaſon or miſpti ſion of te 
« ſon in England, (and none il 
«ſhall be bigh treaſon or miſpnb« 
« of treaſon in Scotland. a 

II. Such as relate to the coin. 

By 8 & g W. z. cap. 25. Mb. 
« ever ſhall knowingly make © 
«© mend, or aſſiſt in making or mene. 
« ing or ſhall buy or fel), or be. 
« in his poſſeſſion any inſttumes“ 
« proper for the coinage of mont, 
© or convey ſuch inſtruments ov! © 
« the king's mint, or ſhall mark © 
© the edge any coin Current Or © 
© miniſhed coin of the kingdom, 
« any counterfeit coin reſembling!!! 


« (7 


« coin of the kingdom with letters 
« or other marks like to thoſe on 
« the edges of money coined in the 
« king's mint, or ſhall colour, gild 
« or caſe over any coin reſembling 
« the current coin of the kingdom, 
« or any round blanks of baſe me- 
« tal, Cc. ſhall be guilty of high- 
« treafon. No attainder by this act 
« ſhail work corruption of blood or 
« loſs of dower, nor proſecution be 
« for any offenſe againſt the ſame, 
« unleſs commenced within three 
© months after the offenſe commit- 
« ted:” this act was but temporary. 

But by 7 Ann. cap. 25. it is made 
perpetual, and the time of proſe- 
cution enlarged from three months 
to fix months after the offenſe com- 
mitted. 

Other ſtatutes relating to the coin 
enacted fince the edition of this book 
in 1736, are the 15. 16. Geo. 2. ch. 
28. concerning, gilding, waſhing, co- 
louring, &c, coin; and rewards for 
convicting offenders; and pardon 
to accomplices informing. —the 11 
Gee. 3. cb. 40. concerning counter- 
feiting halfpence and farthings.— 
The 13 Geo, 3. ch. 71. concerning 
what is to be done with falſe money. 
The 14 Geo. 3. 4b. 91. concerning 
weights for coin. 

III. Such as relate to the manner 
of trials and other proceedings. 

By 7 W. z. cap. 3. Every per- 
„ ſon indicted for high treaſon, 
* whereby corruption of blood may 
4 be made, ſhall have a true copy of 
the whole indictment, but not the 
names of the witneſles, delivered 
* to him five days before his trial, 
„ paying for it not exceeding five 
© ſhillings, and ſhall be admitted ro 
* make his defenſe by counſel, and 
* witneſſes on oath, the ſaid coun- 
4 ſel not to exceed two, and to be 
" aligned by the court, and to have 
© acceſs to the priſoner at all ſeaſon- 
* able times, 

„No perſon ſhall be indicted, 
* tried, or attainted but on the oaths 
* of two lawful witnefſes, which 
" two witneſſes muſt be to the ſame 
" treaſon,” altho' it be not neceſſa- 
'y they ſhould both be to the ſame 
dert. act. 

„No proſecution to be for any 
boch treaſon unleſs the party be 
s indifted within three years after 

the offenig committed, unleſs it 
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be for a defign or attempt to aſ- 
ſaſſinate the king by poiſon or 
otherwiſe | 

« The priſoner ſhall have a copy 
of the pannel of the jurors two 
days before his trial, and ſhall 
have like proceſs to compel the 
appearance of witneſſes for him, 
as is uſually granted for w.tneſſes 
againſt him. 

% No evidence ſhall be given of 
any overt-a&t not expreſly laid in 
the indictment. | 

% No inditment, proceſs, Cc. 
ſhall be quaſhed for miſ-wiiting 
miſ-ſpelling, falſe or improper 
Latin, unleſs exception be taken 
in court before any evidence given 
upon ſuch indiAment, nor ſhall 
any ſuch miſ-writing, Cc. be 
cauſe to ſtay juegment after con- 
viction, but ſuch judgment may 
nevertheleſs be reverſed upon writ 
of error, as before the making 
this act. | 

In the trial of a peer or peereſs 
all peers intitled to vote in parlia- 
lament ſhall be ſummoned twenty 
days before the trial, and every 
one ſo ſummoned and appearing 
ſhall vote at ſuch trial, firſt taking 
the oaths to the government, &c. 
„Provided that this act ſhall not 
extend to impeachments or other 
proceedings in parliament, nor to 
indictmenis of high treaſon, nor 
any proceedings thereupon for 
counterfeiting his majeſty's coin, 
great ſeal, privy ſeal, fign ma- 
nual, or privy ſignet. 

By 1 Arn. cap. 9g. © In any trial 
for tieaſon or felony the witneſſes 
for the priſoner ſhall be upon oath. 
By 7 Ann. cap. 21, © After the 
deceaſe of the preſent pretender 
nv attainder of treaſon ſhall work 
a diſheriſon of the heir, nor af- 
ect any other right, ſave that of 
the offender for his natural life 
only, and every perſon indicted 
for high treaſon or miſprifion of 
treaſon ſhall have a liſt of the wit- 
neſſes to be produced againſt him 
on his trial, and of the jury, 
mentioning the places of their a- 


bode, Ce. given to him together 


with the copy of the indictment 
ten days before his trial, in the 
preſence of two credible wit- 


neſſet. 
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c HAP. XxXVI. 


Concerning the judgments in high treaſon and the parti. 
| culars relating thereunto, and to attainders; 


HIS Chapter divides itſelf into theſe particulars: 

1. Touching the perſon againſt whom the judy. 

ment is to be given. 2. By whom it is to be given. 
3. What the form of the judgment is. 4. What the con- f 
ſequents thereof are. | | 
I. Touching the perſon, againſt whom a judgment in Wl & 
treaſon 1s to be given. | i 
In antient time, if a man had been ſlain in open wa 
againſt the king either in rebellion, or adhering to the 
king's enemies, the king did de fato take a forfeiture, 
ſometimes by preſentment in Eyre, ſometimes by preflent- 
ment in the king's bench, and ſometimes by inquiſitior 
by the eſchetor : for this ſee the whole pleading in the 


C 


Peſchall; and 


(4) That caſe was thus: Richard 
de Nortbup' de Efidene killed Endo de 
Sbelſbangre in the reign of Henry IIl. 
for which murder he was indicted 
and outlawed upon an exigent a- 
warded againſt dim by the juſtices 
ninerant in Suſſex anno 55. H. z. 
whereupon his lands were ſeiſed, 
afterward?, wiz. H. 16 E. 1. Stephen, 
brother and heir of the ſaid Richard 
Northup', impleaded the chief lord 
of the fee coram rege for his ſaid bro- 


ancery, Clauſ. 29 E. 3. M. 2. & 4. for the coheirs a 
Robert de Roſs for the manor of Werl. . 

But in all other caſes, whether of felony or treaſon, ! 
the party had died before attainder, tho he were killed i 
the purſuit, Clauſ. 26 E. 3. m. 29. pro Ricardo filo Ade 
. 16 E. 1. Rot. 27. coram rege. Suſſ, 
pro Stephano Nerthup* (a) M. 20 & 21 E. 1. Rot. 4. i 


dictum iter pradiflorum iini 


2 


ther's lands, and alleged, pu, p& 


diftus Ricardus obiit ante wt Lis 

dictorum juſtitiariorum, , 1 
mortem ſuam poſitus fuit in exe 14 
upon which point the parties joined gt 
iſſue, and in the following Ee. 2 
term anno 16 Ede. 1. vengrunt ju Kin 
tores, qui dicunt ſuper ſacrammus on 
ſuum, quod pradifius Ricardus Nt 18 55 
thup* de Efidene obiit apud Roba * 6 


field in comitatu predifio ante fit 


wt. 
But whether that preſentment be ttaverſable, vide Stamf. 


dirſ. coram rege pro Fohanne de Bekingham (b), or tho he 
died after conviction and before judgment, 7 H. 4. 27. a. 
there enſued neither attainder nor forfeiture of lands. 

But the law was practiſed antiently, and it ſeems con- 
tinuing to this day, if a traitor or a felon reſcue himſelf, 
or will not ſubmit to be arreſted and on reſiſtance, is 
ſlain, upon preſentment thereof he ſhall forfeit his goods 
and chattles, 3 E. 3. Corone 290, 312. Co. P. C. p. 227. 


be acquitted, yet if it be found he fled, he forfeits his 
goods, and this is but in nature of a preſentment of fugam 


P. C. Lib. III. cap. 21. (c) 

Vet the former practice by degrees grew out of uſe, 
for in 8 ZE. 3. 20. 4. the judges would not allow an aver- 
ment, that a party died in rebellion or adhering to the 
king's enemies, without a record of his conviction, for it 
is poſſible he might be there againſt his will. 

But now by the ſtatute of 25 E. 3. de proditionibus, 
which requires an attainder by conviction and attain- 
der per gents de Jour condition that attainder after death 
ſor adhering to the king's enemies is ouſted. 


And becauſe it might be ſaid, that an inqueſt before 


the eſchetor might ſatisfy thoſe words, the ſtatute of 34 


Ft ide confideratum eft, quod predifius ments into the king's hands, ac fi 
Stephanus recuperet ſeiſinam ſuam de idem Alanus de morte pradifta con- 
frediftis tertis, &c. victus fuiſſet & judicium propter boc 

(% This was in the county of ſobiiſer; but upon a monſtravit of 
Natingbam, Alan de Bekingham was „ fon and heir of the 1aid Alan, 
appeal'd by Eve the wife of Peter de e matter came to be heard coram 


HISTORIA PLACITORUM CORONE. 


ſor if a perſon. be arraigned for felony or treaſon, tho he 


Dyzyrton' de- morte prædicti viri ſui 
defure ſpecial commiſſioners of 

ind terminer, upon which the ſaid 
Aar was brought before them, and 
pleaded ſe clericum effe, non alibi 
quam in ec ico inde poſſe aut 
here oder; and . the 
lad juſtices proceeded ex officio de 
me prædicta inquifitionem capere, & 
ben Alavum per inguiſitionem ill m 
apabilem inde invenerunt, et talem 
p/um priſene regis de Nottingham 
Keafiene mortis predict reponi præ- 
erunt; Allan died in priſon, and 
wer his death the ſheriff and coro- 
ters ſriſed all his lands and tene- 


rege, and thereupon in Trinity- term 
following, me 21 Ed. 1. Rex 
« ex gratia ſua concedit, quod pre- 
« dictus Jobannes filius Alani de Be- 
« kingham habeat ſeiſinam de tenc- 
% mentis in manu domini regis 
„ exiſtentibus, ſalve jure ſuo & ba- 
« redum ſuorum & aliorum, cum 
'« inde loqui voluerint, &c. Et ideo 
« præceptum eſt vicecomiti, quod 

— faciat praedifto Fobanni 
& ſeiſinam de prædietis tenementis 
« in forma predicta cum pertinen- 
« tiis, &c. 


(ce) fel. 183. b, | 
E. 3. 


33 * 
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E. 3. cap. 12, hath in expreſs terms for the future ouſted 
ſuch attainders or convictions after the partie's death, at 
leaſt in other caſes than forfeitures of war, and except 
forfeitures of old times judged after the partie's death by 
preſentment in Eyre, or in the king's bench, as of felons 
of themſelves ; and therefore Fack Cade, who was (lain 
in open rebellion, could not be attaint but by act of par. Wl - 
liament, and ſo it is recited in the act of his attainder 
29 H. 6. cap. 1. 

Yet aſter the ſtatute of 34 E. 3. the earl of Salihuy Will - 
and others, who conſpired againſt Henry IV. and levied . 
war againſt him, and in their flight were taken, had their Wi - 
heads ſtricken off by thoſe that apprehended them, . 
without any judgment given againſt them, and after ther . 
death judgment of treaſon was given againſt them by the . 
king and lords in parliament, Rot. Par. 2 H. 4. n. zu 
upon which the heir of the earl of Saliſbury brought a pe- 
tition of error, Rot. Par. 2 H. 5. part. 1. m. 13. an 
aſſigned for error among other errors, that his anceſtor 
was dead at the time of the judgment given in parliament, 
but yet the judgment was affirmed ; yet afterwards R 
Par. 9 H. 5. n. 19. to avoid all queſtions he was reſtored 


* 3 SS 2 
ve n — r 


Ho 


- 8 


i by act of parliament. « | 
9 Again, no man ought to be attainted of treaſon withou H. 
= being called to make his defenſe and put to anſwer, Wiſ« - 

| which is called arrenatio or ad rationem poſits. « q 

it Clauf. 1. E. 3. part. 1. m. 21. dorſ. Thomas earl of ic: . 
=_ Lancaſter was condemned to death, as a traitor by E 7 

| | ward II. at Pontefract, Henry his brother brought a pe. ſe 
| tition of error in the parliament of 1 E. 3. upon that Wi |, 

& judgment, the record was removed in theſe words, 7 
=_ e Placita coronz coram domino Edwards rege hi dd 

j * domini regis Edwardi tenta in praſentia ipſius domi. in 

| &* regis apud Pontem- fractum die lunæ proxime ante fe: qu 

| © tum annunciationis beatz Marie virginis anno reg di. 
= * {ut quintodecimo. coe 
| . « Cum Thomas comes Lancaſtriæ captus pro prodition * 
= % bus, homicidiis, incendiis, depredationibus, & aliis dive WF: mo 
b & feloniis ductus eſſet coram ipſo domino rege, przie"'F bor 

| “bus Edmundo comite Kanc', Fohanne comite Richemur! + |. 

| „ Adomaro de Valencig comite Pembroch', Johann i: * 


« arent 
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« arennd com” Surr', Edmunds com' ArundelP, David 
« com AthoP, Roberto comite de Anegos, baronibus & aliis 
magnatibus regni, dominus rex recordatur, quod idem 
« Thomas homo ligeus ipſius domini regis venit apud 
; WH © Burton ſuper Trentam ſimul cum Humfr'o de Bohun 
; « nuper com” Heref*, proditore regis & regni invents 


« contra dominum regem, & ibidem interfecto, & Ro- 
gero Damory proditore adjudicato, & quibuſdam aliis 
„ proditoribus & inimicis regis & regni cum vexillis 
« explicatis, & ut de guerra hoſtiliter reſiſtebat & im- 
« pedi vit ipſum dominum regem & homines & familiares 


« ſuos per tres dies continuos, quo minus pontem diaz 
er © ville de Burton tranſire potuerunt, &c. Et unde do- 
be minus rex, habito reſpectu ad tanta dicti Thome comi- 
0. (tis facinora, & iniquitates ejus, & ejus maximam 
e: ingratitudinem, nullam habuit cauſam ad aliquam 
n © gratiam eidem Thome comiti de pœnis prædictis ſuper 
tor UW © ipſum adjudicatis pardonand* in præmiſſis faciend', 
et, © quia tamen idem Thomas comes de parentela excellenti 
Kit, & nobiliſſimà procreatus eſt, dominus rex ob reveren- 


« tiam diaz parentelæ remittit de gratia ſua ſpeciali 
« predicto Thome comiti executionem duarum pœnarum 
« adjudicatarum, ſicut prædictum eſt, ſcilicet quod idem 
« Thomas comes non trahatur, neque ſuſpendatur, ſed 
quod executio tantummodo fiat ſuper ipſum Thomam 
rl of «+ comitem, quod decapietur. 
Ee « 'Thereupon the record being read in preſentia do- 
pe. mini regis, proceriim & magnatiim regni & aliorum in 
that BN hoc parliamento, he aſſigned theſe errors: 1. Quòd 

cerratum eſt in hoc, quod cum quicunque homo ligeus 
; fi * domini regis pro ſeditionibus, homicidiis, robberiis, 
01 incendiis & aliis feloniis tempore pacis captus, & in 
e fe: ' quicunque curia regis ductus fuerit, de hujuſmodi fe- 
eo ditionibus & aliis feloniis ſibi impoſitis, per legem & 
conſuetudinem regni arrenari debet, & ad reſponſionem 


it1on fponi, & inde per legem & c. convinci, antequam fuerit 
ve morti adjudicatus ; licet prædictus Thomas comes, 
x (en homo ligeus prædicti domini regis patris, &c. tempore 
mus 


' Pacis captus, & coram ipſo rege duQuus fuit, diftus 
dominus rex pater, &c. recordabatur ipſum Thomam 
* eſſe 


nne 60 
arent 


« cum vexillis explicatis apud Pontem Burgi in bello 
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«© quo impoſitum fuit eidem comiti prædicta mala & 


cc 
cc 


nus rex pater recordabatur ipſum eſſe culpabilem, &c. 
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eſſe culpabilem de ſetitionibus & feloniis in preditis 
recordo & proceſſu contentis, abſque hoc, quod ipſum 
inde arrenavit ſeu ad reſponſionem poſuit, prout mori 
eſt ſecundum legem, &c. & ſic abſque arrenamento 
& reſponſione idem Thomas e rronicè, & contra legem 
terræ tempore pacis morti extitit adjudicatus, unde 
cum notorium ſit & manifeſtum, quod totum tempu, 


facinora in prædictis recordo & procellu contenta feciſſe, 
& etiam tempus, quo captus fuit, & quo diQtus domi. 


& quo morti extitit adjudicatus, fuit tempus paciz 
max imè cum per totum tempus prædictum cancellari 
& alia placeæ curiæ domini regis apertæ fuerunt, & 
in quibus lex cuicunque fiebat, prout fieri conſuerit 
nec idem dominus rex» unquam in tempore illo cun 
vexillis explicatis equitabat, prædictus dominus rer : 
pater, &c. in hujuſmodi tempore pacis contra ipſun 

comiten ſic recordari non debuit, nec ipſum fine = 
renamento & reſponſione morti adjudicaſſe. Diet 

etiam, 2. Quod erratum eſt in hoc, quod cum ptr-· m 
dictus Thomas comes fuiſſet unus parium & magnatin 
regni, & in Magna Carta de libetatibus Angie con 
tineatur, guad nullus liber homo capiatur, impriſonctn, 
diſſciſietur de libero tenemento ſus, vel libertatibus, u 
liberis conſuetudinibus ſuis, aut utlagetur, aut exuletur, at 
aliguo medo deflruatur, nec dominus rex ſuper eum ili 
nec ſuper eum mittet, niſi per legale judicium peridm ſuru 
vel per legem terre, prædictus Thomas comes per 't 
cordium regis, ut prædictum eſt, tempore pacis erronic 
morti fuit adjudicatus abſque arrenamento ſeu reſp 
ſione, ſeu legali judicio paritim ſuorum, contra legen 
&c, & contra tenorem Magnz Cate prædictæ, 1 
therefore, as hrother and heir of Thomas, prays that! 
judgment be annulled, and he reſtored to his inherits 


— an a. F__ wo uae =o 


& quia inſpectis & plenius intellectis recordo & prog part 
ceſſu prædictis, & c. ob errores prædictos & alio ed; 
eiſdem reeordo & proceſſu compertos conſidera torn 


eſt per ipſum dominum regem, proceres, magnates 6 
totam communitatem regni in eodum parliamento, qu 


prædictum judicium contra prædidtum Thomas _ We © (i 
60 r it 
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« & quod prædictus Henricus, ut frater & heres ejuſdem 
« Thome comitis, ad hæreditatem ſuam petendam & ha- 
« bend? debito proceſſu inde faciend', prout moris eſt, 
66 admittatur, & habeat brevia cancellariæ, & quod 

« juſtic', in quorum placeis dicta recordum & proceſſus 
« jrrotulantur, eadem recordum & proceſſus irritari fa- 
« ciunt & adnullari, &c. P. 13 E. 2. B. R. Rot. 6g. 
& Paſch. 39 E 3. Rot. 49. coram Roge. 


gives us an account of theſe things: 1. That in time of 
peace NO man ought to be adjudged to death for treaſon, 
or any other offenſe without being arraigned and put to 


open, it is a time of peace in judgment of law. 3. That 
no man ought to be ſentenced to death by the record of 
the king withoat his legal trial per pares. 4. That in this 
particular caſe the commons, as well as the king and 
lords, gave judgment of the reverſal, 

John Matravers was attainted of treaſon in the parlia- 
ment of 4 E. 3. n. 3. for the death of the earl of Kent, as 
hath been before ſhewn, cap. 11. 5. 82. in his abſence, 
Ret. Par. 21 E. 3. u. 65. dorſ. the ſame John Matravers 
ſued in parliament to reverſe that judgment, and afligned 
for error, gil eſt adjudge a mort in un parlement tenus 4 
Weſtminſter en el abſence de lui, ment indite, nient arrayne, 
ne appell a reſpons, countre le ley de realm & les uſages ap- 
proves ; he did not prevail in that parliament but Roz. Par. 


firmed in parliament. 

Roger Mortimer earl of March was condemned for trea- 
ſon for the death of king Edward II. Rot. Par. 4 E. 3. u. 1. 
his coufin and heir Roger Mortimer, Rat. Par. 28 E. 3. 
1.9 & 10. brought a petition of error upon that judgment, 


parliament, and there entred of record, and errors aſſign- 
4 the judgment of reverial is thereupon given in this 

orm. 
* Lex queux record & judgment lues & examine in 
plein parlement le dit Roger coſin & heyre de dit caunte 
dit & alledge, qe les record & 3 ſuſdit ſont 
ertroynes 


« redditum tanquam erroneum, revocetur & adnulletur, 


This notable record, even before the ſtatute of 25 E. * 


anſwer. 2. That regularly, when the king's courts are 


25 E. 3. n. 54 & 55. he had a reſtitution by the king con- - 


whereupon the record of his attainder was removed into 
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« erroynes & defective in touts points, & noſment en 

6 tante come le dit counte eſtoit myſe a mort & diſherite 
„ ſans nul accuſement & ſans eſtre meſne en judgment, 

« ou en reſpons, dont il prie, qe les record & judgment, 

c avant dits ſoient revers & adnulls, & fur ceo ove bone 

« deliberation ed aviſe ed grand leiſure per noſtre dit 

« ſeigneur le roy, prelates, prince, & ducs, countes, & 

* barons avant dit, il peirt clerement, qe meſmes le 

judgment & records ſont erroynes & defectives en 

«« touts points, par quoi noſtre dit ſeigneur le roy & les 
„dit prelates, prince, ducs, countes, & barons par ac- 
f « cord des chivalers des countes & des commons repel. 
1 « lent, & anyentiſſent, & pur erroyn & irrit adjuggent 
| & les records & judgment ſuſdits, and reſtore Roger the 
4 petitioner to the title of earl of March, and to the lands, 
Sc. of his grandfather. 

But if the party accuſed declined his appearance, it is 
true then, that the law of the land is, that he ſhould be 
proceeded againſt to an outlawry, and may thereby be 
attainted by proceſs of outlawry without anſwer, for he 
declines it by his own default. | 

And ſometimes there was a more compendious way, 
namely, the iſſuing of a proclamation writ to appear ina 
month, two, or three in the court of king's-bench, or 
that in default thereof the party ſhould be attainted of 
treaſon or ſuch other offenſe, wherewith he was charged; 
and this was frequently done by act of parliament in par- 
ticular caſes, not unlike the proceſs enacted in caſe of an 
aſſault upon a member of parliament by the ſtatute of 
5 H. 4. cap. 6. and 11 H. b. cap. 11. | 

Sometimes the lords houſe did make ſuch a direction, 
as in the caſe of Talbot Rot. Par. 17 R. 2. mention d be- 
fore, p. 265. but it could not be effectual to attaint the 
party upon his default of appearance upon the return of 


= 
3 


„ 


. 


proclamation without act of parliament, or proceſs of the 
outlawry. Roe.” | 
Again, as a man could not be attainted of treaſon with- 3 
out arraignment, if preſent, or proceſs of outlawry, i j 


abſent, ſo neither could he be arraigned without an accu- 

ſation; and this accuſation was of three kinds: 1. If he 
were taken with the mainouer. 2. By way of appel 
3. By way of indictment. X 


1. lo 


n 


1 
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1. In antient time, ſometimes as well in caſe of trea- 
ſon, as in caſe of felony, a man that was taken cum manu 
opere, was is thereupon arraigned, an inſtance we have 
thereof, T. 10 E. 2. Rot. 132 Bucks cited before p. 186. 


But this wholly diſuſed and ouſted by the ſtatutes of many 5 
5 E. 3. cap. 9. and 25 E. cap. 4. by which ſtatutes none iy, ch. 23s 
ſhall be put to anſwer without indictment or preſentment Page 314. 


of good and lawful men of the neighbourhood. 


2. By appeal, and this was uſual at common law, as - 


appears by Britton, cap. 22. but this kind of proceeding 
by appeal in the king's ordinary courts in caſes of trea- 
ſon hath been long diſuſed, and it ſeems is wholly taken 
away by the ſtatutes of 5 and 25 E. 3. above-mentioned. 
But yet notwithſtanding that courſe of appeal conti- 
nued ſtill in parliament, as appears by ſeveral inſtances, 
eſpecially in the great appeal of treaſon by the lords ap- 
pellants in 11 and 21 R. 2. (d), but by the ſtatute of 1 
H. 4. cap. 14. all appeals in parliament are wholly taken 
away, and accordingly upon reference to the judges upon 
the impeachment made in the lords houſe by the earl 
of Briſtol againſt the earl of Clarendon in the preſent 
parliament, it was reſolved and reported by all the 
judges. (e) | | 
But yet that ſtatute hath not taken away impeachments 
by the houſe of commons in caſes of treaſon ,or other 
miſdemeanors, and therefore tho? ſince 1 H. 4. cap. 14. 
all appeals of treaſon by particular perſons are taken 
away, and have been wholly diſuſed, yet impeachments 


by the commons have been ever ſince very frequently uſed, 


becauſe they are rather in the nature of grand indictments, 
than appeals. | Weeds 

2. By way of indictment, this is the regular and legal 
way of proceeding in caſe of treaſon. 

And thus far tor the perſons againſt whom judgment 
of treaſon may be given, and the manner of deducing 
them unto judgment. ; 

Il. As touching the. perſons, by whom judgment of 
treaſon may be given; this concerns more eſpecially the 
juriſdiction of courts : a word touching it. 


(4) State Tr. Vol. I. p. 4. (e) State Tr. Vol. II. 5. 552. 
Vor. I. | A a 1. Juſtices 
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miſſion extends not to it, yet they may take examinations 


_ preſervation of the peace. 


HISTORIA PLACITORUM CORON#X#. 


I. Juſtices of peace cannot regularly arraign, try or 
give judgment in caſe of treaſon, unleſs in ſuch caſes, as 
are by ſpecial a& of parliament committed to their cog- 
nizance, as 26 H. 8. cap. 6. 5 Eliz. cap. 1. 13 Eliz. cop. 
2. 23 Eliz. cap. 1. and ſome others, becauſe their com- 


touching treaſon in order to the difcovery thereof and 


2. Juſtices of oyer and terminer may give judgment in 
caſe of high treaſon, for it is expreſsly within their com- 
miſſion. : | | 

3. Juſtices of gaol-delivery may give judgment in caſe 
of treaſon on any perſon in prifon before them, and that 
is proved by the ſtatute of 1 E. 6. cap. 7. and by the 
conſtant practice. 

4. Juſtices of Niſi prius may give judgment in caſe of 
treaſon by the ſtatute of 14 H. 6. cap. 1. but guere, whe- 
ther it be barely by force of that commiſſion, or whether 
it muſt be by virtue of ſome other commiſſion. 

5. Juſtices of the king's bench in the court of king's 
bench may give judgment in eaſe of treaſon, for it is the 
higheſt court of ordinary juſtice, eſpecially in criminals, 

6. If a peer be indicted and plead not guilty to his 
indiament, and is tried by his peers and found guilty, Wi | 
the lord ſteward commiſſionated by the king for that 
office gives the judgment, and orders execution. 

7. If a peer be tried in parliament by the lords, they 
uſually ele& a perſon to be lord ſteward to gather up thei 
votes and pronounce the judgment, but for the moſt pan 
that ſteward ſo elected, tho in parliament, is commil- 
ſionated by the king under his great ſeal; but of this more 
hereafter. | 

III. I come to the form of the judgment. 

The judgments in caſe of treaſon are of two kinds, uit 
the ſolemn and ſevere judgment, and the leſs. | 

The ſolemn or ſevere judgment againſt a man coovi 
of high treaſon is ſet down, Co. P. C. p. 210. Stamf. Li 


III. rap. 19. (, 1 H. J. 24. a. Stafford's caſe & ali 4 

“ Et ſuper hoc viſis & per curiam hie intellectis omnids Wis ir 
« & ſingulis præmiſſis conſideratum eſt, 1. Quod pre- 

N | 4 

(f) P. 182. a, Wo, tet ia 


« did ever 


7 


HISTORIA PLACITORUM CORONE: 


« dictus R. uſque furcas T. trahatur. 2. Ibidem ſuſpen- 
6 „ datur per collum, & vivus ad terram proſternatur. 

. Interiora ſua extra ventrem ſuum capiantur. 4. Ip- 
6 + vivente (g) comburantur, & 5. Caput ſuum 
«© amputetur. 6. ue corpus ſuum in quatuor partes 
« dividatur. 7. Et quod caput & quarteria illa Dann 
e ubi dominus rex ea aſſignare voluerit. 

The king may and often doth diſcharge or pardon all 
the puniſhment, except beheading, and in as much as that 
is part of this judgment, it may be executed by the king's 
ſpecial command, tho the reſt be omitted. 

In the caſe of a woman her judgment is to be drawn 
and burnt, as well in high treaſon, as petit treaſon, and 
ſhe is neither hanged nor beheadec. | 

The leſs ſolemn judgment is only to be draum and hang- | 
ad, and this is regularly the judgment in caſe of counter- 
e- feiting the coin of this kingdom, for that was the judg- 
er ment in that caſe at common law, which was not altered 

by the ſtatute of 25 E. 3. viz. © Super quo viſis, &c. 
g's * conſideratum eſt, quod B. uſque furcas de T. trahatur, 


the & ibidem ſuſpendatur per collum, quouſque mortuus 
; « fnent,- 


bis But the judgment in chat caſe alſo 1 a woman is ts 

ily, WY de drawn and burnt, 25 E. 3. 85. 8. 

that And it ſeems the fame judgment was alſo for import 
ing counterfeit coin, and yet that was not treaſon at com- 

they mon law. | 

their And the fame judgment was for counterfeiting the 


great or privy ſeal at common law, as may be eaſily gu- 


amil- thered out of Bracton, Lib. III. de Corona, cap. 3- but 

more Wh expreſsly by Fleta, Lib. I. cap. aa. Crimen falfi dicitur, 

cum quis accuſatus fuerit quod figillum regis, vel 5 

ud ſgillum demini ſui de cujus familid ſuorit, fulſaverit, & 

;, uit. #7410 inde conſgnauerit, vel cartam aliquam vel literam ad 

| txheredationem domini vel alterius damnum fic figillaverit, 

convid 8 quibus caſibus, ft gurs inde conuictus un detraBari 4 
H. Li. neruit & ſuſpendi. 


J alihi, And accordingly the like judgment hath been given, 
\mnibos zs in caſe of petit an for counterfeiting the "” 


g Theſe words are fo ma- the caſe of Walcet, 35 Car. 2. 
terial that the judgment was Show. Ca. Furl. 7 705 1 Call. 
Gu verſed for want of them in 632. 


ES. feal 
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the law is otherwiſe in relation to thoſe new treaſons er 
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ſeal after the ſtatute of 25 E. 3. as appears by 2 H. 4. 
25: and the record is accordingly (h); and tho it is true 
my lord Coke faith, it is a miſtake Co. P. C. p. 15. yet 1 
rather think it was a miſtake in my lord Coke, and that 
the judgment may be given either way, viz. diſtrahatur 
k ſuſpendatur, or diſtrahatur, ſuſpendatur & decapitetur. 

In the caſe (i) 16 Fac. for counterfeiting the privy ſg- 
net, which was made treaſon by the ſtatute of 1 Mar. cp. 
6. the judgment was the great and ſolemn judgment of 
drawing, hanging and quartering. | 

But ſuppoſe the judgment were fo in caſe. of counter- 
feiting the ſeal, great or privy, yet the queſtion is whe- 
ther the fame judgment muſt be in thoſe new treaſons 
enacted by 1 & 2 P. & M. cap. 11. for counterfeiting 
foreign coin made current by proclamation, ' and alſo 
upon the ſtatutes of 5 Eliz. and 18 Eliz. for clipping 
and waſhing, whether muſt they have the folemn jude- 
ment to be hanged and quartered, or only the judgment 
of petit treaſon to be drawn and hanged. 
And herein by Stamf. Lib. III. cap. 19. (4), and C. 
P. C. p. 17. the judgment is to be the ſolemn judgment, 


and not the judgment to be drawn and hanged, becauſe 


it is a new treaſon made by act of parliament, and there- 
ſore muſt have the ſolemnity of the great judgment in 
caſe of high treaſon. ä | | 

And ſurely this is regularly true, and therefore in the 
caſe of popiſh prieſts, and thoſe other acts of treaſa 
newly enaQed in the queen's time, the judgment is to be 
drawn, hanged and quartered; but it ſeems to me, that 


added in the time of queen. Mary and queen Elizabeth re- 
lating to coin, and that in all thoſe caſes the judgment i 
leaſt may be only to be drawn and hanged; and my res 
' ſons are, 1. Becauſe they are in cognata materia falſjuc 
. tionis monete, and therefore tho they are made treals 
yet they are within the verge of the crime of ſalſificati 
of money, and are to be under the fame puniſhment 
2. It were unreaſonable to think, that the parliame! 
ſhould make the counterfeiting of foreign coin to have 
greater kind of puniſhment, than the counterfeiting of i 


Y (B) Vide ſupra in notis p. 181. (i) Rabinſon's caſe, 2 | 
YP. 182. 6. ry Rep. 50. © | 


C01 


coin of this kingdom, or that clipping Engliſb or foreign 
coin ſhould have a greater puniſhment, than counterfeiting 
of the coin of this kingdom. 3. As the ſtatute of 25 B. 
3. tho it declares as well counterfeiting of money as levy- 
ing of war to be high treaſon, yet leaves them under the 
ſeveral degrees of puniſhments proportionable to their 
nature, and what they had before, {o tho theſe ſtatutes 
make thoſe to be new treaſons, that were not before, yet 
in as much as the puniſhments of treaſons were not equal, 
but that concerning coin was a puniſhment of a lower 
allay, therefore the ſubject matter of thoſe acts ſhall go- 
vern the degree of their puniſhment according to that pu- 
e· niſhment of treaſon, that relates to coin. 4. And ac- 
ns cordingly in the book of T. 6 Eliz.. Dy. 230. 6. it is 
ng agreed by the juſtices, that the puniſhment pro tonſurd - 
ſo monetæ is only to be drawn and hanged, and upon a ſtria 
ing ſearch into the precedents of Newgate from 5 Eliz. down- 
0g- wards, tho ſome judgments for clipping be the ſolemn 
Vent judgments, yet the moſt and lateſt are only to be drawn 
and hanged, and accordingly it was reſolved and done 
0. upon great deliberation lately in the king's bench upon 
the conviction of two Frenchmen for clipping of the king's 
coin (1). | | 
30 however it ſeems, that the judgment either of one 
kind or the other ſeems not to be erroneous, for hanging 
and drawing is part of the ſolemn judgment, and tho ei- 
ther may be perchance warrantable enough, yet certainly 
the judgment of petit treaſon in all treaſons touching coin 
is the moſt warrantable and ſafe. | eng 
IV. I come to conſider of the conſequents of a judgment 
in treaſon. 8 
If the judgment be given by him, that hath authority, 
and it be erroneous; it was at common law reverſible by 
writ of error; only the ſtatute of 29 Elz. cap. 2. ſecures 
all former attainders, where the party is executed, from 
reverſal by writ of error, but meddles not with other at- 
tainders, neither doth the ſtatute of 33 H. 8 cap. 29. take 
away writs of..error upon attainder of treaſon, as hath 
been reſolved againſt the opinion of Stamf. P. C. Lib. III. 
cap. 19. (m), Co. P. C. p. 31. e 


(1) The caſe of Bellew and Norman, Rogen. 234. 1 Lentr. 254. 
( P. 182, 6, Z 
Aa 3 ES 


- 


HISTORIA PLACITORUM CORONE 353 


13 
4 
= 
Þ 
* £ 75 
1 
- MF 
tf 

z 


E - 
\ W 4 n — red 
bt. ⁵²— J ͤ—— oro no * * _ 
* 3 2 E — " 9 14. N N * 0 = ad +. v * _ * x 
4 8 1 - — * 2 OS —— * — — = 


HISTORIA PLACITORUM CORONE. 


But it is true, that the ſtatutes of 26 H. 8. cap. 1 3. and 
5 6 E. 6. cap. 11. take away from a perſon outlawed in 
treaſon the advantage of a reverſal of an outlawry, becauſe 
the party outlawed was out of the realm, but extends not to 
other offenſes. | | i 
I The conſequents of a judgment in treaſon are, 1. Cor- 

ruption of blood of the party attaint. 2. Loſs of dower 
to his wife. 3. Forfeiture to the king of all his lands, 
goods and chattles. 4. Execution, whereof in the next 
chapter. p e | 


c H AP. XxvII. 


Touching corruption of blood and reſtitutions thereof, 
loſs of dower, forfeiture of goods, and execution, 


THE Conſequence of the judgment: in high treaſon, 
petit. treaſon, or felony, is corruption of blood of 


de the party attaint ; unleſs it be in ſuch ſpecial treaſons or 
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felonies enacted by parliament, wherein it is eſpecially 
provided, that the attainder thereof ſhall make no cor- 
ruption of blood, as upon the ſtatutes of 5 and 18 Fiz. 
in treaſon for clipping and waſhing of coin; and upon 
the ſtatutes of 21 Fac. cap. 26. for acknowledging a re- 
cognizance, Wc. in another's name, 1 - Fac. cap. 11. for 
bigamy, and many others. FH 

If a man be attaint, of piracy before commiſſioners of 
yer and terminer grounded upon the ſtatute 28 H. 8. 
cap. 15. by indictment and verdi& of twelve men accord- 
ing to the courſe of the common law, he forfeits his lands 
and goods by the ſtatute of 28 H. 8. cap. 5. but this 
works no corruption of blood, becauſe it is an offenſe, 
whereof the common law takes. no notice, and tho it be 


, 
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enadted, they ſhall ſuffer and forfeit as in caſe of felony, - 


yet it alters not the offenſe, Co. P. C. cap. 49. p. 112. 
vide tamen contra Co. Litt. F. 745. p. 391. 

If a man be attainted before the admiral of treaſon or 
felony committed upon the ſea, or before the conſtable 
and marſhal for treaſon or murder committed beyond the 
ſea, according to the courſe of the civil law, it works no 


corruption of blood, for tho theſe offenſes within the 


cognizance of the common law are felonies or treaſons, 
et the manner of the trial being according to the courſe 


of the civil law, the judgment thereupon, tho capital, 


corrupts not the blood. | 

If there be an attainder of treaſon or felony done upon 
the ſea upon this ſtatute of 28 H. 8. by jury, according 
to the courſe of the common law, it ſeems that the judg- 
ment thereupon works a corruption of blood, becauſe 
the commiſſion. itſelf is under the great ſeal warranted by 
act of parliament, and the trial is according to the courſe 
of the common law, and therefore the proceeding and 
judgment thereupon is of the ſame effect, as an attainder 
of foreign treaſon by commiſſion upon the ſtatute of 
35 H. 8. cap. 2. or any other attainder by courſe of the 
common law, and with this agrees Co. Litt. F. 745. p. 
391. nay, I think farther, that if the indiAment of pi- 
racy before ſuch commiſſioners upon the ſtatute of 28 H. 
8. be formed as an inditment of robbery at common 
law, viz. vi F armis & felonict, Ic. that he might be 
thereupon attainted, and the blood corrupted ; for what- 
ever any ſay to the contrary, it is out of queſtion, that 
piracy upon the ſtatute is robbery, and the offenders have 
been indicted, convicted, and executed for it in the king's 
bench, as for a robbery, as I have elſewhere made it evi- 
dent. 

But indeed, if the indictment before theſe commiſ- 
ſoners run only according to the ſtyle of the civil law, 


viz. piratics deprædavit, then the attainder thereupon 


upon the ſtatute of 28 H. 8. tho it gives the forfeiture of 
lands and goods, corrupts not the blood, and ſo are 
thoſe two books of the ſame author, Co. P. C. cap. 49. 


and Co. Litt. f. 745. to be reconciled, which without this 


dverſity would be contradictory: wide H. 13 Car. B. R. 
filliar & Moore. 
: 5 Aa4 By 
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if tenant in tail be attaint of felony or treaſon, there is 
no corruption of blood wrought as to the iſſue in tail, be- 


wwo_m Sow ww „„ 
\ 


der of the donee doth not deſtroy the ROTARY to the 


at this day notwithſtanding the ſtatutes _ 1 E. 6. and 


„ 


ing of his title; but if the elder ſon attaint ſurvive the 


' HISTORIA PLACITORUM CORON#. 
By the ſtatute of Veſiminſter 2. de donis conditionalibus, 


cauſe the very blood, as well as the land, is entailed, and 
yet for the advantage of the iſſue there is a corruption of 
blood, as if the tenant in tail alien with warranty and 
aſſets, and then is attainted, the lien of the warranty is 
gone, for that lien was not entailed. Litt, $ 747. but if 
the warranty were annexed to the gift in tail, the attain- 


iſſue, for the warranty is entailed. 
The ſtatutes of 26 and 33 H. 8. ſubje& eftates-tai to 
forfeiture by attainder of treaſon, and ſo the law ſtands 


1 Mar. whereof before, 

But yet theſe acts are not abſolutely a ot of the ſla· 
tute of donjs conditionalibus, for notwithſtanding the for- 
feiture of the lands entailed by the attainder, yet the 
blood is not corrupted as to the iſſue in tail. 

And therefore if the ſon of the donee in tail be attaint- | 
ed of treaſon in the life of the father, and dies having 
iſſue, and then the father dies, the eſtate ſhall deſcend to 
the grandchild, notwithſtanding the father's attainder; but Wi © 
otherwiſe it would have been in caſe of a fee-ſimple. 3 
Co. Rep. Dowtit's caſe, 10. b. b 

In all caſes (but only in caſes of entails as before) a i! 


tainder of treaſon or felony corrupts the blood upward i"! 
and downward, ſo that no perſon that muſt make hi WW*! 
derivation of FP ING to, or through the party attaint, ca! Wi ** 
inherit, as if there be grandfather, father and ſon, the 
father is attainted, and dies in the life of the grandfather, WP 
the ſon cannot inherit dd grandfather (a ). 1 
In caſes of collateral deſcents of lands in fee-ſimple, i 
there be father and two ſons, and the eldeſt is attainted i #d 
in the life of the father, and dies without iſſue in the lik lan 
of the father, the younger ſon ſhall inherit the father, n! 
for he needs not mention his elder brother in the conveſ- 1 


ſa Dyer 274, 
father 
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father but a day, and die without iſſue, the ſecond ſon 
cannot inherit, but the land ſhall eſchete pro defectu hære- 
dis, for the corruption of blood in the elder ſon ſurviving 
the father impedes the deſcent. 31 E. 1. Barr. 315. 

But otherwiſe it is in caſe the eldeſt ſon had been an 
alien nee, for then notwithſtanding ſuch ſon alien were 
living, the land will deſcend from the father to the young- 
eſt ſon born a denizen, „ An er IM 


ſelony, the elder ſon purchaſeth land and dies without 
iſſue, either in the life-time or after the death of the fa- 
ther, the attainder of the father is no impediment of the 
deſcent from the brother to the brother. Sir Philip Hob- 
by's caſe, Co. Litt. 8. "1M | | 
And the ſame law is in caſe the father were firſt attaint, 
* and then had iſſue two ſons, the elder purchaſes lands in 
* fee-ſimple and dies without iſſue, the younger ſhall inhe- 
the fit, for tho both derive their blood from the father, yet 
the deſcent from the brother to the brother is immediate, 
int. and is not impeached by the attainder of the father, this 
ing Wl e made a doubt, Co. Litt. p. 8. yet was agreed gene- 
dto WW rally by the judges in the exchequer-chamber in the caſe 
but co the earl of Holderneſs (b). 391 4 P04] 
e. 3 But if there b@ two brothers, the elder is attaint and 
have iſſue, and dies in the life of the younger, and then 


. e younger die without iſſue, the lands in fee- ſimple of 
ward the younger ſhall not deſcend to the nephew, for the 
e his WY #tainder of his father is an impediment to the deriva- 
7 bon of his deſcent. | | | | 
„ the And accordingly it is, if the ſon of the perſon attaint 
ther, AY Purchaſes land and dies without iſſue, it ſhall not deſcend 


to his uncle, for the attainder of his father corrupted his 


de, i blood, whereby the bridge is broken between the nephew 
ainted and uncle, and the one cannot inherit the other, but the 
he lie I land ſhall eſchete pro dfectu heredis : vide accordant ruled 
Father, in Courtney's caſe infra Co. P. C. p. 241. 


Thus far for corruption of blood. 


(b) P. 16 Car. 2. reported by the hae of Colling od 
and Page, 1 Sid. 193. 1 Ven. 413, Lo. os ins 
| Touching 


If a man hath two ſons and then is attaint of treaſon or 
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ſtitution only in blood, which only removes the corrup- 


but generally a reſtitution in blood is conſtrued liberally 


is reſtored only in blood, and enabled as well as heir to 4 
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Touching reſtitutions in blood they are of two kind, 
by pardon, and by a& of parliament. 

The king's pardon, tho it doth not reſtore the blood, 
yet as to iſſues born after it hath the effect of a reſtitu- 
tion. | 
A. hath iſſue B. a ſon, and then is attaint of treaſon or 
felony, and then is pardoned and purchaſeth land in fee. 
ſimple, and then hath iſſue C. if A. dies, and B. ſurvive, 
and after dies without iſſue, yet the land ſhall eſchete n 
defectu heredis, for the pardon reſtores not the blood be. 
tween A. and B. that was born before; but if B, had 
died without iſſue in the life of J. and then A. had died, 
the land ſhould deſcend to C. becauſe he was not in being 
while his father's attainder ſtood in force, but was born 
after the purging of the crime and puniſhment by the 
pardon. Co. Litt. $. 747. | | 

But reſtitution of blood in its true nature and extent 
can only be by act of parliament. 

Reſtitutions by parliament are of two kinds, one a fe- 


tion thereof, but reſtores not to the party attaint or hi 
heirs the manors or honours loſt by the attainder, unleh 
it ſpecially extends to it; the other is a general reſtitution 
not only in blood, but to the lands, EF. of the party u. 
taint. | 

A reſtitution in blood may be ſpecial and qualified, 


and extenſively. | 
A. hath iſſue B. a ſon, and is attaint of treaſon and 
dies, B. purchaſeth land in fee-ſimple, B. by parliament 


as to all other collateral and lineal anceſtors, provided i 
ſhall not reſtore B. to any of the lands of A. forfeited u 
the attainder, B. dies without iſſue; it was ruled, thit 
the lands of B. ſhall deſcend to the ſiſters of A. as aunt 
and collateral heirs of B. 1. Becauſe the corruption a 
blood by the attainder is removed by the reſtitution 
2. Altho the words of the act of reſtitution be to reſtor 
B. only as heir to A. &c. yet this doth not only remote 
the corruption of blood, and reſtore him and his linea 


heirs in blood, but alſo his collateral heirs, and _— 
| | t 


| FILM 
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hat impediment, which would have hindred the deſcent mY A 
o them. Co. P. C. cap. 106. Courtney's caſe, Fel 4] 
It appears Rot. Parl. 25 E. 3. u. 54, 55. that John [4k 0 
Matravers, that was attainted of treaſon in 4 E. 3. ob- 1 
Wind letters patent from the king of reſtitution in blood, 14310 
ot it was not effectual, and therefore there is enacted a N 
-eneral reſtitution as well in blood, as to his land by a 00" Yi 
harter enacted and confirmed in parliament, namely by 15 If | 
he king with the conſent of the lords at the petition of 1 
he commons. | | FR #341 MI 
II. As to the ſecond matter, namely the forfeiture of 1 
he wife's dower. l 
At common law the huſband being attainted of treaſon 36! $1 
br felony the wife ſhould loſe her dower, tho it were "64 
Jower aſſigned ad eſtium eccleſie or ex aſſenſu patris, Co. Lit. 1 
. 41+ p. 37. ibidem F. 747. but not upon attainder of xt) 1 
iſpriſion of treaſon ; but by the ſtatute of 1 E. 6. cap. | 24118 
2. and 5 E. 6. cap. 11. tho her huſband be attainted of RN: | 
lony or murder, the ſhall not loſe her dower. | 95 19 
But by attainder of her huſband of high treaſon or pe- 218 
it treaſon the wife ſhall loſe her dower at this day, un- _— 
ſs in caſe of attainders of ſuch treaſons, where by ſpe- N 
al proviſion of parliament the wife's dower is ſaved, as JR 
pon the ſtatutes of 5 and 18 Eli. touching coin. Weſt | 
But if the huſband ſeized in right of the wife hath ifſue Black. e 
ber, and then the wife commits treaſon, and is at- C9", lib. 2018 
| Winted and dies, it ſeems the haſband ſhall be tenant by = > j9 
e courteſy, otherwiſe it were, if the treaſon were.com- 16 
| Witted before iſſue had: vide Co. Lit. $. 35. a 
lt III. As to the third thing, namely the forfeitures, that e 94 
»ppened by attainder, they are of theſe kinds, of lands, 7 
of goods and chattles, or of dignities and honours. | A 1 
I. As to the forfeiture of lands, generally the lands of e 
perſons attainted of treaſon belong to the king, but = 1 
5 7 ſpecial privilege they may belong to a ſubject, as i 110 
. * the biſnop of Durham, Sc. de quo ſupra p. 254. cb | 
Ir 


If at common law tenant in tail were attainted of trea- . 
n, or at this day be attainted of felony, tho the ĩinheri- 1 


e 
N P * 1 5 7403 
ed ¶ Noce neither eſchete por be forfeited, yet the king hath taxa i | 
bat URINE 
. | | 
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the king of common right, as a royal eſchete ; but i 


ſon. Stamf. Prarogativa Regis, cap. 16. (d) 


| perſon attaint. 49 E. 3 


| {e) . 185. (/) See Mag. Chart. cap. 22. 2 Co. Inſt. 36. (e) 10 
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(upon office found) the freehold during the life of the 
tenant in tail, and not barely a pernancy of profits: ad. 
judged T. 29 Eliz. Clenche's rep. Venable's caſe, and; 
Leon. u. 236. (c) Co. Lit. f. 747. and the — law it i 
for tenant of life attaint. 

But an attainder of treaſon or felony of a copyholde 
gives the king no forfeiture, but regularly it bigs to the 
lord, unleſs ſpecial cuſtom be to the contr 

By the cuſtom of Kent, if the anceſtors he attaint of 
felony and executed, yet his lands ſhall not eſchete by 
deſcend to the heir; but if he be attaint by outlawry, « 
abjure, they are not privileged by the cuſtom from e. 
chete. 

But if he be any way attaint of treaſon, yet the for. en 
feiture thereof belongs to the king notwithſtanding tha 10 
cuſtom. 8 E. 2. Preſcription 50. Lambert 8 Fm po! 
Kantie, p. 551. 

If the tenant hold lands of a common perſon, and con- 
mit treaſon and be attaint, yet the forfeiture belongs u 


ſuch perſon commit felony or petit treaſon and be attain, 
the lands eſchete to the lord, of whom they were imme- 
diately held, only the king ſhall have the year, day, al 
waſte of the tenement ſo eſcheted for felony or petit tie- 


The commencement of this year and day is neitie 
from the attainder nor from the death of the party 4 
taint, but from the time of the inquiſition found, tho tit 
ſame be not found for com years after the death of i 


If tenant in tail or for life, or the huſband ſeized in ii 
of his wife be attaint of felony, the king ſhall have! 
year, day and waſte againſt the wife, the iſſue in 
and him in reverſion. Stamf. P. C. Lib. III. cap. 30. 
3 E, 3. Coron. 327, but of this more hereafter. 

The relation of the. forfeiture or eſchete of land 
reaſon or felony to avoid all meſne incumbrances i 
the time of the offenſe committed. 


A. and B. joint tenants in fee, A. is attaint of trealoo Hem 
felony and dies, the land ſurvives to B. hut yet ſubjes wired 
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the title of the forfeiture, H. 10 Car. Rot. 342. B. R. 
Harriſon and Walden. | | | 1 

If a man ſeiſed in fee alien, and then be attaint of trea- 
ſon or felony by confeſſion or abjuration upon an indict- 
ment ſuppoſing the felony committed before the aliena- 
tion, the alienee may not only falſify the attainder in the 
point of the time of the felony ſuppoſed, but alſo in the 
very point of the felony or treaſon itſelf, and is not con- 
cluded by the confeſſion of the alienor, tho the alienor 
himſelf be concluded. 49 E. 3. 11.7 E. 4. 1. Co. P. C. 
cap. 104. p. 231. | f | 5 

But if he be attaint of felony or treaſon by verdi& up- Blackf. 
on an indiment, ſuppoſing the offenſe before the aliena- 3 
tion, tho the alienee cannot falſify the attainder by ſup- p. 391. 
poſing there was no felony committed, yet he may falſify 
it as to the point of time, viz. he may allege contrary to 
the indictment, that the felony or treaſon was committed 
after the alienation, and not before, Co. P. C. ubi fupra 
32 Eliz. Syer's caſe. 

If a man be indicted of a felony or treaſon ſuppoſed the 
iſt of April 34 Car. and in truth it was committed 1 Funii 
24 Car. yet he ſhall be convicted notwithſtanding that 
variance, for the day is not material; yet in ſuch caſe for 
the avoiding of the danger and trouble, that may enſue 
by the relation of ſuch attainder to the day mentioned- in 
the indictment, it is fit for the jury to find the true day: 
vide Syer's caſe, ubi ſupra. | 

If a man be outlawed upon an indictment of felony or 
reaſon, and pending the proceſs he alien the land, yet 
he king or lord ſhall have the land, which he held at the 
time of the felony committed, for the indictment con- 
ans the year and day, when it was done, unto which 
he attainder by outlawry relates. 

But if a man ſue an appeal by writ of felony or mur- 
ler, and pending it the party aliens, and then is outlaw- 
d before appearance, the lord's eſchete is loſt, becauſe it 
elates only to the time of the outlawry pronounced, in 
ks much as the writ of appeal is general, and contains no 
ertain time of the offenſe committed, cited to be ad- 
udged 5 E. 6. Co. Lit. f. 4. fol. 1 3. 4. 
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But it ſeems, that if the defendant had appeared ani 
the plaintiff had declared upon his writ, and the defer. 
dant had been convict and attaint by verdict or conſeſ. Wc 
ſion, or if the appeal had been by bill, and thereupon th WW i 
party had been outlawed, tho before appearance, the b 
eſchete had related to the time of the fact committed 9 
avoid meſne incumbrances, for in the declaration in the 
one caſe, and in the bill in the other caſe, the year and 
day of the felony is ſet forth. 5 

Touching forfeiture of goods. 

The goods of a perſon convict of felony or treaſon, « 
put in exigent for the ſame, or that fled for theſe offenſe, 
or that ſtands mute, are forfeit to the king. 

But the relation of theſe forfeitures refer not to the 
time of the offenſe committed nor to the time of the flight 
but only to the conviction or to the time preſented, u 
to the time of the exigent awarded. 

And therefore an alienation made by the felon or tni 
tor, or perſon flying bond fide and without fraud, mel 
between the offenſe or the flight, and the con viction a 
preſentment of the flight is good, and binds the king 
but if fraudulent, then it is avoidable by the ſtatute d 
13 Elix. cap. 5. 3 E. 3 Coron. 296. ibidem 334. 

If a man commits a felony and be purſued, and in tie 
flight be killed, whereby he can neither be indida 
nor convict, yet if this matter be found by inquiſitc 
before the juſtices in re or of yer and torminer, he ſul 
forfeit the goods he had at the time of the flight, and uu 
thoſe only, which were his at the time of the inquiſiia 
found, for there, it muſt relate to the flight, becauſe 
party is dead, and can be no further proceeded agu But 
3 E. 3. Coren. 290, 312. 

If a party be acquitted of treaſon or felony, the ju 
that acquits him ought to enquire of his flight for it, 4 
if they find he fled, what goods he had, for his god 
and chattels are thereby forfeited ; but this is but uit 
queſt of office, and therefore is traverſable * the part] 
vide Stamf. P. C. Lib. III. cap. 21. (f) 


(Y. 183. 6. 


Immit 
itted x 
' appr 
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accuſe 


N 
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But upon an inquiſition before the coroner of the £91 1 i} 

death of a man ſuper viſum corporis, tho the party ac- l 
cuſed be acquitted, yet if it be preſented, that he fled for WAN | 

it, it is doubted whether that inquiſition as to the flight 4291108 

be traverſable : vide Stamf. P. C. Lib. III. cap. 21. 655 | {fl 

But on all hands it is agreed, that if the coroner upon £31 ul 

the inqueſt ſuper viſum corporis preſents one as guilty, and mtr 

that he fled for it, and the party is arraigned and found 77% || 

not guilty, and alſo that he did not fly, yet that doth not . 
avoid the firſt inquiſition as to the flight, but the beſt . 
call be taken for the king, though both are in the na- e 

ure of inqueſts of office. 22 A 96. Forfeitures 27. 1 
BE. 4. Forfeitures 35. H. 13 H. 4. Forfeitures 32. 7 Elia. 1 0 
Dy. 238. b. | | 5 i | 


A fugam fecit by the principal or acceſſary before, in 
urder, if the fact be preſented before the coroner, en- 
itles the king to the goods of the offender, for theſe are 


chin the cognizance of the coroner, but the coroner Wh 
„ ith no power to enquire of acceſſaries after, nor conſe- 3:48 


ently of their flight, and therefore a preſentment be- 1 
re the coroner of the flight of an acceſſary after gives 28 
e king no title to the goods. 4 H. 7. 18. 

The uſage was always upon a preſentment of homicide 1006 
fore the coroner, or of flight for the ſame, or upon a ll 
nviſtion of felony by the petit jury, or the finding of | 9 
flight for the ſame, to charge the inqueſt or jury to en- 
ire, what goods and chattels he hath, and where they 5 
e, and thereupon to charge the Villata where ſuch goods 
e with the goods to be anſwerable to the king: vide 3 
z. Corone 296. & alibi, vide ſtatute 31 E. cap. 3. 
But tho goods of an offender be not forfeited till WE | 
te conviction or flight found by inqueſt, yet whether Wc [i 


u ey may be ſeiſed upon the offence committed, hath been Fs 1:4 4 
| u"troverted. | F200 22400 
. It ſeems clear, that at common law if a man had Uh 
a nmitted felony or treaſon, or tho poſſibly he had com- lt. 
ar ned none, yet if he had been indiQed or appealed by 1 
| approver, the ſheriff, coroner, or other officer could 1 

t ſeize and carry away the goods of the offender or par- i 10 
ine | 1 
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2. Again, he could not in that caſe have removed the 
out of the cuſtody of the offender or party accuſe, 
and deliver them over to the conſtables or to the Villa 
to anſwer for them. 13 H. 4. 13. 
F 3. But if the party were indicted or appealed by u 
K approver, the ſheriff, or other officer might make a ſing 
i ſeiſure of them only to inventory and appraiſe them, ay 
leave them in the cuſtody of the ſervants or bailiff of th 


ö party indicted, in caſe he would give ſecurity agb 
i their being imbezzled, or in default thereof he might & Wiſs, 
1 liver them to the conſtable or Villata to be anſwerable be 

p them, but yet ſo that the party accuſed and his fani re 
| have ſufficient out of them for their livelihood and mas Wie: 
| © tenance (g), viz. Salvis capto & familia ſue necſſuũ ¶ Nu 


eftoveriis ſuis, & fi captus convictus fuerit de felonia ul 
: rettatus eſt, reſiduum bonorum ultra ęſtoverium illud rei n. 
F maneat. Bra. Lib. III. 123. Fleta, Lib. I. cap. 26. g 
+ E. 3. 24. 44 A 14. Stamf. P. C. Lib. III. cap. 32.6 
P. C. 228, 229. | 
ö ' 4. And poſlibly the ſame law was, tho he were not i. 
+ dicted or appealed, but de facto had committed a felon 
f but with this difference, if he had been indicted or 
pealed by an approver, this kind of ſeizure might hn 
? been made, whether he committed the felony or not; 
q in the books of 43 E. 3. and 44 Af. there is no ar 
; ment, that the felony was committed, but only that 


was thus accuſed of record, and ſo is the book of 1; MF goo 

$ 4. 13. be 
'Þ Blut in caſe there were no inditment, then it is at! Ind 
4 : peril of him that ſeiſeth, if he committed not the fel feite, 


and therefore it is iſſuable. 
Now touching alterations by the ſtatutes after made 

It ſeems, that by the ſtatutes of 5 E. 4. cap. g. and 
enſuing ſtatutes, whereby it is enacted, that no m 
goods ſhall be ſeized into the king's hands without 
diament or due proceſs of law, that it was held, 
this kind of ſeizure of the goods of a perſon accuſe 
felony, tho it be only in cuflodiam & cauſa rei ſervit 
hath been held unlawful, if the perſon were not firſt in 
ed, or at leaſt appealed by an approver; and ſo the b 


(g) See State Tr. Vel. IV. p. 615. Sir V. Parkins's cal 
| 
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ſeem to import of 43 E. 3. 24. and 13 H. 4. 13. and 
expreſsly my lord Coke, 3 cap. 103. 2 228. 

By the ſtatute of 25 E. 3. cap. 14. where a party is in- 
dicted of felony, the proceſs directed by that ſtatute is 
firſt a capias, and if he be not found a ſecond capias to- 
gether with a precept to ſeize his goods, and if he be 
not found then, an exigent and the goods to be forfeit. 

And this is more than a ſimple ſeizure, ſuch as was 
before at common law, for if the party came not in, his 
goods are forfeit upon the award of the exigent ; and if 
he came in, tho his goods be ſaved, yet there is no di- 
rection for delivering his goods upon ſecurity 3 but it 
ſeems the ſheriff is to take them into his cuſtody, and yet 
put of them muſt allow ſufficient for the ſuſtenance of 
he priſoner and his family. is 
Juære, Whether in the caſe of ſuch a ſeizure, a ſale for 
valuable conſideration before conviction and after fei- 
ure do not bind the king, as it ſeems it doth in a caſe 
ff ſeizure and delivery to the Villata: vide 8 Co. Rep. 
11. Fleetwood's caſe. | 
This ſtatute extends a. well to treaſon as to felony, 
nd yet it mentions only felony, and therefore at this 
py the exigent goes out upon the ſecond Capras returned 
n inventus, as well in treaſon, as felony. 

By the ſtatute of 1 R. 3. cap. 3. it is enacted, That 
neither ſheriff, c. nor other perſon take or ſeize the 
goods of any perſon arreſted or impriſoned before he 
be convi& of the felony according to the law of Eng- 
land, or before the goods be otherwiſe lawfully for- 
ſeited, upon pain of forfeiting the double value of 
the goods ſo taken. | 

Mr. Stamford thinks this is but in affirmance of the 
mon law, only that it gives a penalty, but it ſeems 
de ſomewhat more than ſo, for this prohibits the ſei- 
te of the goods of a party impriſoned, tho he were 
d indicted, but not yet convicted, where unqueſtion- 
the common law allowed ſuch a ſeizure, as is before 
ared, if the party, or his friends did not ſecure the 
h-coming of the goods where the party was indicted. 
ut upon this ſtatute theſe things are conſiderable. 

or. I. B b 1. Whe- 
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ſtopt in the tenants hands, and no precept was granted 
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1. Whether it extends to treaſon ; it ſeems it doth, for 
as all treaſon is felony and more, ſo in a ſtatute of thi; 
nature for advancing of juſtice it ſeems compriſed in it, 
for it is within the reaſon of the law, and vide Co. P. C. 
p. 228. tho I know it was otherwiſe held, or at leaf 
doubted in the caſe of Sir Henry Vane, whoſe rents were 


for their delivery, tho before conviction, yea and before 
the indiament, tho after impriſonment 1661. 

2. Whether it extends to a party, that is at large and 
out of priſon, whether indicted or not indiQted, and x 
to that, 1. It ſeems clearly that it doth not repeal the 
ſtatute of 25 E. 3. cap. 14. touching the ſecond Cajia 
with a ſeizure of goods. But 2. As to other perſons, 
that are at large and not indifted, nor proceſs, as before, 


m 
made upon their indictment, it ſeems to me, that if they bi 
fly not, there can be no ſeizure at all made, whetherthey ſes 
are indicted or not, for the ſtatute did not intend great no 
er privilege to a party impriſoned for an offenſe of this bei 
nature, than he that is at large. 3. That if he be at lame 

and fly for it, yet his goods cannot be ſeized and remor- the 
ed, whether he be indicted or not indiffed. 4. That i fau] 
he be indiQted and at large, yet the. goods cannot be re- Wi to i 
moved, but only viewed, appraiſed, and inventoried in WW (un| 
the houſe or place, where they lie. 5. That altho tle Wi the 


goods may not be removed, becauſe the ſtatute now hath WW and i 
taken away that removal, that was in ſome caſes at com- Villa 
mon law, yet neither in caſe of treaſon nor in caſe of f- tho t 


lony, where the party is at large, is it within the penalt By 
of the ſtatute as to the point of forfeiture of the doube praili 
value, for as to that the ſtatute is penal, but it is with" re, 
the directive and prohibitory part of the ſtatute, which H int 
an equal conſtruction and interpretation prohibits H thy 
thing to be practiſed, and hath altered the law as to er (ol 
removing the goods of the party before conviction. '0 pre 

And yet I know not how it comes to paſs, the uſe iſ" 13 
ſeizing of the goods of perſons accuſed of felony, M !V. 
impriſoned or not impriſoned, hath ſo far obtained , th 


withſtanding this ſtatute, that it paſſeth for law A 


common practice as well by conſtables, ſheriffs and * 
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nothing more uſual : vide Dalton's Juſtice of Peace, cap. 


for want of ſureties may ſeize and appraiſe them, and then 
deliver them to the town ſafely to be kept, until the pri- 
ſoner be convict or acquit, and cites for it Stamf. 192. 
8. Rep. 171. and B. Forfeiture 44. | 

It ſeems the opinion therefore of my lord Coke, P. C. 


upon the ſtatute of 1 R. 3. TS 

1. That before the inditment the goods of any perſon 
cannot be ſearched, inventoried, nor in any ſort ſeized. 

2. That after indictment they cannot be ſeized and re- 


moved, or taken away before conviction or attainder ; 


but then it may be ſaid, to what purpoſe may they be 

ſearched and inventoried after indictment, if they may 
- WH not be removed, but are equally liable to embezzling as 
before. 
: I think he is not bound to find ſureties, neither hath 
the officer at this day any power to remove them in de- 
fault of ſureties, and commit them to the vill, but only 
to inventory them and leave them where he found them, 
(unleſs in caſe of the ſecond Capias, whereof before) for 
the priſoner or party indicted may ſell them bend fide ; 
and if he may do ſo, the vendee may take them, and the 
Villata cannot refuſe the delivery of them to the vendee, 
tho the goods had been delivered to them. 

But there is this advantage by the viewing and ap- 
praiſing, that thereby the king is aſcertained what the goods 
ne, and may purſue them that take or embezzle them, 
by information, (if the party happen to be convict) and 
try the property with them, whether they are really ſold, 
or fold only fraudulently without valuable conſideration 
o prevent the forfeiture, and ſo forfeited by the ſtatute 
« 13 Eliz. cap. 5. notwithſtanding ſuch fraudulent fale. 
IV. Laſtly, touching execution of judgments of trea- 
u, they are directed by the judgment, whereof before. 


% Aae Edit. cap. 163. P. 838. 
B b 2 There 


the king's officers, as by lords of franchiſes, that there is 


110. (þ) in affirmation of it, viz. that the officer may 
ſtill take ſurety, that the goods be not embezzled, and 


cap. 103. hath truly ſtated the law, at leaſt as it ſtands 
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There be nevertheleſs ſome things, that accidentally 
happen, that ſuſpend or abate the execution. 
Black, 1. Reprieves ex arbitrio regis vel judicis, the king may 
Com. lib. by command or precept under his great or privy ſeal, 
. ch. xxxi. privy ſignet, or ſign manual, yea by ſignification under 
the hand of the ſecretary of ſtate, or at this day by the 
ſubſcription of a maſter of requeſts, command the re- ö 
prieve of one condemned of treaſon or felony. f 
And altho the judge, by whom judgment is given, " 
ought to be very cautious in granting a reprieve of one 
condemned for treaſon before him, yet he may, upon . 
due circumſtances do it, as well in caſe of treaſon, as fe- Al 
lony. | ne 
And this reprieve he may grant, and after he hath at 
granted it may command execution after the ſeſſions ad Btu; 


adjournment of the commiſſion. Dy. 205. ver 
There are other reprieves, which are not arbitrary, but Wwe 
guaſi de jure. ſect 


1. In reſpect of pregnancy, for tho pregnancy be o chat 
plea to delay judgment, yet it is a plea to delay exe · chil 
tion, and therefore whenever any judgment in treaſon o ike, 
felony is given againſt a woman, it is the duty of the 

judge, before he finiſh his ſeſſions, to demand of he 
what ſhe can allege why execution ſhould not be made; 
yea in all caſes, where a priſoner attaint is brought ito 
another court, or reprieved to another ſeſſions, he ought 
not to have any award of execution againſt him, til he me 
be firſt demanded, what he can ſay, why it ſhould a ben, 
be, for poſſibly he may have a pardon after judgme" Weſſon 
22 Aſſ. 71. = 17 

This plea of pregnancy in retardationem executimiioe tl 
hath theſe incidents to it: 1. She muſt be with child of 1fWrcy, 
quick child. 2. it be alleged, the judge, before wh" Wherefo 
it is alleged, muſt impanel an inqueſt of women ex And 

to enquire of the truth of her allegation, viz. whetWFieves 
ſhe be with child of a quick child, and if they find nd, 
is, then her execution is to be reſpited, if not, ſhe 5 Woulq. 
be executed, | 

If it be found by the jury of women, that ſhe “ "Wi new 

with child, ſome have uſed to command a reſpite of Mer thi 


3 execution till a convenient time, [for inſtance a 15 
. | ay 
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after her delivery, and then to be executed; but this 
ſeems irregular, for ſhe may have a pardon to plead, and 
therefore it is to be reſpited till another ſeſſions. 12 
Af. 10. 1 | 
15 ſhe have once had the benefit of this reprieve and be 
Jelivered, and afterwards be with child again with an- At. 
other quick child, ſhe ſhall not have the benefit of a ti th 
farther reſpite of the ſame judgment for that cauſe : quod 420410 
vide 23 AJ. 2. Coron. 188. 22 E. 3. ibidem 253%, 8108 
If the jury of women be miſtaken in their verdi&, and bt 
find her quick with child, where in truth ſhe was not at 0 
all with child, (as once it happened at Aleſbury) if the 1 
next ſeſſions of goal - delivery, or yer and terminer happen Url 
at that diſtance, that it is impoſſible by the courſe of na- {10 
| WS ture, that ſhe could be with child, but ſhe muſt be deli- ie Tf 
vered meſne between the former ſeſſions and this, as if it | eee 
were ten months, c. ſhe ſhall be executed; hut if the IR 
ſecond ſeſſions happen within ſuch time after the firſt, 
that by courſe of nature ſhe may ſtill continue with 
hild, as if it be within the diſtance of ſix months or the 
like, then ſhe ſhall continue under the firſt reprieve till 
Another ſeflion, nam licet tempus ordinarium vitalis fetus 
t poft 16. vel 18. ſeptimanas poſt impregnatam, tamen in 
ubuſdam citius contingere poteſt juxta medicorum placita. 
If in truth ſhe were not with child with a quick child 
t the time, when the jury gave their verdict, but be- 
me -quick after, nay tho ſhe were not at all with child 
hen, but became with child before the time of the ſecond 
ſon with a quick child, in my opinion ſhe ſhall have 
ſecond reprieve by reaſon of pregnancy, for the advan- 
age that ſhe had at firſt was not really becauſe of preg- 
ncy, but by a miſtake of the jury of women, and 
erefore in favorem prolis ſhe ſhall now have it. 
And therefore, as hath been ſaid, in all caſes of re- 
ieves for pregnancy the judge ought to make a new de- 
und, what the priſoner hath to ſay, wherefore execution 
ould not be awarded, for the firſt reſpite being by a 
Ind of matter of record ſhall not be determined without 
new award of execution; and altho clerks of aſliſes 
ter thoſe reſpites and * only in a bock of Agenda, 
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really diſtracted, muſt award a reprieve de jure till another 
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yet regularly they are ſuppoſed to be entered of record, | 
and theſe memorials are warrants for ſuch entries, tho 4 


facto it be not uſually done. 


Another cauſe of regular reprieve is, if meſne between 
the judgment and the award of execution the offender 
become non compos mentis (i), the judge in that caſe may 
both in caſe of treaſon and felony ſwear a jury to enquire Wil 
ex officio, whether he be really ſo, or only feigned or 
counterfeit; and thereupon if it be found that he he 


ſeſſions, Co. P. C. p. 4 and the ſtatute of 33 H. 8. ach. , 

20. that directed an execution of parties convict of tres. 
ſon notwithſtanding inſanity intervening after judgment th 
is repealed, by 1 & 2 P. & M. de quo ſupra p. 283. tc 
Now as to the abating of ſome parts of the execution in it, 
caſe of high treaſon, as drawing, hanging, eviſceratiog pr 
and quartering, and leaving the offender only to be be Wi pe 
headed, this may be, and uſually is by the king's war | 
rant under his great ſeal, privy ſeal, yea or his priy | 
ſignet, or ſign manual, as uſually is done in caſe of o. 
blemen or great men falling under that judgment, for one BW par 
part of the judgment, viz. decollation, and the fub- \ 
ſtance of the whole judgment, viz. the death of the par- WW per! 
ty, is performed. | | u,) 
ume 


(i) See Sir John Hawles's remarks on the trial of Char T 
Bateman, State Tr, Vol. IV. p. 204. Sek 
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c H A P. XXVIIL. 


Trching the crime of * of treaſon , and felony, 
c. 7 23 


HO the order propoſed in the beginning ſhould re- Black, 
fer miſpriſion of treaſon to that ſeries of offences, Coch lib. 
that are not capital, yet becauſe this offenſe hath relation page 119, 
to treaſon, and may be of uſe to explain the nature of 120, 141, 
| it, I ſhall here take it into confideration, referring miſ- —_ 
| WY prifion in its large and comprehenſive nature to its pro- P. C. Ch, 
per place, | e „ 
Miſpriſion of treaſon is of two kinds. a n Rum. 
1. That which is properly ſuch by the common law. tit. trea- 
2. That which is made miſpriſion of treaſon by act of 72: 39% 


parliament, felony, p. 


\ 


1776. 


. 


perſon knows of a treaſon, tho no party or conſenter to 
u, yet conceals it and doth not reveal it in convenient 
time. | | $2.3 
Tho' ſome queſtion was antiently, whether bare con- 
cealment of high treaſon were treaſon, yet that is ſettled 
by the ſtatute of 5 & 6 E. 6. cap. 11. and 1 & 2 P. & 
M. cap. 10. viz. that concealment or keeping ſecret of 
high treaſon ſhall be deemed and taken only miſpriſion of 
treaſon, and the offender therein to ſuffer and forfeit, as 
In caſes of miſpriſion of treaſon, as hath heretofore been 
uſed; tho in the time of Henry VIII. and Edward VI. 
ome things were made miſpriſion of treaſon, that were 
ot ſo formerly, yet by the ſtatute of 1 Mar, cap. 1. it is 
nated, that nothing be adjudged te be treaſon, petit 
reaſon, or miſpriſion of treaſon, but what is contain- 
0 in the ſtatute of 25 E. 3. and altho that act of 25 
3. do not make or declare miſpriſion of treaſon, yet 
doch it in effect by declaring and enacting what is trea- 
", which is the matter or ſubje& of miſpriſion of trea- 
B b 4 | ſon, 


7 


Miſpriſion of treaſon by the common law is, when a 775; Edit. 
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4 Black. 
Com. ch. 
ix. p. 120. 


tho the crimes of treaſon or miſpriſion of treaſon be not 
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ſon, tho the miſpriſion or concealment thereof be a crime, f 
which the common law defines what it 1s. 

Therefore ſince the ſtatute of 25 E. 3. is by the ſtatute 
of 1 Mar. cap. 1. made the ſtandard of treaſon, it remain; 
to be_ enquired, what ſhall be ſaid: the concealment of 
ſuch a treaſon according to the reaſon and rule of the 
common law. | | | 

If a man knew of a treaſon, by the old law in Bra. 
ton's time he was bound to reveal it to the king or ſome 
of his counſel within two days, guod fi ad tempus diſſims- 
laverit & ſubticuerit, quaſi conſentiens & aſſentiens, ti 
ſeduftor domini regis (a); but at this day it is but miſ- 
priſion, if he reveals it not as ſoon as he can to ſome 
judge of aſſiſe, or it ſeems to ſome juſtice of peace, for 


within the commiſſion of a juſtice of peace to hear and 
determine, yet, as it is a breach of the peace, the juſtice 
of peace may take information upon oath touching it, 
and take the examination of the offenders and impriſa 
them, and bind over witneſſes, and tranſmit theſe exam 
nations and informations to the next ſeſſions of gaol. del. 
very or oyer and terminer to be further proceeded upon, 
as is truly obſerved by Mr. Dalton (b), cap. go. nay, | 
have known chief juſtice Rolle affirm, that juſtices of the 
peace may take an indictment of treaſon, tho they cat- 
not determine it, viz. as an information or accuſation 
tending to the preſervation of the peace. 

But ſome treaſons enacted by ſome ſtatutes are limite 
to be heard and determined by them, as appears in ſom 
of the ſtatutes before mentioned, p. 350. 

It is ſaid 3 H. 7. 10, Stamf. 38. a. Dalton, cap. 89. (i 
the uttering of falſe money known to be falſe is milpn- 
ſion of treaſon; but it is a miſtake ; indeed it is a git 
miſpriſion, but not miſpriſion of. treaſon, unleſs the ut 
terer know him thgt counterfeited it, and conceal * 


(a) Brad. Lib. III. d. corona, 452. This laſt book ſays iti 
cap. 3. muiſpriſion of treaſon, but le ore p. 
(b) New Edit. cap. 141. p. other two only ſay it is am 
460. prifion. 
(c) New Edit. cap. 140. p. 


— 
3 


HISTORIA PLACITORUM CORONE. 
indeed is miſpriſion of treaſon, but not the uttering of it, 


for the money is not the traitor, but he that counterfeited 


it, and his counterfeiting 1s the treaſon. 

As all treaſons and declarations of treaſons between 
2c E. z. and 1 Mar. are repealed by 1 Mar. cap. 1. fo 
conſequently all miſpriſions of any other treaſon not con- 


tained in 25 E. 3. are thereby repealed, Coke P. C. p. 24. 


hath theſe words, Miſprifion of treaſon is taken for conceal- 
ment of high treajon or petit treaſon, and only of high trea- 

on or petit treaſon ſpecified and expreſſed in the a of 25 E. 
3. and in the margin, that is of ſuch treaſon high or 
petit, as it expreſſed in the att of 25 E. 3: and of no 
other treaſon ; and accordingly uttering of counterfeit 
coin was agreed by the court (4) at Newgate, Auguſt, 
1661. to be neither treaſon nor miſpriſion of treaſon 
within the ſtatute of 25 E. 3. but only puniſhable with 
fine and impriſonment ; ex libro domini Bridgman manu ſud 
cripto. 

2 ſubſequent act of parliament after 1 Mar. make a 
new treaſon, the concealment of ſuch a treaſon is certain- 
y miſpriſion of treaſon for theſe reaſons, 1. Becauſe miſ- 
priſion of treaſon is not any ſubſtantive crime of itſelf, but 


? relative to that, which is, or 1s made treaſon, and a kind 
f neceſſary conſequent and reſult from it, as the ſhadow 
„oldows the ſubſtance. 2. And hence it is, that tho the 
o ltute of 25 E. 3. does not by expreſs words enact miſ- 


led by that act, the ſtatute of 1 Mar. cap. 1. enaQts there 
all be no miſpriſion of treaſon but what is enacted by 
he ſtatute of 25 E. 3. for tho that act ſpeaks not of miſ- 
riſfion of treaſon, yet ſettling thoſe things that are trea- 
on, it doth virtually and. conſequentially make the con- 
ealing of any of them miſpriſion of treaſon ; but yet 
nber, when the act of 1 & 2 P. & M. cap. 10. enaQts 
livers new treaſons, tho it enacts nothing to make the 
oncealment thereof miſpriſion, yet in the proviſo above- 
entioned it takes notice, that concealment of any of theſe 
reaſons would be at leaſt miſpriſion of treaſon, and there- 
ore provides, that the concealment thereof ſhall not be 


(d) In the caſe of Richard Oliver, Kel. 33. 


riſion of treaſon to be an offenſe, yet treaſons being ſet- 


adjudged 
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4 Black, 
Com. ch. 


2X. p. 120» 
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adjudged- treaſon, but only miſpriſion of treaſon, any 
thing above-mentioned to the contrary thereof notyith. 
ſtanding ; and the like clauſe is in the above-mentioned 
ſtatute of 5 & 6 E. 6. cap. 11. Again, my lord Cty, 
P. C. cap. 65. p. 139. ſays, As in caſe of high treaſon, whe. 
ther the treaſon be by the common law or by flatute, the wy. | 
cealment of it is miſpriſion of treaſon ; ſo in caſe of fel, | 
«whether the felony be ly the common law or flatute, . 
concealment of it is miſpriſion of felony; ſo that certainly, if 
a felony or a treaſon be enacted by a new law, the con. Wi 
cealment of the former falls under the crime of miſpriſion 0 
of felony, and the latter under the crime of miſpriſion a 


| treafon, as a conſequent of it without any ſpecial word 


enacting it to be ſo. | | 

All treaſon is miſpriſion of treaſon and more, and there. 
fore, he that is aſſiſting to a treaſon, may be indiQed of 
miſpriſion of treaſon, if the king pleaſe. Stamf. P. C. 3. 


m 
bs, To. ©-'G..430. 3 4. 10. _ 

Altho the ſtatute of 1 & 2 P. & M. cap. 10. hath » th 
to treaſons repealed the ſtatute of 33 H. 8. cap. 24. r co 
trying treaſons in one county committed in another, a no 
it hath not repealed the ſame ſtatute as to the trial cmi 


murder and miſpriſion of treaſon, which may yet be trie 
according io the ſtatute of 33 H. 8. cap. 23. | 
In caſe of miſpriſion of treaſon and miſpriſion of ſel- 
ny, as well as in caſe of treaſon or felony, or acceſſay 
thereunto, a peer of this kingdom ſhall be tried by peen, 
but the indictment is to be by a common grand inquel. 
2. Ce. Infl. 49. 1 | | 
The judgment in caſe of miſpriſion of treaſon is loſs d 
the profits of his lands during his life, forfeiture of goods 
and impriſonment during life. 4 | 
By what hath, been ſaid touching miſpriſion of treaſn 
we may eaſily colle&. what is the crime of miſpriſion d 
felony, namely, that it is the concealing of a felony which 
a man knows, but never conſented to, for if he conſented, 
he is either principal or acceſſary in the felony, and conſe 
quently guilty of miſpriſion of felony. and more. 
The judgment in caſe of miſpriſion of felony in cal 
the concealer be an officer, as ſheriff or bailiff, * 
1 
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by the ſtatute of Wiſtminſt. 1. cap. g. (e) impriſonment for 
a year and ranſom. at the king's pleaſure ; if by a com- 
mon perſon, it is only fine and impriſonment. 


„ And note once for all, that all thoſe acts of parliament, 


e- dhat ſpeak of fines or ranſoms at the king's pleaſure, are 

. always interpreted of the king's juſtices : vide Co. Magna 4 Black. © 
„c ſuper Har. Wefmint 1 cap. 4. in fine (f) & fepins Sm. oh. 

„bi. 2 R. 3. 11. 4. voluntas regis in curid, not in camerd, © © 
if And it ſeems, that miſpriſion of petit treaſon is not 

f. ſubje& to the judgment of miſpriſion of high treaſon, but 

60 only is puniſhable. by fine and impriſonment, as in caſe of 

of WF miſpriſion of felony. 

0 II. 1 come to miſpriſions of treaſon. ſo enacted by acts 


of parliament ſince 1 Mar. cap. 1. for as before is ob- 
ſerved, by that act all miſpriſions, that by any ſtatute 
made after 25 E. 3. are either expreſsly or conſequentially 
made miſpriſions of treaſon, are repealed and ſet aſide. 
All acts of parliament, that after 1 Mar. enacted any 
thing to be high treaſon, do conſequentially make the 


2 
S. 7 


not in expreſs words enact the concealment thereof to be 
miſpriſion of treaſon, as hath been before ſhewn, and the 
like in caſe of felony. 3 

And conſequently thoſe acts of parliament, which 
enaQted temporary treaſons, as the ſtatute of 1 2 P. && 
M. cap. 10. the act of 1 Eliz. cap. 5. Cc. fo far forth 


alſo temporary, and expire with the act, and where the 
ads of treaſon are perpetual, or being but temporary are 
made particular by ſome other act of parliament, the miſ- 
0G, priſon of ſuch treaſons remains ſuch, as long as the act 
of parliament making ſuch treaſon continues, or is con- 


ar. touching counterfeiting of foreign .coin made cur- 
nt by proclamation, or clipping or waſhing coin. 


And the like is to be faid in all reſpeQs of miſpriſion 
f felony made ſo by act of parliament. | 


caſe (e) 2 Co. Inft. 172. (f) 2 Co. Inft. 168. 
by But 


concealment thereof to be miſpriſion of treaſon, tho it do 


5 they are temporary, the miſpriſions of ſuch treaſons are 


inued, as upon the ſtatutes of 5 Eliz. and 18 Eliz. 1 
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quential upon the making of treaſon, but particularly en- c 
a 


Foſter, 341. 


; poſt facto to their perſons ; ſee this difference in the pen- 
ning of ſeveral as of parliament, for the firſt part; 


« fenſe made treaſon by this act, other than ſuch as a7 
« before declared to be in caſe of miſpriſion of treaſon: 


HISTORIA PLACITORUM CORON# 
But beſides theſe crimes, that are conſequentially miſ. 


priſion of treaſon, ſome offenſes are made miſpriſion of 
treaſon, as a kind of ſubſtantive offenſe, and not conſe- C 


Thoſe of that kind, that are perpetual and have con. 6 
tinuance are as follow : 6 

14 Eliz. cap. 3. They that counterfeit foreign coin 
of gold or ſilver not permitted to be current in tis 
& kingdom, their procurers, aiders, and abetters ſhall 6c 
& ſuffer, as in caſe of miſpriſion of treaſon. 

And note, that in that act (aiders) are intended of aider 
in the fact, not aiders of their perſons, as receivers and 
comforters, for, as hath been obſerved p. 236. in ſome 
acts of parliament aiders being joined with procuren, 
counſellors and abetters are intended of thoſe, that ar 
aiding to the fact; but in other acts of parliament, 
where the word. aiders is joined with maintainers and 
comforters, it is intended of thoſe, that are aiders 


Eliz. cap. 11. 18 Eliz. cap. 1. 1 Mar. feſſ. 2. cap. 6. 
touching coin, and for the ſecond part this expreſs di- 
tinQion obſerved 13 Eliz. cap. 2. touching publiſhing of 
bulls of abfolution, where the former kind are enaQted to 
be traitors ; the ſecond incur a præmunire; the like 2; 
Eliz. cap. 1. | | 

13 Eliz. cap. 2. © If any bull or abſolution, or inſt 
« ment of reconciliation to the ſee of Rome be offered to 
« any perſon, or if any perſon be moved or perſwaded 
* to be reconciled, if he conceal the ſaid offer, motio! 
« or perſwaſion and doth not diſcover or ſignify it by Mundt 
« writing or otherwiſe within ſix weeks to ſome of the 
4% privy council, &c. he ſhall incur the penalty and for- 
i feiture of miſpriſion, of treaſon, and that no perſon 
& ſhall be impeached for miſpriſion of treaſon or any o- 


nota, had it not been for this clauſe the concealment ge- 
nerally of any treaſon within this act had been miſpriſon 


of treaſon, 
| 23 Els 
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23 Eliz. cap. 1: © All perſons, that ſhall put in prac- 
« tice to abſolve or withdraw the ſubjects of the queen 
« from their obedience, or to that end perſwade them 
« from the religion here eſtabliſhed, or if any perſon 
« ſhall be ſo abſolved, every ſuch perſon, and their 
« counſellors and procurers thereunto, ſhall be adjudged 
« guilty of high treaſon. 3365 „ 

« And all perſons, that ſhall wittingly be aiders and 
« maintainers of ſuch perſon ſo offending, or any of 
« them, knowing the ſame, or which ſhall conceal any 
« offenſe aforeſaid, and not reveal it within twenty days 
« after his knowledge thereof to fome juſtice of peace, 
« or other higher officer, he ſhall ſuffer and forfeit, as in 
« miſpriſion of treaſon. 


CH 4 FF xm 


| = . Black. 
A S at common law there was great uncertainty in & = "4 


It is true, that all the petit treaſons declared in this 293 204- 


. ſtatute (a) were petit treaſons at common law, as for a oth a 165 
„nt to kill his maſter or miftreſs, 12 4 30. a wo- 324, 336. 
aw | 


in to kill her huſband, as appears 15 E. 2. Corone 383. p. C. ch. 
and the judgment was the ſame at common law in ſuch 33. 
ales, as now, and the lands of him, that was attaint of 4 Pura. 


* 


2 petit treaſon, eſcheted to the meſne lord, of whom they * 
of. e held, 22 Af. 49. ſo that as to theſe things the act 


f 25 E. 3. was but an affirmance of the common law. 

But yet there were certain offenſes, that were petit 
reaſon at common law, that are reſtrained and abrogat- 
by this ſtatute from being petit treaſon. 


(4) wis. 25 Edw. 3. 
| 15 E. 2. 


Concerning petit treaſon. | þ 15 


3. 


high treaſon, ſo there was in petit treaſon. xiv. p. a. 
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15 E. 2. Corone 383. A woman intending to kill her 
huſband beat him ſo, that ſhe left him for dead, but yet 
he recovered, for this attempt the wife had judgment to 
be burned. 

Fleta, Lib. I. cap. 22. Britton, cap. 8. If the homage 
or ſervant falſify the ſeal of his lord, or had committed 


adultery with the lord's wife or daughter (6), it was pe- 


tit treaſon. 

But theſe are taken away by this act of 25 E. 3. and ar: 
reduced only to theſe three ranks: | | 

1. The ſervant killing his maſter or miſtreſs. 2. The 
wife killing her huſband. 3. The clergyman killing his 
prelate or ſuperior, to whom he owes faith and obedience. 

All petit treaſon comes under the name of felony, ani 
a pardon of all felonies, where petit treaſon is not exceyt- 
ed, at common law pardoned petit treaſon, and ſo at thi; 
day doth a pardon of murder. 

A man or woman, that commits petit treaſon, may be 
indicted of murder, but if all felonies, &c. are pardoned 
by act of parliament, wherein there is an exception «f 
murder, it ſeems that a murder, which is a petit treaſon 
alſo, is diſcharged and not within the exception, M. 6 
7 Eliz. Dyer 235. (c) | 

The killing of a maſter or huſband is not petit treaſon, 
unleſs it be ſuch a killing, as in caſe of another perſon 
would be murder, and therefore upon an indictment o 
petit treaſon for a ſervant killing his maſter, if upon the 
circumſtances of the caſe it appears to be a ſudden falling 
out, and the ſervant upon a ſudden proyocation kills hi 
maſter, which, in caſe it had been between other perſons, 
had been only manſlaughter, the jury may acquit him of 
petit treaſon, and find him guilty of manſlaughter ; and 
thus it was once done before me at Dorcheſter aſſizes, and 
another time before juſtice Windham at Coventry aflizes, 
tho the indictment were for petit treaſon. 

If a wife conſpire to kill her huſband, or a ſervant to 
kill his maſter, and this is done by a ſtranger in purſu- 

(b) Britton adds, or the nur/- der does not include a parde! 
es of his children. of petit treaſon, nor can one 

(c) The reaſon of this is, guilty of petit treaſon be indicl 
becauſe petit treaſon is an of- ed of murder. See Rex verivs 
fenſe of anothei ſpecies, 6. Co. Criſpe, State Tri. Vol. VI ? 
Rep. 13. 6. but then by the 224, 225. 


ſame reaſon a pardon of mur- 
ance 
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ance of that conſpiracy, it 1s not petit treaſon in the ſer- 
vant or wife, becauſe the principal is only murder, and 
the being only acceſſary, where the principal is but mur- 
der, cannot be petit treaſon ; but if the wife and a ſer- 
vant conſpire the death of the huſband, being his maſter, 
and the ſervant effect it in the abſence of the wife, it is 
petit treaſon in the ſervant, and ſhe is acceſſary before to 
the petit treaſon, and ſhall accordingly be indicted and 
burnt. P. 16 Eliz. Dy. 5 32. a. 40 Af}. 25. 


If the ſervant and a ſtranger, or the wife and a ſtranger 


conſpire to rob the huſband or maſter, and the ſervant or 
wife be preſent and hold the candle, [while the huſband 
or maſter is killed*,] the ſtranger is guilty of murder, 
and the wife or ſervant guilty of petit treaſon as principal, 
becauſe preſent. 2 & 3 P. & M. Dy. 128. a. 


So that the ſtatute of 25 E. 3. doth not only extend to 


the party, that aQtually commits the offenſe, but alſo to 


thoſe that were procurers, aiders or abettors, ſcilicet, if 


they be preſent, they are guilty of petit treaſon as prin- 


cipals, if abſent, yet if the offenſe in the principal be pe · 


tit treaſon, the offenſe in the acceſſary before is petit trea- 
ſon, as acceſſary, as in Brown's caſe, Dy. 332. a. 

If a wife or a ſervant intending to poiſon or kill a 
ſtranger, and miſſing the blow, the wife by miſtake kills 
or poiſons her huſband, or the ſervant his maſter, this, 
that would have been murder, if it had taken effect againſt 
the ſtranger, becomes petit treaſon in the death of the 
huſband or maſter. Plowd. Com. 475. b. Crompt. de pace 
regis 20. b. and Dalt. cap. 91. (d); ſo if he ſhoot at F.S. 
and miſſing him kills his maſter. . 76:9. | 

If the wife or ſervant conſpire with a ſtranger to kill 
the huſband or maſter, if the wife or ſervant be in the 
ſame houſe, where the fact is done, tho not in the ſame 
room, it is petit treaſon in them, and they are principals 
in law, becauſe in law adjudged to be preſent, when in 
the ſame houſe ;z but if they had been abſent, then they 


* Theſe words are not in ſenſe plainly requires them. 
the MS, but they are in the (4) New Eait. cap, 142. p. 
caſe cited from Dyer, and the 463. 

+59 had 


379 


Ds nk 


— 8 8 — . 
8 a 2 = DD 2 
PR” +40, — 


. 


PLE 
_—_—_ — 
> _ 


1 Beg. 
* 
<yY 


3 * 


—— 
rr 


e reer? 


. "mes Rene Bae'6 te 


l 
AS 
* 
* 
* 
* 
* 1 U 
„ 
* 
* 
* 
* 
by * 
4 7 
4 : 
$48 By 
7 
= 
*. 9 
<4 
17 þ 
{C4 : 
1 
2 
X& 
«1 
7 
1 
N r 
12 
3 
344] 
U c 
* „ 
0 


- OT CG” PE WE” 
— 


— — — 


rr 


1 


—— 
— 


. 380 


or be bound apprentice to him, and kills his father ot 


| Lambart Fuſtice. 248. Crompt. 19. 6. 


BHISTORIA PLACITORUM CORONE. 


had been only acceſlaries before the fact to murder 
Crompt. de pace regis 21. 4. Blechenden's caſe. 

If the wife or ſervant command one to beat the hy. 
band or maſter, and he beats him, whereof he dies, if the 
wife or ſervant be in the ſame houſe, it is petit treaſon in 
the wife or ſervant as principals, but murder in the 
ſtranger. -Crompt. 20. b. Plowd. Com. 475 b. 

For whatſoever will make a man guilty of murder vil 
make a woman guilty of petit treaſon, if committed upon 
the huſband, or the ſervant, if committed upon the maſter. 

Eadem lex mutatis mutandis for an inferior clergyma 
in relation to his ſuperior. | 

But now to deſcend to particulars. 

I. A ſervant killing his maſter. 

Who ſhall be ſaid @ ſervant or a maſter. 

If the ſervant kills his miſtreſs or his maſter's wife, thi 
is petit treaſon within this act. 19 H. 6. 47. Plowd. Cm. 
86, 5. Co. P. C. 20. 12 Af. 30- 

If a ſervant, being gone from his maſter, kills hin 
upon a grudge, that he conceived againſt his maſter, 
while he was in his ſervice, which he attempted while hi 
ſervant, but was diſappointed, it is petit treaſon. 33 4 
7. Plowd. Com. 260. a. Co. P. C. 20. 

If a child live with his father as a ſervant, as if he re- 
ceive wages from him, or meat and drink for his ſervice, 


mother, this is petit treaſon at this day. (J) 

But if he receives no wages, nor meat and drink for hi 
ſervice, or be not bound apprentice to him, but only 
his ſon and not his ſervant, and kills his father, this ws 
petit treaſon at common law. 21 E. 3. 17. ö. per Thr) 
(g; but the better opinion is, that it is not petit treaſoo 
at this day, becauſe this ſtatute of 25 E. 3. ſhall not i 
this caſe be extended by equity: guad vide Co. P. C. 20 


(f) 1 Mar. Daliſon 14. (bis maſter) for mit beit 
(g) The book ſays, he was abreviated, (as perhaps it vat 
indicted for killing his mere in the MS. of the year- 
(his mother) but Coke P. C. p. may be read either way, be 
20. ſays it is miſprinted, and the laſt ſeems the moſt probe 
that at ſhould be read maiffre, ble, 


II. The 
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II. The wife killing her huſband. _ 

If the huſband kills the wife it is murder, not petit 
treaſon, becauſe there is ſubjection due from the wife to 
the huſband, but not è converſo. | 

If the wife be divorced from the huſband cau ſd adul- 
terii vel ſævitiæ, ſhe is yet a wife within this law, becauſe 
this diſſolves not the vinculum matrimonii by our law, for 
they may cohabit again, but otherwiſe it is, if they be 
divorced cauſd conſanguinitatis or præcontracliis, for then 
the vinculum is diſſolved, they are no more huſband and 
wife. 

If 4. be married to B. and during that intermarriage 
A. marries C. tho C. be, as to ſome purpoſes, a wife de fatto, 
yet ſhe is not a wife within this law, for the ſecond mar- 
riage was merely void, tho perchance ſhe may, upon cir- 
cumſlances, be a ſervant within the former clauſe, if ſhe 
cohabit with J. and he finds her neceſſaries for her ſub- 
hitence ; tamen quære. 

III. The clergyman killing his prelate, &&c. 

If a clergyman living and beneficed in the dioceſe of 
A. kills the biſhop of that dioceſe, it is petit treaſon ; but 
it he kills the biſhop of the dioceſe of B. it is only murder. 

If a clergyman hath a benefice in the dioceſe of A. and 
after, by diſpenſation, takes a benefice in the dioceſe of B. 
it he kills the biſhop of one dioceſe or the other, it is petit 
treaſon, for he owes and ſwears upon his inſtitution ca— 
ronical obedience to the biſhop of each dioceſe, 

If a clergyman beneficed in the dioceſe of J. within 
the province of C. kills his metropolitan, it ſeems it is 
petit treaſon, tho he be not his immediate ſuperior. 

If a clergyman be ordained by the biſhop of A. in or- 
nem diaconi, five preſbyteri ſine titulo, yet it ſeems if he 
ills the biſhop it is petit treaſon, for he profeſſeth 
anorical obedience upon his ordination. 

Concerning proceedings in petit treaſon, 
In high treaſon all are principals, but in petit treaſon 
here are principals and acceſſaries, as well before, as after. 
If the principal be only murder, as being committed by 
ſtranger, the acceſſary cannot be petit treaſon, tho ſhe 
e wife or ſervant. Dy. 332. Brown's caſe ubi ſupra. 
But if the principal be petit treaſon, as being commit- 
0 by a wiſe upon her huſband, or by à ſervant upon 
01. I, ee his 
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Blacks. 
Com. lib. 
iv. ch. 6. 


p. 92. 
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his maſter or miſtreſs, if the acceſſary be of the ſame re. 
lation, viz. a ſervant or wife, the judgment ſhall be 
given againſt the acceſſary, as in petit treaſon ; but if the 
acceſſary, whether before or after, be a ſtranger, tho 
ſuch Aranger be an acceſſary to petit treaſon, yet the 
judgment ſhall be as in a caſe of felony againſt the acceſ. 
ſary, viz. quod ſuſpendatur, for tho he be an acceſlary to 

tit treaſon, which is the principal, yet ſuch acceſlary 
n ſtranger is not, nor can be guilty of petit treaſon, 
becauſe a ſtranger to the party killed, and neither wife 
nor ſervant, | 

At common law, and by the ſtatute of 25 E. 3. cap, 4 
clergy was allowable in caſe of petit treaſon, but not 


in caſe of high treaſon ; but now by the ſtatute of 23 H.. 


cap. 1. 1 E. 6. cap. 12. clergy is excluded from petit 
treaſon, as well as murder, and in the ſame kind. 

If a perſon arraigned of high treaſon ſtands wilfully 
mute, he ſhall be convicted as hath been formerly ſhewn; 
but if arraigned of petit treaſon, he ſtand mute, he ſhall 
bave judgment of () peine fort & dure. Crompt. 19. B. Ci. 
8 | | 

The judgment of a woman convict of petit treaſon is 


to be burnt (%, but (by Stamf. P. C. fol. 182. ö.) in high 


treaſon to be drawn and burnt, unleſs it be in caſe of coin, 
and then only to be burnt, as in caſe of petit treaſon, 

But the judgment againſt a man convit of petit treaſon 
is to be drawn and hanged, trabatur & ſuſpendatur fir 
collum, | 

Stamford in P. C. 182. tells us, that the execution of 
drawing is to be upon a hurdle, but 33 Aff. 7. Sbard jul 
tice commanded, that nothing ſhould be brought, where- 
upon he ſhould be drawn, mes gue ſans cley ou autre chi 
a defouth lui ſoit tray de chivaux hors de la ſale, ou il avail 
Judgement, langue a les furc, Ec. but that ſeverity is di- 
uſed; he is in ſuch. caſes drawn upon a hurdle to tte 
place of execution. 

And thus far touching petit treaſon. 


(hb) The judgment of a wo 
man convict of petit treaſon (0! 
in caſe of coin) is all one 2513 
high treaſon, wiz. 10 be deut 
and burnt. Co. P. C. þ. 21ʃ. 
and ſo is the conſtant pratic 


CHAT. 


(% [Peine fort & dure] but 
now ſee the Stat. 12. Geo. 3. 
ch. 20. as to a perſon, arraizn- 
ed on any inditment, ſtanding 
mute. And 3 Burn, Edit, 
1776. P. 211. 


HISTORIA PLACITORUM CORONE., 


CH AVF. AXE 


Cincerning hereſy and apoſtacy, and the puniſhment thereof, 
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NDER the general name of hereſy there hath been in Blacks. 
ordinary ſpeech comprehended three ſorts of crimes ; Com. Lib, 
1, Apoſlacy, when a cbriſtian did apoſtatize to Paganiſm or iv. ch 4. 
to Fudaiſm, and the puniſhment hereof, as well by the law P. 43» 44- 


of this kingdom, as by the imperial laws, ſeems to have been Ec: 


1 Hawk. 


by death, namely burning. Brag. Lib. III. de corona, cap. PC ch.2 


9. (a), by the imperial law he was ſubject to loſs of goods, 
C:d. de Apoſtatis, tit. 7. lege 1. but it appears not, whether 
he were to ſuffer death, Ibid. 1. 6. unleſs he ſolicited others 
to apoſtacy (b). 2. Witchcraft, Sorlilegium was by the 
antient laws of England of eccleſiaſtical cognizance, and 
upon conviction thereof without abjuration, or relapſe 
alter abjuration, was puniſhable with death by writ de 
beretico comburendo, vide Co, P. C. cap. 6. & libros ibi, 
Extr' de hereticis, cap. 8. F. 5. in 6. 3. Furmal hereſy; the 
old popiſh canoniſts define an heretic to be ſuch, qui male 
entit vel docet de fide, de corpore Chriſti, de baptiſmate, 
peccatorum con feſſione, matrimonio, vel aliis ſacramentis, ec- 
liſee, & generaliter, qui de aligus prædictorum vel de arti- 
ulis fidei aliter prædicat, ſentit vel doctat, quam docet ſanta 
ater eccleſia; and whereas the antient councils and imperial 
onſtitutions grounded thereupon kept the buſineſs of he- 
eſ within certain bounds and deſcriptions, as the Manicbees, 
torians, Eutychians, Ec. quod vide in Codice, Lib. I. tit. 
|. de bereticis, I. 5. in the edict of T heodofius and V alenti- 
an, the papal canoniſts have by ample and general terms 
tended hereſy ſo far, and left ſo much in the difcretion 
1 the ordinary to determine it, that there is ſcarce any 
© ſmalleſt deviation from them, but it may be reduced 
hereſy according to the great generality, latitude, and 


(a) b. 123. 3. (% Then it was capital, Lib. 1, Col. tit. 7. I 5. 
Ce 2 extent 


1 Hawk. 
P.C ch. 3. 
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extent of their definitions and deſcriptions, whereof ſee 
the gloſs of Lindwoed in titulo de Hereticis, cap. 1. Rene. 
rendiſſimæ ad verbum declarentur: the definition of Groſ- 
tead, tho ſomewhat general, is much more reaſonable x; 
we have it given by Mr. Fox, As & Mon. part. 1, þ, 
420. Eft ſententia bumano ſenſu eledia, palam docta, per- 
tinaciter defenſa ; but of this more hereafter. 

In this buſineſs of hereſy, and the puniſhment thereof, 
I ſhall, as near as I can, uſe this method: 1. I will conſider 


in general who is the judge of hereſy according to the | 
common and imperial law. 2. Who ſhall be ſaid an he- 
retic according to thoſe laws. 3. What the puniſhment ; 
of an heretic is according to thoſe laws: then I ſhall con- c 
ſider more ſpecially, viz. 1. What was the method of b 
the conviction of hereſy according to the antient law uſed / 
in England before the times of Richard II. and Henry IV. 

And 2. What was the uſual puniſhment of hereſy herein d 
England before the time of Richard II. and Henry Il. ſy 
3. I ſhall give an accoynt touching the proceeding againſt M 
heretics from the beginning of Richard II. to the twenty: 5 
fifth year of king Henry VIII. 4. What is the method of f 
proceeding, and how the law touching hereſy, heretics 5 


and their puniſhment from 25 H. 8. until the firſt year d 
queen Elizabeth, 5. How the law ſtood from 1 Eliz. to 
this day touching this matter. Fry 

I. According to the common and imperial law, a 


generally by other laws in kingdoms and ſtates, where i © 
the canon law obtained, the eccleſiaſtical judge was the 15 . 
judge of hereſies, and hereby they obtained a large u- n 
riſdiction touching it, ſo that there was ſcarce any thin Wi Pin 
wherein a man diſſented from the doQrine or praQiced 140 
the Roman church, but they took the liberty to determie ab. 
heretical, qui a redo tramite, & judicio eccleſie cathulid . 
deteflus fuerit deviare, & is qui dubitat de fide catbviich = C 
yea even, qui deſpicit & negligit ſervare ea, que Rim; * 
eccleſia ſlatuit vel ſervare decreverat : vide Lindwid " 1 
bæreticis in cap. Reverendiſſime ad verbum declaren' OD 
which left an exceſſive arbitrary latitude in the eccleſiaſt ap | 


judge, and a great ſervitude and uncertainty upon m 
ſubject to their cenſures: the eccleſiaſtical Judge 5 
eithe 
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either extraordinary, viz. certain inquiſitors thereunto 
deputed by the pope, or ordinary, which was the biſhop of 
the dioceſe, as appears by: Lindwood de bereticis, cap. 
knaliter verb. ordinarius in gloſſa; ( only for the more 
ſolemnity of the buſineſs of degradation, which accompanied 


the ſentence of hereſy upon one in orders before the of- 


fender was left to the ſecular power, there were fix, but 
afterwards three biſhops to be preſent in degradation 4 /a- 
crit ordinibus, viz, the epiſcopal, Preſbytcratus, Diacona- 
tus & ſubdiaconatus, but in minoribus ordinibus there was 
only required the biſhop and his chapter, canonici ſive 
clerici, 6 decretal, cap. 2, afterward the buſineſs of degra- 
dation was reduced to one biſhop, viz. the ordinary of 
the place, ſo far at leaſt as the ſame reſpected the ordo 
Preſbyteratiis and inferior orders. | 
But I do not find, that by the canon or civil law the 
declaratory ſentence of hereſy was neceſſary in a provincial 
ſynod, tho in great caſes, eſpecially where a prieſt was to 
be degraded, it was moſt commonly done in a provincial 
ſynod, partly for the greater ſolemnity of the buſineſs, 
and partly becauſe in ſuch ſynods more biſhops and others 
of the clergy were preſent; but how the uſe was in 


p England we ſhall hereafter ſee. | 
rs II. As to the ſecond, touching heretics and their diſ- 

criminations according to the canon law, they may be 
C Ciſtinguiſhed into three ranks: 1. Simplex bereticus, 
8 = Hereticus contumax. 3. Hereticus relapſus. 


1. A ſimple heretic was ſuch, as held an heretical opi- 
mon, but being convened before the ordinary, and the 
opinion being ſubſtantially declared heretical, and the 
party convicted thereof, declares his penitence and abjures 
his opinion, in this caſe he was diſmiſſed without farther 
e bponiſhment, and this abjuration might be required by 

the ordinary, and was of two kinds, viz. a ſpeciaꝶ hbju- 

ation, whereby he abjured that ſingle heretical opinion, 
for which he was condemned, or a general abjuration, 
115 hereby he renounced all heretical opinions: vide Lind- 

word de Hereticis, cap. Reverendiſſimæ verb. niſi reſipiſ- 
cant & abjuraverint in forma eccleſiæ conſueta : and 


. X, See alſo Lindwood de hereticis, cap. item quia verb. 
Ginarii, | 
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1. | this abjuration might be required not only of thoſe, that 
4.9 were detected and convicted of hereſy, but even of thoſe, 
1 that were graviter ſuſpecli; and if they refuſed it, they 
4. proceeded to ſentence them as convict: Extr* de Here 
Zicis, cap. ad abolendam. 
's 2. A contumatious heretic was among them of two 
15 kinds: 1. Such as refuſed to appear before the ordinary, 
| being accuſed of hereſy, and thereupon were duly ex. 
communicate, and ſo continued excommunicate for one 
4: ear, tum velut bæreticus condemnetur, and was thereupon 
a2 delivered or left to the ſecular power, de hereticis, cap.) 
il 4 cum contumacid in Gto, &c. 2. Where the party accuſed 
14 of hereſy. was convict by teſtimony or his own confeſſion, 
1 and refuſed to repent and abjure, ſuch a one might there- 
Az upon be ſentenced as an heretic, and delivered over to the 
| ſecular power, but yet he had this favour or privilege, 
| if even after ſuch ſentence he willingly repented and ab- 
= jured, the ordinary ought to accept thereof, and not 
Þ deliver him over to the ſecular power, but he was ſpared. 
Lindwoed de Hereticis. cap. Reverendiſſimæ verb. reſipſ- 
cant, & Extr* de Hereticis, cap. ad abolend. verb. ſporte 
Tecurrere; but then the ordinary might detain him in 
priſon: vide accordant 1 Mar. Br. Hereſy. : 

3. Arelapſed heretic: and herein they diſtinguiſh between 
fie relapſus, & vere r us :- Lindwood de Hæretici, 
cap. item quia, verb. relaplo: 1. The former is where 1 
man is accuſed of hereſy, and is under a great ſuſpicion 
thereof, but not convicted, only the ordinary puts him 
to abjure, which accordingly he doth, and afterward 
doth entertain, viſit, or comfort heretics, ſuch a perſon 
by the canon law may be ſentenced as an heretic relapſed, 
and delivered over to the ſecular power, but yet the cl. 
dinary may, as before, detain him in priſon without aQual 
delivering of him over to the ſecular judge to be executed 
Lindwood ubi ſupra, & in 6to decretal. cap. 8. Arcuſat 
de bereticis. 2. Vere relapſus is, when a man being 
convicted of hereſy, and abjuring, again falls into hereſy, 
if he be thereupon convicted and ſentenced, there can 
be no ſuſpenſion of the ſentence by the ordinary, tho the 


party repent and conform, but he muſt be delivered ove! 
| to 


\ 
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to the ſecular power, and the ſentence ought to be given, 
and is not by any means to be ſuſpended from execution: 
6to de Hereticis, cap. 4. 3 

But this relapſing is of two kinds according to the qua- 
lity of his abjuration: if the abjuration be general of all 
hereſies, if he after fall into any hereſy, either that where- 
of he was formerly accuſed and convicted, or any other, 
he is to be ſentenced as a relapſed heretic; but if the ab- 
juration be only ſpecial of that hereſy whereof he is 
accuſed, then he is not to be ſentenced, as a relapſed 
heretic, unleſs he after fall again into the ſame hereſy, 
which he ſo ſpecially abjured; but herein there is ſome 
difference among the doctors, for ſome think even after 
a ſpecial abjuration of one particular hereſy, if he falls 
into another hereſy, cenſetur relapſus: vide Extr. de Hære- 
ticis, cap. Accuſat. F. 2. Eum vero in 610 & Lindwood de 


bereticis, cap. Item quia verbo ſimpliciter in glo//a : but the 


ordinary may put this out of queſtion, for it ſeems by the 
canon law he may at his pleaſure in caſes of hereſy require 
a general abjuration, viz. de bæreſi generaliter & ſimpliciter. 

III. Now as to the puniſhment itſelf of hereſy, eſpecially 
of thoſe, that are either contumaces, or relapſi: 1. By the 
civil law; it is true, that the conviction and ſentencing 
of heretics is as well thereby, as by the canon law, left 
to the eccleſiaſtical judge, fo that without a declaration 
or ſentence of the eccleſiaſtical judge the civil juriſdiction 
cannot proceed to inflict any puniſhment. Lindwood de 
bereticis, cap. Reverendiſſimæ verb. confiſcata in glaſſd, 
tho confiſcation of goods of the heretic followed upon his 
conviction, neceſſarto tamen efl ſententid declarativa judicis 
ſuper ipſd confiſcatione, & hec ſententia fieri ſolummods de- 
bet per judicem eccleſiaſticum, & non per judicem ſæcularem: 
vide in 6to de bereticis, cap. ſecundum leges. 

But tho the deciſion and judicial ſentence of hereſy was 
belonging only to the eccleſiaſtical judge, yet the civil 
conſtitutions of emperors and princes did inſtitute and 
ent ſeveral penalties, as conſequential upon ſuch ſen- 
terce, ſuch as were confiſcation of goods, diſheriſon of 
heirs, and in ſome caſes death, as we ſhall ſee hereafter : 
ſuad vide in Codice, Lib. I. tit. 5. de bereticis per tatum. 
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ſeem the antient imperial conſtitutions made a difference 


Jules ſunt pertinaces & relapſi, qui non petunt miſericr. 


pretended power, may be doubtful; but howſoever, i 


55 , por 


HISTORIA PLACITORUM CO RONx. 
As to the penalty of death, ultimum ſupplicium: it ſhould 


between hereſies in relation to that puniſhment : it appear 
by the ediQ of 7 beodoſtus Codice, cap. 4. the Manic bees ard 
Donatiſts were puniſhed with death, and poſſibly ſo were 
the Neſlorians, ibidem cap. 6. and generally all heretics, 
that ſeduced the orthodox to rebaptization, ibid, cap, 23 
many other heretics were under milder ſentences, ſome 
were puniſhed with exile, ſome with extermination from 
the city, ſome with pecuniary mulcts, and - ſome with 
confiſcation, which, it ſeems, was the moſt uſual puniſh. 
ment : but it ſeems, that by the conſtitution of the em- 
peror Frederic,/(which yet is not extant) Hodie indiſtindi 
illi, qui per judicem ecclefiaſticum ſunt damnati de ber, 


diam ante ſententiam, ſunt damnandi ad mortem per ſecular 
poteſlates, & per eas debent comburi A igne cremari, 
Lindwood de bereticis, cap. Reverendiſſimæ verb. pena; 
and from this conſtitution of Frederic the courſe of burring 
generally all heretics indiſtinctly, if pertinacious or relapſed, 
took its riſe. | 

Now as to the penalties by the canon law, it is trie 
they go no farther than eccleſiaſtical cenſures, injundim 
of penance, excommunication, and deprivation of eccle- 
ſiaſtical benefices; but yet they made bold by ſome df 
their conſtitutions to proceed farther, and indeed farther 
than they had authority; ſuch were among others im. 
priſonment by the ordinary, and confiſcation of goods (0, 
but whether they, adventured hereupon only in ſubſe- 
vience to civil conſtitutions, or whether by their ont 


= 


1s ſo decreed in their canons and conſtitutions : vid 
Lindwood de herelicis, cab. Reverendiſſimæ verb. cot 
fiſcata, & ibidem Item quia verb. ſententialiter. 
But indeed as to the inflicting of death upon heretic 
their canons go not ſo far as that; neither indeed need 
they, for emperors and princes being induced by iben 
to enaQ ſuch ſevere conſtitutions, they did in effect tht 


ffend 
partic! 

lh 
hereb 
able t 
archy, 
term 


(e) For in England before forfeited by a conviction for 
the ſtatute of 2 H. 5. cap. 7. hereſy, 3 Co. Inſtit. 43 


neither lands nor goods were | 0 1 
| buſine! ; 
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zuſineſs by ſentencing the heretic, and then leaving him 
o the ſecular power, ſo that the ſecular power was only 
ir nature of their executioner ;z and altho they direct in 
ſeme. caſes of treaſon an interceſſion to be made to the 
ſecular power to ſpare the life of the offender thus com- 
mitted over to the ſecular power, Extr. de verborum ſig- 
nificatione cap. Novimus, yet we find no ſuch curteſy tor 
heretics, but the princes, that do not effectually proceed 
according to the utmoſt of their power to eradicate them, 
as threatned with excommunication, - and accordingly 
they are required to take an oath to perform it, Extr. 
de bereticis, cap. Ad abolendam. () 

Therefore as to the puniſhment of heretics with death, 
of an heretic ſo declared by the biſhop, it was left to the 
ſecular power with this difference, if the perſon convicted 
were a layman, he was immediately after his ſentence to 
be delivered to the ſecular power to be burnt; but if he 
were a clergyman within the greater or leſſer orders, he 
was firſt ſolemnly degraded, beginning with the chiefeſt 
order he had, as that of prieſthood, and ſo to the loweſt, 
damnati per eccleſiam judici ſæculari relinguentur animad- 
verſiene debita puniendi, clericis a ſuis ordinibus primd de- 
gradatis, Extr. de hereticis, cap. excommunicamus ; (+) 
the ſolemnity whereof ſee at large in 61 decretal. de penis 
cap, Degradatio, Fox's ads and monuments part 1. p. 674. 
the degradation of William Sawtre. 

This degradation by the latter canons might be by one 
biſhop, tho formerly it required more. | 
When the ſentence was given by the ordinary, and 
he offender thus left to the ſecular power, he was de- 
ivered over to the lay-officer, and then a mandate or 


tender according to the ſecular law; but of this more 
particularly hereafter. 


ich | have been the longer in theſe particulars, that we 
cd hereby may obſerve theſe two things: 1. How miſe- 
en able the ſervitude of chriſtians was under the. papal hie- 
the WWWrchy, who uſed fo arbitrary and unlimited a power to 


termine what they pleaſed to be hereſy, and then omni 


(*) Vide Conflit, Frederici, (t) Vide Lingwood de hære- 

05 ticis, cap. Finaliter verb. ſen- 
tentiet. 

appellatione 
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' convocation of the clergy or provincial ſynod they might 


| that the biſhop of the dioceſe might proceed againſt bs 


HISTORIA PLACITORUM CORONE 


appellatione paſipoſita ſubjecting men's lives to their ſen 
tence. ( 2. How finely they made the ſecular powe 
their vaſſals in execution of this odious piece of drudgey, 
as it was managed and practiſed by them. 

I come now to a cloſer conſideration of hereſy, and it 
puniſhment according to the uſage received in Englary, 
and the laws relating thereunto, according to the metha 
above propounded. | 

I. Therefore how the,uſage and law obtained concem - 
ing this matter in England before the time of Richard ll. 

As the romiſh religion was generally received here i 
England in this period, ſo the manner of proceeding 
touching hereſy was much according to the papal decretil 
and conſtitutions, whereof a large account is above given. 

The juriſdiction, wherein hereſy was proceeded againſ, 
was at the common law of two kinds: 1. The cons 
cation or a provincial ſynod. 2. The dioceſan or biſhop 
of the dioceſe, where the hereſy was publiſhed, and the 
heretic reſided. 4 | 

1. As to the former it is without queſtion, that int 


and frequently did here in England proceed to the (er 
tencing of . heretics, and when convicted, left them to the 
ſecular power, whereupon the writ of Heretico comburenu 
might iſſue, (thus it was done in the caſe of the apoſlat 
Jeu, Brad de Corona, Lib. III. (d), and in the caſe d 
Sawtre (e), 2 H. 4. who was convict in the convocation 
of London, ) and then the archbiſhop, who was preſes cu. 
eilii, pronounced the ſentence, degraded the offender, i 
in orders, and ſignified the conviction into chancer) 
whereupon the writ de beretico comburends iſſued. 

2. As to the power of the biſhop or dioceſan aloe 
there hath been diverſity of opinions; ſome have though 


( Godfridus Colonienfis anno refugio proficiente, damnat 
1234. ſpeaking of the ſeverity flammis crudeliter inj icin 
of the pope and the emperor See alſo Mat. Paris, p. 429. 
Frederic, (the author of the (4) Lib. III. cap. g/l 1244 
conſtitution afore-mentioned (e) State Tr. Vol. VI. Appel 
for burning heretics) ſays, þ. 2. Fox's Ads and Mon J 
Eodem die, quo quis accuſatus 5. 586. Rymer's Fed. J. ol, VII 
e ſeu juſte, ſeu injuſſè, nullius p. 178. 

appellationis, nullius defen ſionis : , 
: re! 
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reſy by eccleſiaſtical cenſures, but as to the loſs of life 
the conviction ought to be at leaſt in a provincial council, 
without which the heretic ought not to undergo death by 
the writ de beretico comburendo, 1. For that in the caſe 
mentioned by Bracton, Lib. III. de Corong the conviction 
of that hereſy, or rather apoſtacy, whereupon the offender 


writ de heretico comburendo in the regiſler, and F. N. B. 
recites the conviction to be in a provincial council, and 
according to it is the opinion of Fitzberbert, ibidem fol, 


0 269. and the ſtatute of 2 H. 4. (hereafter mentioned) 
i giving power to the ordinary finally to ſentence an here- 
ls tic, ſo that death ſhould enſue thereupon, was nove juriſ- 
diftionis in bac parte introdufie. Again my lord Coke, 12 
lt Rep. p. 56, 57. recites this to be the opinion of all the 
1 N 


judges in 2 Mar. and in effet agreed unto 43 Eliz. by Sir 
Jobn Popham, and others, 5 Rep. Cawadrie's caſe, p. 23. a. 
accordant, and Brooke ſeems to accord 1 Mar. Br. Hereſy. 

On the other ſide others have holden, that the dioceſan 
alone by the canon law might convict of hereſy, and that 
thereupon this writ may be iſſued; 1. This is conſonant 
to the old decretals, and likewiſe to the provincial conſti- 
tutions of Arundel, Courtney and others, that the dioceſan 
alone without the aſſiſtance of a provincial council might 
onvict of hereſy, and deliver over the offender to the 


ed ſecular power. 2. Again, the ſtatute of 2 H. 4. cap, 15. 
a0 ecites and admits the power of the dioceſan in this caſe, 
chor that by reaſon of the offender's going from dioceſe to 
"1 | occeſe, and refuſing to appear before the ordinary, he 
ces interrupted in his proceeding, and thereupon the 


atute gives farther remedy. 3. That accordingly it was 
raiſed in the time of queen Elizabeth, when all former 


tood as it was at common law. 4. That it were according- 
y reſolved by Fleming, T anfield, Williams and Croke in 
nat Wi 7ac. (/), when Legate was burnt for hereſy; and ac- 


[cr ordingly my lord Coke P. C. cap. 5. p. 40. ſeems to be 
425 | the ſame opinion (g), and ſo ſeems to retract what he 
— ad before delivered in his 12th report. 5 
17 | | | This 
J. VII | | : | 

(f) 2 Co. Rep. 92. nion, or had retracted what he 


Lord Coke does not inti- had ſaid in his 12th report, (and 
lc as if he was of this opi- had been ſolemnly reſolved in 
Cawarie's 


was burnt, was in the provincial council at Oxford. 2. The 


atutes concerning hereſy were repealed, and the caſe 
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This buſineſs will be farther conſidered in the ſequel of 
this chapter, for the preſent I ſhall only ſay thus much. 
1. That the dioceſan, as to eccleſiaſtical cenſures, may 
doubtleſs proceed to ſentence hereſy. 

2. I think that at common law, and fo at this day, 


(all former ſtatutes being now repealed by 1 Eliz. cap. 1.) 


if the dioceſan convicts a man of hereſy, and either upon 
his refuſal to abjure, or upon a relapſe decrees him to he 
delivered over to the ſecular power, and this be ſignified 
under the ſeal of the ordinary into the chancery, the king 
might thereupon by ſpecial warrant command a writ dt 
beretico comburendo (b) to iſſue, tho this were a matter 


Legate's caſe, as in truth it was; 
but to this laſt reſolution he 
doth not declare any aſſent, for 
it is the firſt only, which he 
ſays may be gathered from the 
act of 2 fl. 4. 


that lay in his diſcretion to grant, ſuſpend, or refuſe, a 
the caſe might be circumſtantiated. * 
And what is here ſaid of the dioceſan or biſhop of the 
dioceſe is true alſo of the guardian of the ſpiritualti 2 
ſede vacante, but till the ſtatute of 2 H. 4. the vicar ge U 
neral, commiſſary, or official of the dioceſan had no cog. 1 
nizance, unleſs: by ſpecial commiſſion as an inquiſitor v 
from the pope; and Lindwoed gives the reaſon de heretics b 
cap. Item quia turpis verb. ordinarii in glaſſd, Eſt nis b. 
cauſa bæreſis una de majoribus cauſit, que pertinent ad ſolu an 
epiſcopos ; but the ſtatutes of 2 H. 4. cap. 1 5. 2 H. 5. cab.) te 
while they were in force, gave the cognizance of here, 
as well to the biſhop's commiſlary, as the biſhop. all 
| | b 
Cawadrie's caſe); he ſays in- () Whether this writ laat 
deed, that from the ſtatute of common law, or was introduced BW the 
2 H 4. may be gathered this by the clergy about the tint BW -1 
concluſion, that the dioceſan of Henry IV. hath been made 
hath juriſdiction of hereſy, and matter of queſtion : ſee d 
accordingly it was reſolved in Tr. Vol. II. p. [275.] if th 4 
Legate's caſe, and that upon a common law gave ſuch a wn; wh 
conviction before the ordinary it will be difficult to reconciei f. 
of hereſy, the writ de hæretico with what our author ft vcr 
comburendo doth lie; this he little below, that the uſul 8 cu! 
mentions as alſo reſolved in penalty was confiſcation andb- abi 


niſhment, and that 5 R. 2. proc 
the firſt temporal law . ticg 
hereſy, which yet went not 6 


high as death, but only to in. "th 
priſonment and ecclefiaſticy = 


cenſure. 


3. bo 
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3. But yet T never find before the time of Richard II. 
that any man was put to death upon à bare conviction of 
hereſy, tho after a relapſe, unleſs he were ſentenced in a 


provincial council: and the reaſon ſeems to me to be 


this, when the offender was convicted of hereſy either 
thro pertinacity, or after a relapſe, and ſo deliver'd over 
to the ſecular power, the eccleſiaſtical judge had done his 


buſineſs, and the reſt that follows was to be the act of 


the temporal or civil power, who were never obliged nor 
thought themſelves obliged here in England to take away 
the life of a perſon upon ſo flender an account, as the 
judgment of a ſingle biſhop (7), nor indeed, unleſs it were 
a ſentence by the weighty body of a provincial council : 
vide Bradlon, ubi ſupra. _ 

For as this kingdom was never obliged by the canons 
or decretals of popes or of provincial councils, further, 
than they were admitted, ſo neither were they bound by 
the imperial conſtitutions of the emperor Frederic or others, 
who by their edicts inflict death upon all perſons cenſured 
by the dioceſan to be relapſed or contumacious heretics ; 
but herein they did as the laws and uſages of the kingdom, 
and their own prudence, and the circumſtances of the caſe 
required or directed. | 

But yet I take it, that the conviQtion before the dioceſan 
alone was a good conviction, and the party might thereupon 
be left to the ſecular power, and ſo burnt by a writ de bæ- 
retico comburendo, if the king and his council thought fit, 
tho de facto it was not at all, or at leaſt not uſually ſo done, 


till the time of Henry LV. unleſs the conviction and ſentence 


were in a provincial council, for the reaſon before given. 
Fitzherbert therefore was herein miſtaken, and alſo 
when he ſaith, it was to iſſue only in caſe of relapſe; for 
a relapſe could not be without conviction, and if the party 
vere thereby convicted of the hereſy,” whereof he was ac- 
cuſed, and perſiſted in it till after ſentence, and refuſed to 
abjure, ſuch a contumax or pertinax bereticus might be 
proceeded againſt as a relapſed heretic, and a writ de bære- 
ico comburendo might thereupon iſſue, as it ſeems, for the 
writ in the regiſter being formed upon a relapſed heretic 
purſues the czſe as it finds it, but is not excluſive of the 
other caſe of a contumacious heretic, that perſiſts therein 


(i) 12 Co. Rep. 56. 
before 
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before and after the ſentence ; de quo vide ſupra; vide 
accordant 1 Mar. Br. Hereſy 1. and 25 H. 8. cap. 14. 

II. Touching the penalty of convicis of hereſy here in 
England, 1 find very rarely death inflicted; before the 
reign of Richard II. the uſual penalty was confiſcation, 
and ſeizure of goods; quod vide Clauſ. 20 H. 3. m. 12 
dor ſ. touching Ernald de Peregard, who was convict of 
hereſy, and his goods ſeized to the king's uſe ; the like, 
Clauſ. 26 H. 3. m. 15. pro Stepbano Peliter, and as to 
corporal puniſhment of ſuch convicts, it was uſually in 
antient time baniſhment and ſtigmatizing, as appears by 
Ralpb de Diceto. ſub anno 1166. in the time of Henry ll. 
and Brompton H. 2.. ſub. anno 1159. (*), but their con- 
viction was in a provincial council held at Oxon preſent: 
rege, & preſentibus epiſcopis. 

But quo jure the forfeiture of goods was then praQiſed, 
is conſiderable; vide Co. P. C. cap. 5. the forteiture of 
goods was introduced by 2 H. 5. and that ſtatute being 
repealed, ceaſeth. | | 

And in the firſt temporal law, or pretended law (I) made 
againſt ſuch offenders, viz. 5 R. 2. cap. 5. where, upon 
certificate by the prelates into the chancery, commiſſion 
ſhall iſſue to the ſheriffs to apprehend and impriſon the 
offender, it is only until they will juſtify themſelves ac- 
cording to the law and reaſon of holy church, fo that i 
ſeems the puniſhment did not hitherto de facto exceed im. 
priſonment and eccleſiaſtical cenſures; and yet it ſeem 
that Swinderby and others in the time of Richard ll. be. 
fore the ſtatute of 2 H. 4. were ordered to be execuled 
for herely : vide Fox part 1. p. 580, 618. but none by 
name appear to be executed, ibidem p. 659. but of th 
hereafter. (1) | 


() See alſo Mar. Paris, p. annull'd, altho by the prelats 
105 means it hath been continual 


(4) Our author here calls it 
a pretended law, and lord Coke 
calls it a ſuppoſed af, becauſe 
the commons never conſented 
to it, for which reaſon in the 
next ſeſſion of parliament it was 


printed, and the act, whid 
annull'd the ſame, hath beet 
from time to time kept fron 
the print. 12 Co. Rep. p. 5. 
() It does not appear, that 


any were order'd to be = 
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As touching the writ de beretico comburendo it was no 
tit of courſe, nor iſſued by the chancellor, but by ſpe- 
ial warrant from the 'king upon the certificate of the 
onviction and ſentence made to the king under the ſeal 
of the archbiſhop, if it were in a provincial council. 

And thus far what I find concerning hereſy at common 
aw before the time of Richard II. 
III. As to the times of Richard II. Henry IV. Henry V. 


10 nd ſo to 25 Henry VIII. 

in The firſt temporal law, or pretended law againſt heretics 
dy this kingdom, was 5 R. 2. cap. 5. which did not go 
ll. Wo high as death, but only to impriſonment and eccle- 


jaſtical cenſure, as appears by the printed ſtatute ; but 
his was in truth no act of parliament, for the commons 
ever aſſented; and accordingly Rot. Parl. 6 R. 2. n. 52. 
he ſame is declared by the king and parliament, which 
is true, was never printed among the ſtatutes, but is at 
arge recited by Mr. Fox, part 1. p. 576. and therefore 
e find no other puniſhment during this king's time, but 


att ypriſonment and eccleſiaſtical cenſures. 

pon But in the time of Henry IV. the power of the dioceſan 
om as enlarged, viz. by the ſtatute of 2 H. 4. cap. 15. (1) viz. 
the e dioceſan hath power given him to arreſt and impriſon 
ac- erſons ſuſpect of hereſy, till purgation or abjuration, and 
n ah alſo power to fine and impriſon perſons for thoſe 


ſenſes, and eſtreat the fines ; and if a perſon be convict 


be. e refuſe to abjure, or having abjured fall into relapſe, 
uied p that according to the canons he ought to be left to the 
e by cular court, whereupon credence ſhall be given to the 
dus Poceſan or his commiſſaries, then the ſheriff of the ſame 


unty ſhall be perſonally preſent at the preferring of the 
me ſentence, when required by the dioceſan, and ſhall 
ceive the perſon ſentenced, and cauſe him before the 


* ople in an high place to be burnt. 

nually 

which | 

been ted for hereſy in this reign, it was not till aſter the ſtatute 


Jas to Swinderby, Mr. Fox of 2 H. 4. See Fox's Ads and 

Js, he was declared an he- Mon p 620. 8 

ne, but ſuffered no great (1) This ſtatute was after- 

m during the life of king wards repeal'd by 25 H. 8. 

ard Il. and if he was burnt, cap. 14. 11 
18 


{ hereſy before the dioceſan and his commiſſaries, and 
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the very ſame, which is recited by F. N. B. fol. 269. and 


HISTORIA PLACITORUM CORONFE, 


This ſtatute gave in effect the whole power to the 
dioceſan, and upon this account William Sawtre (m) after 
ſentence and degradation in the provincial ſynod of La- 
don was burnt in the beginning of Henry I'V's uſurpation; 
the whole proceſs and hiſtory whereof is delivered by M. 
Fox in his acts and monuments, part 1. p. 674, 675. and 

et it is obſervable, this was not done barely by the orde 
of the dioceſan (n), but a ſpecial writ de beretico combu- 
rendo iſſued to the mayor and ſheriffs of London to perform 
the ſame, which writ is there mentioned verbatim, and i; 


was the warrant for the burning of William Sawtr:, 

Now touching this matter we are to obſerve, that the 
parliament of 2 H. 4. began the 20th day of January in 
oflabis Hilarii, it continued till the 10th of March follow. 
ing, William Sawtre, having the year before been con- 
victed for hereſy before the biſhop of Norwich, was upon 
the 22d and 24th of Febr. 2 H. 4. (which was ſitting the 
parliament) in the provincial council held in St. aul, 
London, convicted and ſentenced, as a relapſcd heretic, and 
an heretic to be puniſhed ; this was done in the provincil 
council before T homas Arundel, archbiſhop of Canterbury, 
as appears by the ats of the regiſtry of Canterbury, collected 


by Mr. Fox, part 1. p. 673, 674, 675. upon the 26th of FA. Wil ®) 
the writ de heretico comburendo was formed and made hy de 
the advice of the lords temporal in parliament, which writ ob! 
bears te/te 26 Febr. 2 H. 4. per ipſum regem & conciliun “. 
in parliumento, and is entered verbatim in the 1 
; rol 

the 

(m) He was a pariſh-prieſt, vocation ; and even on a cor B 
firſt of St. Man garet of Lynnin viction before the dioceſan the thei 


the county of Norfolk, and 
afterwards of St. Sy he's church 
in Sythe-lane, Landon, and was 
the firſt, who appears to have 
been executed for formal he- 
reſy in Eng land. 

(n) Nor could it be fo done, 


becauſe he was not ſentenced 


by virtue of the act of H. 4. 


which extended only to con- 
victions before the diqceſan or 
his commiſſary, whereas Sawtre 
was convicted before the con- 


was upon account of this 


ſheriff had no power to bun entet 
the party convict withouta wil, com: 
unleſs he was preſent at the pro- WW Par / 
nouncing the ſentence, ſee Stat med 
Tr. Vol. VI. Append. p. 1. be: N uine 
ſides, as our author obſ:115 WW, 6 
below, this act did not paß . a, 
after Sawtre was ſentencec, h 
that how it can be faid, that! 


that Sastre was burnt, | kno# 
not, except it be with reg! 


to the encouragement td 
cle 


. 
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roll 2 H. 4. . 22. and is the very ſame with that in 
Fitz. N. B. before mentioned, and agrees verbatim with 
it; and upon this writ Sawtre was burnt, being firſt ſo- 
lemnly degraded. 35 
This conviction, ſentence, and writ, tho after the 
commencement of the parliament, was before the end of 


that parliament, and conſequently before the ſtatute of 


2 H. 4. cap. 15. paſſed, which paſſed not till the laſt day 
of the parliament, viz. 10 Martii; fo that at that time 


the offender could not be executed but by writ de beretico . 


comburendo, for the dioceſan had not power by his own 
immediate warrant to command execution, till that paſſed, 
which paſſed not, till after the definitive ſentence, 

In this parliament there was a petition, of the clergy 
againſt heretigs, which was the foundation of the ſtatute of 
2 H. 4. cap. 15. and was granted by the king de conſenſu 


magnatim & aliorum procerim regni in pre ſenti parliaments 


exiſtentium, with ſome additional clauſes, which were alſo _ 


drawn up into the act of 2 H. 4. cap. 15. but in that anſwer 
no conſent of the commons appears, and yet the act was 
drawn up, and proclaimed, and, as it is now printed, is re» 
cited to be at the petition of the prelates, clergy and come 
mons of the realm in parliament, and the enacting clauſe is 
by the king by the aſſent of the ſtates and other diſcreet 
men of the realm being in the ſaid parliament: this is 
oblerved by Mr, Fox in his Ads and Monuments, part 1. 
þ. 773. whereupon he concludes, that this was no act of 
parliament, but an a& of the king and clergy like that of 
5 R. 2. before-mentioned, which was declared void, becauſe 
the commons never aſſented, as is before obſerved. 

But the truth is, the commons did aſſent to this act, tho 
their aſſent be not expreſſed in the parliament-roll as it is 
entered, as appears in the ſpeech of the ſpeaker of the 
commons to the king the laſt day of the parliament, Rot. 
Parl. 2 F. 4. n. 47. where they thank the king for the re · 
medy he hath ordained in deſtruction of the heretical doe- 
ine of the ſes; and beſides in jhe ſame parliament-roll, 
1 81. © Inter petitiones communitatis, Item prient les 
communes, qe quant, aſcun home ou feme, de qel eſtate 

ou condition qil ſoit, ſoit priſe & impriſone per Lollardie, 


My might take from the a cruel (tho to them deſirable) 
Noſpect of its paſſing for an- power. | 
Cipating the exerciſe of ſuch 
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« qe maintenant ſoit meſn en reſpons, et eit tiel judgement, 
4c come il ad deſervy en example dautres de tiel male ſed 
ce per ligierment ceſſer lour malveys predications, & lou 
6 tenit al a foy chriſtian. Ro?. le Roy le voet.“ 

It is true this was never drawn up into a diſtinct act, for 
the proviſion by the ſtatute of 2 H. 4. cap. 15. had a full and 
effectual proviſion for it; but this petition of the commom 
with the king's aſſent was the principal baſis, upon which 
the ſtatute of 2 H. 4. cap. 15. was built, and the ſtatute wy 
drawn up upon both petitions, as well that of the common, 
as that of the clergy both put together, as was uſual in 


'thoſe times, and ſo warrants the recital of the preamble of 


the printed ſtatute of 2 H. 4. of the petition both of the 
clergy and commons (*), and every man knows, that in the 
times of Henry IV. and afterwards the true profeſſors of 
the chriſtian religion, (that yet for the fame were ſentenced 
as heretics,) came under the reproachful title of Lollardi. 
This act of 2 H. 4. doth not determine what is hereſy or 
what not, but leaves it to the deciſion of the dioceſan, 
which wild and unbounded juriſdiction they had and uſed, 
till 25 H. 8. this therefore was their power at common law, 
and the temporal judge or power was to give credence 
herein to their ſentence, but yet the conſequence thereof 
being but to be left to the ſecular power, the ſecular power 
might exerciſe his own diſgretion, and grant a writ de he- 
retico comburendo, if he were ſatisfied of the juſtice of the 
ſentence, or forbear the granting it, if he were not ſats- 
fied, that the thing charged was a real hereſy, or that the 
eccleſiaſtical judge had proceeded fairly in the caſe. (f) 


) This petition of the com- provided, That the puniſhment 


mons amounts to no more, than 
that the Lollards ſhould be call- 
ed to an account and puniſhed 
according to their deſerts, but 
contains nothing in it, which 
can be a warrant for ſuch ſe- 
vere penalties, as are provided 
by that aQ, theſe proceeded 
from the petition of the clergy. 

(+) But by the papal confli- 
tutions this liberty 1s not al- 
lowed to the ſecular power, 
for by thoſe conſtitutions it is 


of heretics muſt not be relard 
or delayed. Conflit. Innec. IV. 
cap. 24. and 32. Clem, IV: 
Conſtit. XIII. and © That il 
i magiſtrates under the penal 
of excommunication 

« execute the penalties by the 
* inquiſitors impoſed on here 
« tics without reviſing the ju 
« tice of them, for hereſy 154 
« crime merely eccleſiaſtical. 


Conflit. X. Bull. Rom, Ton. | 
P. 453» | But 
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But there were ſome points of power introduced by this 
aQ, and given to the dioceſan, which he had not at the 
common law, viz. | Wits 

1. Power to arreſt and impriſon perſons ſuſpe& of 
hereſy, for altho the pope's decretals had before this 
pretended to give power of impriſonment to the dioceſan, 
Exir. de penis, cap. 3. in 6to, yet that power never ob- 
taacd in England, till this act of 2 H. 4. a | 

2. Power to ſet and eſtreat fines upon the offender. 

3. Power to deliver over immediately to the temporal 
officer a relapſed or contumacious heretic to be burnt 
without expecting the king's writ de beretico comburendo, 
with this notable advantageous clauſe whereupon credence 
ball be given to the dioceſan or bit commiſſary. © 

And accordingly the biſhops after this act put the ſame 
n ure by their own immediate warrant or order delivering 
he party to the ſheriff to be executed; but yet the conclu- 
ſion of their ſentence ran moſt commonly as formerly, viz. 
ppointing him to be left to the ſecular power, and ſo 
eaves him, but. ſometimes, as in the definitive ſentence 
zainſt the lord Cæbbam, Fox, part 1. p. 734. committing 
in from henceforth to the ſecular power, and judgment to 
je bim thereupon to death. pw 
Now it is true, that upon the ſentence of the dioceſan 
be ſheriff or officer, or any other were not to diſpute, 
tether the ſame were truly hereſy or not. 1. Becauſe it 
Fas an act within their cognizance and juriſdiction. 


ball be given to the dioceſan or his commiſſary. | 

But yet as to the firſt point of the ſtatute, the impriſon- 
ng of perſons fuſpeCt of hereſy, the temporal judge had 
ognizance and power to determine, whether hat for 


V. ich the party was impriſoned by the dioceſan were he- 
V. or not; and if it appeared to the temporal judge not 
be hereſy, tho the dioceſan had certified it to be hereſy, 
temporal judge might deliver the party impriſoned upon 
2 n Habeas Corpus, as was done M. 5. E. 4. Rot. 143. 
a: . R. in Keyſer's caſe (o), and the party detaining him is 
* uniſhable in an adion of falſe impriſonment, as was done 
1 . 
jo e Keyſer's hereſy was, that he wvas not F 
„. encommunicated by the before God, for his corn yielde 


biſhop of Canterbury; he as ell, as any of his neigh- 
But C, that not uuichſtanding that, bours, 10 H. 7, 14. 
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þ Becauſe it is by 2 H. 4. enacted, that credence herein 
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HISTORIA PLACI TORUM CORONE 
in Warner's caſe (p) M. 11 H. 7. Rot. 327. both which 


| caſes are at large reported, Co. P. C. cap. 5. p. 42. 10 


therefore in caſes of ſuch return upon an eas Corpus 

or juſtification by this act in falſe impriſonment, the par. f. 
ticular hereſy muſt be ſet forth, what it is, that the tem f 
poral judge may judge, whether it be hereſy or no. fe 

By this ſtatute it appears, 1. That the dioceſan mi 
convict of hereſy, and thereupon the party convict by 
to the ſecular power, which ſettles the doubt raiſed by 
Fitz. N. B. 269. 2. That he might convict an heretic, 
ſo as to ſubject him to the puniſhment of death not oi) 
in caſe, of relapſe after abjuration, but alſo in caſe of u 
fuſal to abjure. 3. The power of convicting an heretic x 
not lined to the dioceſan only, but alſo to his commiſan 
in order to his execution by the ſecular power. 

After this enſued the ſtatute of 2 H. 5. cap. 7. againk 
heretics and LoHards, and thereby it is enadted, 

1. © That all temporal officers be ſworn to deſtroy i 
« hereſies and errors, commonly called Lo/lardy, and thi 
« they be aſſiſting to the ordinary, when required, at th 
« ordinary's charge. : 

2.“ That when perſons are convict of hereſy, and ii 
ce to the ſecular power by the ordinaries or their commb 
« ſaries, their lands in f -ſimple ſhall after their deat 
« be forfeit to the king or lords, of whom they are he 
de others than the ordinaries and commiſſaries themſelre 
« and all their goods. | 

3. That the juſtices of the king's bench, of the peac 
« and aſſize, ſhall have power to inquire of ſuch em 
e and hereſies called Lollardy, and their abetters, &c. u 
ce make out proceſs of Capias againſt them. 

4. ** That ſuch Lollardt and their indictments be d 
e livered over by indenture to the ordinaries or tt 
« commiſſaries, who thereupon are to proceed to tht 
& acquittal or conviQtion, but the indictment to be d 
« as an information, not as evidence againſt the offene 
& but the ordinaries to commence their proceſs g 
& them, as if there were no indi&ment. 


(+) Warner's hereſy was, pariſh, where be dwelt. 1 
that he faid be was not bound Rep. 110. 3 Co. Inft. # 
te pay tithes to the curate of the 5 Puri 

5. u 


| 5. © Puniſhment for eſcapes is by forfeiture of goods and 
. {cizure of lands till he returns;?”? and ſome other proviſions. 

This is the firſt law, that gave forfeiture of lands in 
fee-ſimple of an heretic convict, and executed, and the 
firſt law, that ſettled the forfeiture of their goods, tho for- 
feiture of goods were de facto uſed before. (9 

Tho in ſome reſpeQs it enlarged the ordinary's power, 
yet it may ſeem ſome kind of curb upon them to have an 
indictment previous, yet I find them not reſtrained from 
proceeding, tho there were no ſuch previous indiQtment. - 
Hitherto there was no limitation or reſtraint, what 


might be inflited, but the ordinary's power was left ar- 
itrary and unlimited therein. 


ilteration made as to the point of hereſy. _. 

1. The ordinaries were not to proceed againſt any for he: 
ſy without preſentment or indictment thereof before the 
ing's juſtices, or an accuſation by two lawful witneſſes at 
he leaſt, and that before any citation or proceſs by the 
rdinary, | | Bs 

2. That perſons convi& by the ordinary of hereſy, and 
efuſing to abjure, or having abjured relapſing, ſhall be 
burnt by the king's writ de beretico comburendo firſt had 
nd obtained for the ſame. | 

3. Tho it do not e limit what only ſhall be he- 
ly, yet it enacts what ſhall not be accounted hereſy. 1. 
peaking againſt the authority of the pope. 2. Speaking 
zainſt ſpiritual laws made by the authority of the ſee of 
ome repugnant to the laws of this realm, or the king's 
rerogative, and indeed it was time to make this proviſion, 
he papal authority being_now in a great meaſure taken 
way by act of parliament. | 
4. Perſons accuſed of hereſy ſhall and may be letten to 
ul either by the ordinary, or in their default by two 
ſices of the peace. 

By the ſtatute of 31 H. 8. cap. 14. a farther alteration 
a made touching hereſy. 

1. Six articles are declared and enacted, 1. That in the 
crament of the altar after conſecrating there remains no 


tance of bread and wine, but the ſubſtance of Chriſt, 


(9) Co. P. C. 43. 
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ſhould be or what ſhould not be hereſy, whereupon death 


IV. By the ſtatute of 25 H. 8. cap. 14. there was a great 


| 
144 
1 
1 


* 492 


, = CIP 


— * vw 
= 9 8 we — +» of a © "ITY — <a— — 4 — - 
ö rr 88 — ts og = : 
— * oY 9, « y 7 3 — . *% mn by F 8 a — 
" + 3 0 — I N — — = 
„ 2 ONT A IE! WWE A « 5 > i 
* 


- 
4 'W . ogy 3 * 
2 * CO a „ hy 
* < 
ry - hs * 
«46 


_ of all hereſies, c. 


/ 


HISTORIA PLACITORUM coROxR 


2. 'That communication in both kinds is not neceſſary a 
ſalutem. 85 

3. That prieſts may not marry by the law of God. 
That vows of chaſtity ought to be kept by the law of Gy 
5. That private maſs is neceſſary to be continued. 6, Thy 
auricular confeſſion is neceſſary to be retained and uſed, 

2. That to preach or to declare, or hold opinion agiirf 
the firſt article touching tranſubſtantiation ſhall be adjudgy 
hereſy, and the perſons convict thereof, their aiders, &. 
convicted thereof in the form underwritten ſhall be & 
judged heretics, and ſuffer death by burning without ay 
benefit of abjuration, ſanctuary, or clergy, and ſhall fer 
feit his lands to the king, as in caſe of high-treaſcn, 

3. That if any openly grp againſt the laſt five ar 
cles, and be thereof convict or attaint by the laws unde. 
written, every ſuch offender ſhall ſuffer death as a fen 
without benefit of clergy or ſanQuary, 

4. That if any perſon publiſh or declare his opinin 
againſt the five articles laſt mentioned, he ſhall for the fil 
offenſe forfeit his goods, the profits of his lands durirg bi 


life, and eccleſiaſtical promotions, and be impriſoned i p 
the king's will, and upon the ſecond conviction ſhall fue 


as a felon without benefit of clergy. 

5. The king is empowered to iſſue commiſſions direda 
to the archbiſhop or biſhop of the dioceſe, and the ch 
cellor and others, or three of them, whereof the archbiſq 
or biſhop, or chancellor to be one, to take information by 
oath of twelve men, or the teſtimony of two lawful petſa 


6. The ordinaries within their ſeveral juriſdictiom tt 
take inſormation of hereſies, and juſtices of peace, &. 
take inquiſitions touching hereſies; theſe information 
and inquiſitions to be certified to the commiſſioners abo 
mentioned. 

7. The commiſſioners or any three of them to mul 
proceſs againſt the offenders into all the ſhires of Engis 
and Wales, as in caſe of felony, and upon their appearath 
ſhall have full power and authority to hear and determint 
the ſaid offenſes according to the. laws of this realm 1 
this ſtatute. | 

8. Commiſſioners or two of them have power to ba 
perſons ac cuſed, nll trial, h x 

9. 


HIS TORIAPLACITORUM CORONA, 
9. No challenge to be admitted but for malice or enmity, 


the lords, with ſome other clauſes, | 
This act, tho it doth not, in expreſs terms, repeal the 


1. In point of juriſdiction; for, here the proceeding to 
juagment is to be by commiſſioners under the great ſeal, 


and not by the ordinary or eccleſiaſtical juriſdiction. 2. 
3 FThe offenſe of hereſy now in a great meaſure is made a 
ccular offenſe, eſpecially in the five laſt articles, which 
F e made felony. 3. Tho the commiſſioners have power 
1 to proceed upon accuſations, as well as indiQtment, yet the 


trial of the offender was to be by jury, and the words bear 
ind determine, &c. import the ſame. | 

Thus the law ſtood until 1 E. 6. with ſome ſmall vari- 
ations in 34 & 35 H. 8. cap. 1. but by the ſtatute of 1 E. 
b. cap. 12, all the before-mentioned ſtatutes, viz. 5 R. 2. 
2 H. 4. 2H.5. 25 H. 8. 31 H. 8. 35 H. 8. and all other 


religion are repealed, (r) | | 

By the ſtatute of 1 C4 P. & M. cap. 6. the ſtatutes of 
R. 2. 2 H. 4. and 2 H. 5. are revived; but the ſtatutes 
in Henry VIII. 's time, repealed by 1 E. 6. ſtood till re- 
pealed, and thus they continued till 1 Eliz. and if there 
had need any farther repeal of the ſtatutes of 25 and 
31 H. 8. beſides what was done by 1 E. 6. yet the ſtatute 
of 1 & 2 P. & M. cap. 8. in fine hath this clauſe, that 
vas never repealed by the ſtatute of 1 Eliz. nor any other 
Ntatute. ſmce made, via. That the eccleſiaſtical juriſ- 
dition of archbiſhops, biſhops and ordinaries be in the 
lame ſtate for proceſs of ſuits, puniſhments of crimes, 


(r) So that the puniſhment good king by the over-perſua- 
df hereſy then ſtood as it was ſion of archbiſhop Cranmer, 
t common law before any for which reaſon (as biſhop 
latute made againſt it, not- Burner remarks) what that 
vithianding which there were archbiſhop afterwards ſuffered 
ſome examples in this reign of in the ſucceeding reign was 


0 an Bocher and George van him. Burne!'s Hiſt. of Refor- 
arre, who were put to death mation, Vol. Il. p. 112. 
Much againſt the will of that 


Dd 4 | ce and 


trial of foreign pleas by the commiſſioners, no eſchetes to 


ſtatute of 2 H. 5, yet it doth, in a great meaſure, alter it. 


ſtatutes made in the time of Henry VIII. concerning 


perſons burnt for hereſy, ziz. thought a juſt retaliation on 
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« and execution of cenſures of the church, with knowledge 
ﬆ of cauſes belonging to the ſame, and as large in theſe 
% points as the ſaid juriſdiction was in the 20th year of 
& Henry VIII.“ which doubtleſs repealed all acts made 
between 20 H. 8. and 1 & 2 P. & M. in derogation o 
alteration of the eccleſiaſtical juriſdiction, or the ſtyles of 
forms of their proceeding by Henry VIII. or Edward VI. 
V. I come now to the time of queen Elizabeth. 

By the act of 1 Eliz. cap. 1. there are theſe alterations; 
1. The ſtatutes of 1 & 2 P. M. cap. 6. 5 R. 2. 2H, 
4. 2 H. 5. are repealed, ſo that now the whole juriſdiQion 
touching hereſy ſtands as it did at common law, with ſuch 
farther additions as are made by that ſtatute of 1 lx. 
2, The queen, her heirs and ſucceſſors to have power i 
iſſue commiſſions under the great ſeal to exerciſe all juii. 
dictions ſpiritual and eccleſiaſtical within this kingdom, and 
to viſit, reform, redreſs, order, correct, and amend all 
errors, hereſies, ſchiſms, Ic. which by any ſpiritual or 
eccleſiaſtical power can or may be lawfully reformed, ; 
That ſuch commiſſioners ſhall not have power to determine 
any matter to be hereſy, but only ſuch as have been here- 
tofore determined to be hereſy : 1. By the authority of the 
canonical ſcriptures. 2. Or by any of the firſt four 
general councils, or any other general council, wherein 
the ſame was declared hereſy by the expreſs and plan 
words of the ſaid canonical ſcriptures. 3. Or ſuch as ſhall 
hereafter be determined hereſy by parliament with the 
aſſent of the clergy in their convocation. 

Upon this ſtatute theſe things are obſervable: 

1. By this ſtatute the ancient common law was revived 
for the conviction of heretics, and delivered them over to 
the ſecular power, which might at common law be dove 
either in a provincial council, or by the dioceſan alone, 
and accordingly, it is ſaid Co. P. C. cap. 5. (/] the con- 
viction of heretics was practiſed in the queen's time 


{t), but in the caſe of Legat, 9 Fac, it was fo reſolved 


. 40. convictions before the commil- 

(t) That is of a convition fioners ſome inſtances are here 
in a provincial council, or be- mentioned by our author. 
forc the dioceſan alone, for of 
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four judges, and accordingly put in ure, and upon 1. 
2 a — — before the dioceſan a writ. de in, 546 1 4 
comburendo might and did iſſue in the caſes of Legat and 1 
Wightman convict of Arianiſm before the dioceſan, and 1 
left to the ſecular power, who were accordingly burnt (u): er" | 
vide Bater's Chronicle," p. 446. . 

2. There was another method of conviction of hereſy, 11 
and thereupon delivering over to the ſecular power, and 115 
| execution of the offender by writ de beretico comburendo, 14 

namely by ſentence of the commiſſioners for eccleſiaſtical 104 
cauſes, inſtituted by the ſtatute of 1 Eliz. but this takes of 
not away the conviction of hereſy by the dioceſan or in a 

provincial council, but theſe remain as they did at com- 

mon law, and thus it was done 17 Eliz. upon Fobn Pe- 

ters and Henry Dirwert (x), Flemings, convict of hereſy 

beſore the commiſſioners for Anabaptiſm, and thereupon . 

a writ de heretico comburendo iſſued. ; 404 

3. That this act reſtored the iſſuing of a writ de ber-. 
tico comburendo (y) according to the courſe of the com- n 
mon law againſt a man convi of hereſy, and refuſing to 
abjure, or having abjured, relapſed, and thereupon de- Wh 
lvered to the ſecular power, | | 3:18} 

And note, that this writ is no writ of courſe, nor can | 
the chancellor or keeper iſſue this writ upon a fgnificavit | ; 
by the commiſſioners or dioceſan without a ſpecial war- War 
rant, for that the king may ſee cauſe to ſuſpend: the iſſu- | | 
ing thereof, or wholly ſuperſede it, or pardon the ſen- Ubi 
tence, for it may ſo fall out, that the dioceſan hath ad- ih 
judged a thing to be hereſy, or a party to be an heretic, 
which in truth and reality is not ſo, or it may be the 
party may retradt, and ſo be capable of mercy. 

But the courſe was for the dioceſan alone, if the con- 
viction were ſingly before him, or for the dioceſan with 


8 ” 
_ > - — 
o 2 — - * 
a + <<. 2 97S 4 
—— — ——— - 


— — 
— — — — 


(u) But yet ought not to {(*) Their names were John 
have been ſo by law, according Wielmacier and Hendrick Ter 1 
to the opinion of lord Coke, for Woort. bi} 
that the ſtatute of 2 H. 4. cap. The act ſays nothing 0 
15. which gave the writ de h&- about this writ one way or 
retico comburendo was repeal'd, other, but only repeals the ſe- 
dat common law no ſuch veral ſtatutes relating to hereſy, $48 
vnt lay upon a conviction by and fo leaves the matter as it — 44 
the ordinary, 5 Co. Rep. 23. 4. was at common law. | 

12 Co. Rep. 56. 92. , | 


the 
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| the conſent of the commiſſioners, if the conviQtion were 
before them, by /fgnificavit under the ſeal of the dioceſan 


to return the conviction into the chancery, and then the | 
ſame is brought before the king and his council, and ! 
after deliberation by the king with his council a ſpecul 
warrant iſſues from the king, by the advice of his council, : 
to the chancellor or keeper, together with the tenor of , 
the writ de beretico comburendo expreſſed in the warrant, h 
and commanding the chancellor or keeper to iſſue it under Wi 5 
the great ſeal, which warrant is filed for the keeper; n 
indemnity : this was the form which was uſed 17 Eliz. in * 
the caſe of the Anabaptiſis above - named; and note, altho 10 
the conviction were before the commiſſioners, yet the d- | 
oceſan was one of the commiſſioners, and his ſeal to the 2 
fignificavit, ſo that there were the junctures of both a- 7 
thorities, viz. the authority of the dioceſan according to PE 
the courſe of the common law, and of the commiſſioners ry 
according to the power given by the ſtatute of 1 Eliz. and 80 
we have reaſon to believe, that the ſubſequent conviRions ſea 
in the queen's time purſued this form, and poſſibly tht Aa 
of Legat's in 9 Fac. might be in the ſame nature, tho the or 
reſolution of the judges, upon which it ſeems the proceb Wi the 
was formed, takes notice only of the dioceſan. 2 "os 
4. That the forfeiture of goods or lands by convittio BW the 
of hereſy is by this act repealed. rety 
F. Here is the firſt boundary, that was ſet to the extent of that 
hereſy as to the matter thereof, what only ſhall be adjudged WW co, 
hereſy (z); and altho this clauſe refers expreſsly only to the BW incic 
commiſſioners, yet it is to be the meaſure and rule for dio: man 
ſans, and the convictions in their proceedings againſt heretic. Wi be h 
But it is true, it is not ſo particular and certain, as might WW did 
have been wiſhed, for according to the inclination of the BW as an 
judge poſſibly ſome would determine that to be hereſy by the WW and: 
canonical ſcriptures, which poſſibly is not at all hereh, "Eid 
nor contrary to the canonical ſcriptures ; but howſoeve! Wl eccle 


it brought hereſy to a greater certainty than before. 


(=) And great cauſe there ſince it is unavoidable, but d. 60 
was for this limitation, as ap- ferent interpretations will 1 ble t. 
pears from the fore- mentioned many caſes be put even 1 O. In 


caſes of Keyſer and Warner, ſcripture, fo long as the uſe what 
and others, 12 Co. Rep. 58. reaſon and liberty of though diſrelit 
altho, as our author ſays, there continues. ſubmit 
Rill is too great a latitude left, | judgm 


Upa 
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Upon this ſtatate of 1 Eliz. theſe things ſeem to me to 
be true: 1. That the fignificavit of the conviction of hereſy 
ought to contain, even at common law, the particular 
hereſy, whereof the party was convict, and without ſuch 
particular ſignificavit no writ de beretico comburendo ought 
to iſſue ; and the reaſons are, 1. Becauſe it concerns the 
higheſt temporal intereſt that any man can have, namely, 
his life, and for this reaſon even in ſmaller temporal con- 


| cerns a general cauſe or return of hereſy or criminouſneſs is 


not ſufficient ; it is not a ſufficient cauſe of refuſal or non- 
admiſſion of a clerk to allege, that he is criminoſus & non 
idoneus, or that he is ſchiſmaticus inveteratus. 5 Co, Rep. 
58. 4. §pecot's caſe, and the reaſon is very well given, 
coment gue nappent al court la roygne a determiner ſchiſmes 
ou bereſies, uncore Poriginal cauſe del ſuit eſteant matter, 
dent le court le roy ad conuſance, le cauſe del ſchiſme ou be- 
reſie, purque le preſentee eſt refuſe, covient etre alledge en 
certain al entent le court le roy poit conſult ove divines a 
ſeaver, fi ceo ſoit ſchiſme ou nemy ; and upon the ſame 
reaſon it is, that in Keyſer's caſe upon an Habeas Corpus, 
and Warner's caſe upon a falſe impriſonment, that altho 
the ſtatute of 2 H. 4. enable the ordinary to arreſt for 
hereſy, it is not a ſufficient return or juſtification to ſa 

the party was an heretic, or ſuſpect of hereſy, but he ak 
return the particular hereſy, for which he was ſo arreſted, 
that the court may judge upon it; and tho the temporal 
court hath no original cognizance of hereſy, yet it being 


incident to a temporal intereſt, namely, the 


berty of a 


man's perſon, the temporal court ſhall judge, whether it 
be hereſy or no (®) ; and accordingly in thoſe caſes they 
did adjudge that to be no hereſy, which the biſhop returned 
as an hereſy, and in the one caſe the priſoner was diſcharged, 
and in the other caſe recovered by an aQion of falſe impri- 
ſonment. Co. P. C. cap. 5. 2. Altho hereſy be a caſe of 
eccleſiaſtical cognizance and juriſdiction, and as long as it 


) This is certainly agree- 
able to the law of the land, 2 
G. Inflit. 615. 623. altho it be 
what the clergy have always 
Ciſreliſhed, who never liked to 
ſubmit their N to the 
judgment of the king's courts, 


only 


or of any authority but what 
was eccleſiaſtical, A 
we find a decree of Boniface V, 
« Whereby all powers, lords 


« temporal, and rectors with 


* their officers are forbid to 
judge or take cognizance of 
« hereſy, 


K 
e 
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only concerns eccleſiaſtical cenſures, and (fo far forth only) 
faith is to be given to them, till reverſed by appeal, ye 
altho it ſhould in the ſentence itſelf moſt evidently appex, 
that it was not hereſy, yet as to the inflicting of death at 
common law they had no power, but all they could do wg 
to commit him to the ſecular power ; their buſineſs wy 
then at an end; but now begins the concern of the ſecylyr 
power, and herein they were not, as lacqueys, only to 
follow what the eccleſiaſtical judge had done, for now the 
life of a ſubje& was concerned either to be taken away or 
not, and that merely by the ſecular power, and herein the 
ſecular power had a judgment of diſcretion of their own, 
which they are to exerciſe, but yet cannot do it, unleſs the 
ſpecial matter of the hereſy be certified to them. 

2. Admit a general certificate without ſhewing the par 
ticular cauſe of hereſy were good at common law, yet 
ſince the ſtatute of 1 Eliz. it muſt be particular, becauſe 
an act of parliament, which belongs to the interpretation 
of the common law, dire&s what ſhall be hereſy and what 
not, and the king and his council are to give the warrant 
for iſſuing the writ, and therefore muſt be aſcertained, 
whether it be an hereſy within the deſcription of this a&, 


and the chancellor or keeper of the great ſeal is to affr 


the ſeal and iſſue the writ, and therefore ought to be ſi- 
tisfied by the fgnificavit, that it is an hereſy within thut 
act, and if he be not, he is not to ſeal it, for it concerns 
the life of a ſubject; theſe are not bare miniſterial a& 
by the king and his council or chancellor in ſubſervience 
to the eccleſiaſtical juriſdiction, but they are aQs jud- 
cial, where they are to exerciſe both a legal and well war- 
ranted diſcretionary judgment, and therefore muſt have 


« hereſy, it being merely ec- 
« clefiaſtical, or to refuſe to 


execute the puniſhments en- 


« joined by them, or any way 
directly or indirectly to hinder 
their proceſs or ſentence un- 
« der the pain of excommuni- 
cation, which if they obſti- 
“ nately lie under for a year, 
they are to be condemned as 
« heretics ;”, Sext decretal. J. 
5. tit. 2. cap. Inquiſitionis ne- 


| gotium.: this decree is con- 


firmed by the general counci 
of Conflance, Wh 45. Seethe 
conſtitutions of archbiſhop Br 
niface, cap. de impetrantibw 


prohibitiones, &c. cap. de mi 


litia judicis 8 
cap. de impedientium, &c. 
See alſo archbiſhop Banerift" 
objections, 2 Inflit. 601. 609. 
c. Codex Leg. Eccleſiall Ate 
glic. p. 1066. Pref. to Code, 


9. 19. 
the 
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the cauſe before them upon the /ignificavit, and not by a 
bare general ſtory of a conviction of hereſy, and therefore 


if upon the return of the ſignificavit, whereby the party is 


convict and ſentenced either as an obſtinate or relapſed he- 


retic, it ſhall, by the particularity of the return, appear, 
that it is not hereſy, there ought no warrant to be granted 


for the iſſuing of the writ, and if granted, yet the writ 
ought not to be ſealed, and therefore the certificate or 
| ſgnificavit muſt be ſpecial and certain. (% 


Again, this definition or circumſcription of hereſy is by 
an ad of parliament, and tho the matter of it, vis. He- 
reſy, be of eccleſiaſtical cognizance, yet the interpretation 
ot the act of parliament is of a temporal cognizance, eſpe- 
cially where a temporal intereſt, and the greateſt temporal 
intereſt in the world, namely, life, is concerned : we 
have many aQs of parliament, that concern matters of ec- 
cleſiaſtical cognizance, as touching clergy and purga- 
tion, touching matrimony and the prohibited degrees, yet 
when theſe acts of parliament come to be expounded, the 
temporal judge hath the cognizance of them. 

The ſtatute of 2 H. 4. hath two notable clauſes, one 
whereby the ordinary hath power to arreſt for hereſy, 
there is in that clauſe no expreſs proviſion, that credence 
ſhall be given to the ordinary, and therefore if he arreſt 
for that, which is not hereſy, the arreſt is unlawful, 
and as an incident to an intereſt at common law, viz. the 


deliver over the party convict to the ſheriff to be executed 
without any writ de bæretico comburendo, This was intro- 
ductory of a new law, and therefore the ſheriff or officer 
might poſſibly ſcruple not only whether there were ſuch 
a ſentence (a), but whether the thing, for which the 
party was condernned as an heretic, were really hereſy ; 
but to avoid all difficulties of this kind this unuſual clauſe 


) The fame reaſoning holds the ſheriff was preſent at pro- 
in granting the writ de excommu= nouncing the ſentence, the or- 
nicato capiendo, for that, affeQ- dinary had no power by 2 H. 
ing thelibertyofa man'sperſon, 4. to deliver the heretic to the 
concerns a temporal intereſt. eriff, nor could the ſheriff 

(a) There could be no room proceed to execute him with · 
for this ſeruple, becauſe, unleſs out a writ. : 


liberty of the ſubjeQ, the temporal court hath power to 
determine, whether it be herefy or not, as is above ſhewn: 
the other clauſe is a power committed to the ordinary to 


.. I 
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is added, that berein credence ſball be given to the dioceſan 


or bis commiſſary. 


We are here in the caſe of an act of parliament, an 28 
that introduceth a new circumſcription of hereſy, an a& 
that concerns the life of the ſubject, in a buſineſs, which 


after the ordinary hath paſſed his ſentence, is now wholly 
left to the king, who, tho he be fupreme in matters ec. 
cleſiaſtical as well as temporal, yet in the iſſuing of his 
writ de bæretico comburends is looked upon by the eccleſi- 
aſtical judge, as acting by his ſecular power, for that is 
the concluſion of the ſentence, viz. that be be left to the 
ſecular power, in this he acts not miniſterially but judici- 
ally, and therefore upon all accountz muſt have a certain 
return of the cauſe of the hereſy, and if it ſhall appear to 
him, or to the chancellor, that is to ſeal the writ, that 
the return contains not any certainty of the hereſy, or 
that which is returned as an hereſy, be not ſuch as is de- 
ſcribed by the ſtatute of 1 Elia. no writ de bærotics com- 
zurendo ought to iſſue, whether the conviction be by the 
high commiſſion, or dioceſan, or convocation. (5 


(3) Since our author wrote, 
altho no alteration has been 


made in the definition of he- 


reſy, which till ſubſiſts upon 
the foot of the ſtatute of 1 
Eliz. yet the ſeverer part of the 
puniſhment is taken away, and 
the doubt removed, whether 
the party be liable to a writ 
de hæretico comburendo, for by 
29 Car. 2. cap.9. this writ and 
all proccedings thereon, and all 
capital puniſhments in purſu- 
ance of eccleſiaſtical cenſures, 
are utterly aboliſhed and taken 
away, ſo that hereſy is now 
puniſhable only with excom- 
munication, (except in the caſe 
of a clergyman, who is alſo 
to be deprived and degraded) 
the civil effects of which are, 
that the party excommunicated 
is diſabled from making a will, 
Swirb. of Wills, part, 2. J. 23. 


or from ſuing for any debt or 
legacy, Ibid. part. 5.4.6. or 
doing any legal act, Co. Li. 
133. 6. and if the party do not 
ſubmit within forty days after 
publication, upon a fignificavit 
into chancery, there iſſues a 
writ de excommunicato capiendi 
by virtue of which he may be 
arreſted and detained in priſon, 
till he do ſubmit z fo that 
there ſeems now to be no m- 
terial difference between 4 
ſimple heretic and a relapſed 
heretic, for excommunication 
not being a definitive ſentence, 
but only a proceſs for contempt 
to inforce obedience to the 


ſentence, 


complies with it by retrafing 
doing penance, Ec. altho 2 


relapſe 


abſol ved. 


whenever the part) 


heretic, he is to be 
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CG H A P. XXXI. 


cerning homicide and firſt of ſelf kiling or felp de ſe. Wi 


| AVING gone thro the pleas of the crown touching , Blackſ 
| high treaſon, miſpriſion of treaſon, and petit trea- Com. ch. 

on, the order that I have propoſed leads me to conſider 14. p. 189. 
f felony, Ec. and theſe are of two kinds, felonies by Burn. tit. 

e common law, and felonies made ſuch by act of Homicide, 
arliament, WITS at | - 3. 1&6. 
Felonies by common law are fuch, as either concern ——_ 

e taking away of life, or concern the taking away of 1 Ho k. U 
bod, or concern the habitation, or concern the obſtruc- p 23 ny: 
jon of the execution of juſtice in criminal and capital 2, and Rig 
wſes, as eſcapes, reſcues, &c. Foſter's Gold 

In the firſt place therefore come to be conſidered thoſe Diſcourſe 1 
lonies or offenſes, that relate to life or the taking away on Homi- 
ereof without due proceſs of law; and this again is cide, per 
ther that, which concerns the loſs of life happening to tot. 
man's ſelf, or happening to another. | 
As to the firſt of theſe, namely, the conſideration of 
at offenſe or crime, that concerns a man's own life, 

There there is no other offender but the ſufferer, this falls 

nder theſe two heads or diviſions. 

l. Homicidium ſui- ipſſus, or felony of a man's ſelf. 

Il. Infortunium, or pure accident, or at leaſt, where no 

her reaſonable creature is concerned in the effecting | 1 

It, | 0 
Of the former of theſe in this chapter. 

Felo de ſe or ſuicide is, where a man of the age of diſ- 
non, and compos mentis, voluntarily kills himſelf by 
bing, poiſon, or any other way. At 


— 
—_ ———— — — — 


„ r 
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No man hath the abſolute intereſt of himſelf, by 
1. God Almighty hath an intereſt and propriety in him, 
and therefore ſelf- murder is a fin againſt God. 2. The 
king hath an intereſt in him, and therefore the inquiſiton 
in caſe of felf-murder is felonice & voluntariè ſeigfun 


1 inter fecit & murderavit contra pacem domini regis. , 
1 Co. Lit. $. 194. fol. 127. a. M. 11. Fac. Wright's cat, 2 
iS a man to the intent to make himſelf impotent, and there 8 
15 by to have the more colour to beg, cauſed another 1 F 
u ſtrike off his hand, for this they were both indifed, ac 
41 fined and ranſomed. | f 
J A man or woman as to capital offenſes is of the age fe 

= diſcretion at fourteen years old: vide gue ſupra dif ful ar 

=_ cap. 3. | 

= | —— mentis. 5 F 

=_ \ , If he loſes his memory by ſickneſs, infirmity, or xc» no 

=_ dent, and kills himſelf, he is not felo de ſe, neither can he on 
=_ be ſaid to commit murder upon himſelf or any other, | 
=_ If a man gives himſelf a mortal ſtroke, while he is un WW &; 
= compos, and recovers his underſtanding, and then de, WW hin 
4 he is not felo de ſe, for tho the death completes the hon WW wh 
bh cide, the act muſt be that, which makes the offenſe, can 
* P. 22 E. 3. Coron. 244. Co. P. C. 54. vide ſupra ca. tho 
who ſhall be ſaid non compos. . Wh 
It is not every melancholy or hypochondriacal diſten- WW - 7 
per, that denominates a man non compor, for there are fev, il - # 
* who commit this offenſe, but are under ſuch infirmiticy B 
ki but it muſt. be ſuch an alienation of mind, that renden A 
5 them to be madmen or frantic, or deſtitute of the uſe d B 
5 Blackl. FTeaſon : a lunatic killing himſelf in the fit of lunacy is the 
* Com. lib. fele de ſe, otherwiſe it is, if jt be at another time. the y 
iv. ch. 14. What a voluntary killing. alma 
p. 190. If a man voluntarily give himſelf a mortal wound, mi cafe, 
die within a year and a day of that wound, he is felo de % differ 
and he cannot purge the crime, nor the forfeiture inflided the d 
by the law, by his repenting of what he had done comir 
N ir hull be Giroply voluntary, and with a0 inteot to MIN s 
1 t mu 1 voluntary, and with an in - 
+ himſelf. "IO Yi 80 „ao 
I If A. with an intent to prevent a gangrene -beginni{ comm 

4 in his hand doth without any advice cut off his _ { 

he | vw 

: | * 0 
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which be dies, he ia not thereby felo de ſe, for tho it was 
a voluntary act, pet it was not with an intent to kill 
bunſelfß. 0 f Ute te en e! „ et: Bai on 
I is ſaid Ca. P. C. p. 54. and by Mr. Daltan, cap. n. (a), 
that if 4. gives B. a: ſtroke, that he falls to the ground, 
Z. draws his knife and holds at up fer his own defenſe, 
A. in haſte falling upon B. tg kill him falls. upon tbe knife, 


adjudged, and that rightly, that B. is not guilty, and 
ſhall not forfeit bis goods, and that it is not barely /e der 
fendendo, ſor he did not ſeike, only held up his knife, 
and fo is ſimply not guilty ig anch elf that Knivets ſays ia, 
Eft trove, que le mart; oaciſe lui meſme, and adjudged that 
B. is not guilty, nor his goods forfeit : hut Knivert ſays 
not, that A. is fels: de ſe, neither indeed is he, but it is 
only per infortuninm. og ol od 14 2904 
But if A. had ſtricken at B. with a knife intending 40 
mu him, and miſſing B. had ſtricken bimſelf, aud killed 
» WY himſelf, there he had been felo de ſe, becauſe that act, 
- WH whereby be intended to murder B. ſhall have the ſame 
cunſtruction, if it kills himſelf or any other perſon, as it 
way have done, if it had taken its effect upon B. de quo 
mjra. ; 1 150% Tall 


"Touching the forfeiture of Fele de fe, 


„ee doth not forfeit his lands nor bis wife's dower. 

th But he doth forfeit his goods and chat tles. 5 
1. As to the relation of the forfeiture. A1 240 
o Baron and feme joint purohaſers of a term for years, 
ot WR the huſband drowns bimſelf, the leaſe is - farſeited, and 


the wife ſurviving ſhall not hald it againſt the king or 
tlmoner, Plowd. . Cum. 260. Dy. 108. Dame Hale's 


ui caſe, in which all the judges agreed, but ſeem 19; intimate 
e different reaſons: Heſton held the relatian was dnly 1 
ted BH the death, tut the title of the king and a common perſon 
ode. coming; together, the king's title ſhall be preferred, but 
yet they concluded, that the forfeiture relates to the fiſt 
u a. whereby the felony was cummiited, namely, ibe 
awsing hirnſelf into the water, and fo the king's title 
ning commenced in the life of the buſband, and amounicd to 
| 


(a) New 247. 1 129, cap. 144- 
Vol. I. nr a for- 


whereby he is wounded ta death, A. is felo de ſe, and for 
| that they cite 44 F. . 44. 44 A 1. where indeed it is 


| before the coroner ſuper vi um corporisg) that a man is fell 
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a forfeiture in his life-time, when by law it was in his 
power, either by his diſpoſal or forfeiture, as by outla 
to bind the intereſt of the wife, and therefore they 


ey 
that if a villain gives bimſelf àa mortal wound, and the lord 
ſeizes the goods, and then the villain: dies of the wound, 
the king ſhall have the goods againſt the lord, and wh 
this agrees Littleton, 8 E. 4. 4 
That the law was well refolved in that cafe: I do not 
doubt, but I am not ſatisfied, that .the relation of the 
forfeiture is to the time of the ſtroke to all purpoſes, 6 c 
more than in caſe: of another felony, for ſuppoſe. a ma 
ſhould give himſelf a mortal ſtroke and live eleven month * 
after, how ſhall he ſupport himſelf and his family? 
But whereas in other caſes of other ſelonies the for: 
feiture as to goods relates neither to the ſtroke, nor u 
the death, but to the conviftion, here the forfeiture. n 
lates not barely to the preſentment or inquiſition, bu 
to the death in caſe! of a"felo de ſe, for being his om 
executioner he prevents any formal conviction, as in other 
felonies. „N cee bat ard ee td 
But yet in order to this forfeiture it is neceſſaty, thit 
there ſhould be a record to entitle! the king, viz. an inqu- 
Door „e nne t 11 u „nch 997i on 
Inquiſitions therefore in this caſe are of two kin 
viz. if the body cannot be ſeen, then it is inquirable be- 
fore the juſtices of eyer and terminer, yen or before the 
juſtices of peace of the county, for it is n felony, and 
within the extent of their commiſſion; : 3) Eliz. B. R. 
Laugb ton's caſe, Co. P. C p. 55. (b), and accordingiy ad- 
judged M. 1656. in Greeve's eaſe. e. 
And · ſo if an indictment of felony: be before commiſſions 
ers of oyer and terminer or gaol-· delivery, Ge. und a)fugen 
fecit be preſented; if proceſs be made againſt thoſe, that 
have the goods, the flight may be traverſed; for it is bu 
an inqueſſ of office, and ſhall not conelude. 47 E. 3. 26: 
But it is there held, that if an inquiſition be laben 


de' ſe, that inquiſition ſnall be concluſive; and is not tis 

verſable by the exccutors or adminiſtrutors of the 

1 en e e UE c af bann (c) ; 
(b) In Margine. . _ 


14: » | Þ 


Pl 
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Co. N. C. p. 55. and the like ſeems to be held by Stamford, 
P. C. p. 183. ö. where a fugam fecit is preſented before 
the coroner ſuper viſum corporis, where it is found, that a 
murder was committed, and the murderer fled; and yet 
me offender himſelf ſhall be received to plead not guilty 


daily experience it appears, tho Stamford makes it there a 
queſtion whether the fugam fecit be traverſable. . 

And therefore I remember in the king's bench in the 
caſe of Barclay it was ruled, that in caſe of an inqueſt 
before the coroner ſuper viſum corporis, wherein the party 
was found felo de ſe, the inquiſition was quaſhed in the 
king's bench, becauſe upon examination it appeared, that 
the coroner refuſed to let the jury hear witneſs on the part 
of him that was dead, to prove that he was not ife/o de 
e, for the coroner ought to hear evidence on both ſides, 
partly becauſe it was doubted,” that the inquiſition in this 
caſe was concluſive, and a conviction, and not traverſable, 
and the court of king's" bench, who are the ſovereign 
coroners, did ſet aſide that inquiſition, and order the 
coroner to inquire de novo ſuper viſum corpor ir, becauſe 
4 body was yet to be viewed. H. 1658. B. R. Barclay's 
cale (c). 5 | 4125 6 

If an inquiſition be taken before the coroner ſuper viſum 
corporis, whereby the party dead is found to have died per 
infortunium, if it is ſuggeſted 'on the part of the king or 
almoner, that he was felo. de ſe, and in the king's bench 
a writ of melius inquirendum is prayed to the ſheriff; it 
ſeems it ought not to be granted, becauſe. the coroner is 
the proper officer, and accordingly it was denied in Paſch, 
24 Car. 2. and if granted, and an inquiſition taken, it hath 
been held void (d) by the ſtatute of 28 E. 3. cap. g. tho 
many precedents of ſuch writs are extant. H. 37 Eliz. B. R. 
Croke, n. 13. Harleftone's caſe, F. N. B. 144, 250. ( 
But it ſeems, if the coroner's inquiſition omit the find- 
ing of the goods of the ſelo de ſe, that may be ſupplied by 
a writ of melius inquirendum direftel to the ſheriff, for 
that is not within the ſtatute of 28 E. 3, 


"I 


(c) 2 Sid. 1. 0 Edit. 1718. 3 22, 3 
SI eg (e) x 719. P. 322, 554 
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But whenſoever any inquiſition is taken by the ſherig 
a writ ot commiſſion of melius inquirendum, without 
queſtion that inquiſition is traverſable. | 
If an inquiſition be taken before the coroner ſuper viſun 
corporis de willis A. B. C. and D. and ſays not de gualur f 
villatis proxime adjacent”, according to the ſtatute of 4 l. j 
de coronatoribus (f), yet it hath been held the inquiſition k 
is good, becauſe the ſtatute is only directory. H. 165d. 

B. R. Barclays caſe. (g n 
But altho an inquiſition taken before the coroner ſuper i 
viſum corporis in the point of fels de ſe is of great author 8 

and a ſufficient record, whereupon proceſs may be — 
againſt thoſe that detain the goods found in the inquiſition, 
yet it ſeems to me, that it is traverſable in the very point 
ſo found, for it is but an i of office, and whereupag 
the patty grieved thereby can have no attaint, but other 
wiſe it is of a preſentment of a fugam fecit before be 
coroner. 8 E. 4.4 | 

The-coroner hath power ſuper viſum corporis to inquire 
touching the murder or interfection of the party thut i 
dead, ad alſo of all acceſſaries before, and of ther 
flight, but not of acceſſaries after the fact, 4 H. 7. 18. ö. 0 


yet the party preſented before the coroner to be princpd 
ly 


or acceſſary before is not convict by ſuch 
but ſhall be arraigned and plead to the felony, and I know 
no difference between that and this; and it ſeems u- 
reaſonable, that by an inqueſt taken againſt a dead pet- 
ſon, whereby he is found ſele de ſe, that the executory 
adminiſtrators, legatees, and children of the deceaſed 
ſhould be concluded, and loſe the goods of the deceakd 


Cf) This ſtatute was but in 
affirmance of the common law, 


Brit. 7. a. | 
(g) 2 Sid. 144. See alſo the 


King verſus Croſſe, Ic. 1 Sid. 


204. : 

(hb) This cafe ſays nothing 
directly of the cordner's power 
to inquire of acceſlaries, yet by 
reſolving, that in caſe of an 
acceſſary before the fact pre- 
ſented before the coroner, if 


it was found he fled, he ſhould 


caſe of an acceſſary after tht 


forfeit his goods, but not bi 


faQ, it ſeems ſtrongly to im N. 
that the coroner had juriſie 
tion in the one caſe, but od! 
in the other; and Stanſyi 
ſays, that the judges in tut 
caſe of 4 H. 7. abridged tit 
coroner of a power, which 
would have uſurped in 1qur 
ing of thoſe, who were acceF 
faries aftef the murder. See 
this purpoſe Da/i/on 32. 

| without 
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without an anſwer, by an inquiſition which may be 'taken 
by the coroner behind their backs, and I find no book 
expreſs in it, but the opinion of my lord Cole P. C. 55. (i), 
for the doubt of Mr. Stamford P. C. 183, is only upon 2 
fugam fecit, and in the caſe of Barclay 1658. the court of 
king's bench were not ſatisfied, that it was concluſive. 
P. 44 E. 3. inter communia ſcaccarii there was a preſent- 
ment (before the coroner, as it ſeems, but it is not ſo 
Y expreſſed in the record) that Walter Page felonice ſe = 
merſit, & fic felo de ſe devenit, and thereupon a. writ iſſued 
out of the exchequer to inquire what debts were due to 


whereby it was found that Simon Long of Eſſex was in- 
debted to Walter Page, at the time of his death in 4o/. 
by bill, thereupon proceſs iſſued againſt Simon Long to 
anſwer the debt, who came in and confeſſed. he awed the 


mon debet, quia gualitercungue preſentatum fuit, guod diatus 
Walterus Page nequiter & felonice ſe ſubmerſit, ut prædi- 
citur, idem Walterus Page inter ſectus fuit per emulas ſues, 
& per ipſos in quadam foſſato in loco vocata the wilds in 
com. Surrey proj ectus, alſgue boc, quod ipſe aliqualiter ſe 
ſubmerſit ; and thereupon iſſue was joined, and by a jury 
of Surrey found, quod dictus Walterus Page fuit inter ſectus 
fer emulos ſuos, & in foſſato projeflus, abſque boc, quod 


f ipſe aligualiter ſe ſubmerſit. 

4 There a traverſe was taken to the preſentment, which 
wvoſt needs be before the coroner by the whole circumſtance 
0 of the caſe, tho the coroner be not mentioned in the record. 


And with this agrees the book of 8 E. 4. 4. that the 
finding of one to be felo de ſe is traverſable, tho found 


ps before the coroner ; but indeed it holds, that a fugam fecit 
8 Preſented before the coroner is not traverſable, guia auntient 

p ley de corone. (k) | 

vol If there be two coroners in a county, the outlawry muſt 

ei be given by both, utlagatus eft per judicium coronatorum, 
that yet one of them may take an inquiſition ſuper viſum cor- 

, 24. 6 % Eli. C. B. (1) 

qur | 

cet 


poſe, Hob, 317. (1) See Hob. 70. 
hon Ee 3 By 


Walter Page; the ſheriffs of London took an inquiſition, 


debt to Walter Page, dicit tamen, quod domino regi reddere © 


(i) See alſo to the ſame pur- (i) See San,. Prerog. 46. 5. 
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By the ſtatute of 3 H. 7. cap. 1. the coroner ought u 
return and certify the inquiſitions taken by him to the nen 
gaol-delivery, or into the king's bench. | 

And thus far touching felo de ſe and his forfeiture, 

There is another kind of death of a man, which my 
be conſiderable in this place, namely the death of a nu 

| per infortunium, and this is of two kinds, viz. 
Foſter. 1. Where one man is the cauſe of another man's dealt 
Diſcourſe without any ill intent, and by misfortune : of this [ ſhil 
II. of Ho- treat under the diſtribution of homicide. 
micide ch. 2. When a man comes to an untimely end, where n 
. Per tot. other reaſonable creature concurs to it, and this is propei 
per infortunium, 

As where a man falls from an horſe, or houſe, or boa, 
or into a pit, or a tree or tile fall upon him and kill hin, 
or is killed by a beaſt, in this caſe the coroner ought to 
take an inquiry ſuper viſum corporis, and alſo of the mu- 

ner and means, how he came by his death, and of the 
thing, whereby it happened, and of the value theres, 
becauſe in many caſes there is a forfeit belonging to the 
king as a deodand, whereof in the next chapter. 


CHA! 
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CHA. P. Xxx. 


Of deodands, 


O Egularly that moveable good, that brings a man to 
| an untimely death, is forfeit to the king, and it is See Foſter. 


| ſually granted by the king to his almoner to diſtribute in 265. 266. 1 
ö r 267. 287. | 
a But they are not forfeit till the death be found, which is _— | 
: WE egularly by the coroner, and may be before the commiſ- ns Lib 1 
„oscers of gaol- delivery, oyer and fer miner, or of the; pos 8 | 
; $6 ri ak i. ch. viii. 1 
eeace, if, omitted by the coroner, and hence it is, that 1 


heſe goods, as neither the goods of felons of themſelves, Buss Tit. 
ſelons and other outlawed perſons, cannot be claimed by Deodand. 13 
preſcription, becauſe there muſt appear a title to them by 1 Hawk. 
matter of record, before they are forfeited. P. C. ch. 
Upon the death of a man by miſadventure, c. the in- 26. 6 
quiſition ought to inquire of the goods, that occaſioned 1 
be death, and the value of them, and the Villata, where 0 
he miſchance happened, ſhall be charged with proceſs for | 
he ſaid goods or their value, tho they were not delivered 
o them (a), 3 E. 3. Cor. 298. | ; ja 
And this. is the reaſon, that in every indictment of | 1 
nurder, manſlaughter, c. the indictment finding, that | 
e was killed with a ſword, ſtaff, Sc. ought to find alſo 
be price, viz. 5 ſolidorum, becauſe the king is intitled 
d that inſtrument, whereby the party was killed, or the | 
alue thereof, and that, altho it were the ſword of another 1 
han, and not his, that gave the ſtroke, Co. P. C. 57, 58. . 
ho this doth not vitiate the indictment as to the offenſe 13 
elf, tho the price be omitted. FN 


(a) This caſe is cited from an Irer by Fitzherbert, who adds Fl 
i the end of it, quod mirum. 14 


Ee 4 Deodands 
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Deodands are of two natures: 1, Such as do movere ad 
mortem. 2. Such as, tho they are guie/centia, yet occaſion 
the party's death: vide ſtatute 4 E. 1. de officio coronatoric, 

1. Things moving to death: as if a beaſt kills a man, 
8 E. 2. Coron. 403. if a man be cutting of a tree, and the 


tree falls upon another tree and breaks down a limb, which 0 

falls upon a man and kills him, both the limb, and the 

tree that fell, are deodands. 8 E. 2. Coron. 398. 2 
If a man be driving of a cart, and the cart falls and ku WY ci 


a man, the cart and horſes ate a deodand, 8 E. 2. Corn, BR 
388. and ſo if a cart runs over a man and kills him, the th 
cart and horſes are forfeit, 8 E. 2. Coron. 403. 3 U.; 10 
Coron. 326, 342. (b), ſo if the timber that hangs a bell fall, 10 


and kills a man, the timber and bell are both forfeit. i 10 
If a man in watering his horſe is drowned, the horſe 1 . 
deodand. 8 E. 2. Coron. 401. | ma 


If a man falls into the water, and the water carries hin F1 
under the wheel of a mill, whereby he is Killed, tle “ 
wheel is forfeited, but not the mill. 8 E. 2. Coron. 38g. 1 

If a weight of earth falls upon a worker in a mine “ 
kills him. the weight of earth is forfeit, not the whot WW © ! 
mine. 12 R. 2. Forfeiture 20. 1 Cu 

A man falls from his horſe againſt a trunk, whereof be . 
dies, the horſe is forfeit as a deodand, but not the trunk, cite. 
3 E. 3. Coron. 341. _ k | 

And yet I find a ſtrong authority, that in that caſe the 
horſe is not forfeited, unleſs he throws his rider. 
Clauſ. 5 E. 3. part 2. n. 9. It was found by inquiſitio 
e Quod Willielmus Daventriæ in parochiâ beate Me 
* rie Stroud in com. Middleſ-x, cum ad-aquavit quendat 
« equum magiſtri ſui, dictuſque Wiltielmus 'redeundo & 
cc eodem equo per infortunium cecidit, & cum eoden 
« equo per amicos ſuos ſemivivus deduCtus fuit ad bo 


(5) A cart met a waggon cafe in the home circuit 
loaded nipon the 101d, and the Pollexfen and Gregory, that th 
cart endeavouring to paſs by cart, waggon, loading, 
the waggon, was driven upon the horfes were deodands, be 
an high bank and overturned, cauſe they all moved ad m 
and threw a perſon, that was 1 Salk. 22d. 
in the cart, juſt before the (c) 8 E. 2 Corone 40 15 
wheels of the waggon, and the contra Rex verſus Croiſe, 85 
waggon ran over him and killed 1 Sid. 20). | 
him; it was reſolved in this 

46 pitiun 


7 
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« pitium prædicti magiſtri ſui apud Fleetfreet in ſuburbio 
« London, & ibidem languidus vixit uſque occaſum ſolis, 
« quo tempore obiit ex caſu prædicto; & quod præ- 
« didus equus tempore caſùs prædicti per aliquem vel 
« aliquam non fuit perterritus, per quod habuit occa- 
« ſionem recalcitrandi,” | | 

This inquiſition being removed into the chancery by 
Certiorari, thereupon it was adjudged coram rege & con- 
| cilio, quod equus prædictus tanquam deodand* regi in boc 

caſu non debet adj udicari, and thereupon a writ iſſues to 

the ſheriffs and coroners of Londen reciting the inquiſition: 

&« Jamque diQa certificatione coram nobis & concilio noſ- 
© tro inſpecta & plenius examinata, nobis & dicto concilio 
« noſtro videtur, quod equus prædictus tanquam deo- 
« dand' nobis in hoc caſu non debet adjudicari,“ com- 
mands the ſheriffs and coroners, quod exactionem, 
« quam Jobanni Bleburgh (the maſter of the horſe) vel 
« plegiis, vel manucaptoribus ſuis in hac parte pro equo 
« prædicto vel ejus pretio nobis tanquam deodand' red- 
« dend” feciſtis, ſaperſedeatis omnino, & diſtrictionem in 
hac parte factam ſine dilatione relaxetis.“ T. R. apud 
Cuilſord 18 Novemb. 

Which judgment is of greater weight, than any above 
cited, and may be a great guide in caſes of this nature, 
and thereſore I have cited it at large: 1. It is a reſolution 
ſubſequent to all thoſe judgments that are above-men- 
tioned, for the laſt of them is the 3 E. 3. and this is 
5 E. 3. Again, 2. It is a ſolemn judgment given in 


and the whole caſe ſtated in the inquiſition, and every 
& wan knows, that underſtands any thing of records of 
len "ole times, that coram rege & concilio was the king's legal 
bo ouncil, namely, the chancellor, treaſurer, keeper of the 


Privy ſeal, juſtices of the one bench and the other, chan- 


ry eceldor and barons of the Exrbeguer : theſe uſually met in 
11h! bancery upon ſuch occaſions under the ſtyle of concilium. 
od 1 3. It is a judgment given by the king and council 
„egg the forfeiture, the whole caſe appearing upon the 
ves "quiſition, which is of greater moment, than a judgment 
> for the king, becauſe, given by himſelf and his 
"Uh fcers againſt his own intereſt, „ > 


2. Now 


chancery coram rege & concilio upon great examination, 


. 
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* \ 


9 
—_— — — — 
k — — * 


422 HISTORIA PLACITORUM cORONEZ 


2. Now touching deodands of things not moveable, 
If a man be drowned in a pit, tho the pit cannot he 
forfeited, the coroner may charge the townſhip to ſtop 
the pit, and make entry thereof in his rolls; and if it he 
not done before the next eyre or gaol-delivery, the toun- 
ſhip ſhall be amerced. 8 E. 2. Coron. 416. 
Quzre, If a man falls from an hay-rick, whereby he dies, it i 
if a man faid (nota, not adjudged) that it ſhall be a forfeit. 3 . 3 
ringing a Coron. 348. 
Church- Tf a man be getting up a cart by the wheel to gathe 
bell be plums, and neither the cart nor horſes moving, the mar 


L.. 


9 on 


— 0m falls and dies, neither the cart nor horſes are forfeit, bu 
— en only the wheel. 8 E. 2. Coron. 409. 
1 It ſeems, that if a man be under the age of fourteq 


the bell be Years, and falls from a cart or horſe, it ſhall not be 
forfeited deodand, becauſe he was not of diſcretion to look to him- 
as a deo- ſelf; but if a horſe, bull, or the like, kills him, or if 4 
dand, 1 cart runs over him, there it ſhall be a deodand, 8 L. 
Lev. 136. Coron. 389. Stamford's P. Cor. 21. a. Co. P. C. p. 51. 
for there it ſhall be imputed to the negle& of the keepe 
of the goods, that did the miſchief, and fo it is, if a tree 
falls upon. one within the age of diſcretion, it is a deodand, 
Touching deodands in ſhips or boats, theſe things ae 
obſervable : | 
1. If a ſhip or boat be laden with merchandize, tho it 
falls out that a man be killed by the motion. of the ſhip of 
boat, yet the merchandize are no deodand, tho it be i 
the freſh water; but if any particular merchandize fal 
upon a party, whereby he dies, that particular merchat 
dize ſhall be a deodand, and not the ſhip. Britton, cop. 1 
de office de coroner, F. 13 & 14. © he 
2. If a ſhip or veſſel be failing upon the ſea, and a pe- 
ſon falls out of the ſhip and is drowned, the ſhip . 
deodand. 
y the antient conſtitutions of the admiralty it ſeem Ham 
that if a man were drowned upon the ſea by falling of 
from the ſhip under ſail, there was no deodand due, 
nor if he died by the fall of a maſt or ſail- yard, or oth& 
wiſe z; but indeed in the articles of inquiry in the coun 
of admiralty, mentioned in the black book of the & 
miralty, one of the articles is to inquire of then © 
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take any deodands beſides the admiral, of any gold, 


ſilver or jewels found upon any man ſlain upon the ſea, 
drowned in the ſea, or ſlain with a maſt in the ſhip, or 
with the yard of the ſhip, or with any other thing, which is 
the cauſe of the death of any man, that in ſuch caſe ap- 
purtient al admiral per prendre & adminiſire per Palme, ce 
queſt mort, le moiety, & l'autre moiety a doner al ſeme celui, 
queſt mort, ſes infans, freres au ſeers, fil ad aucunes : but 
Gf certainly this never obtained, for without queſtion the 
goods of the deceaſed were no deodands, but only the 
goods that moved to his death. 

Rot. Par. 51 E. 3. n. 73. The commons pray, Yue come 
il ad wp 097 uſe parmy ceſt realme, que ſi aſcun bome ou 
arſon eſchie hors de aſcun niefe, batelle, ou autre veſſel en le 
mere, baven, ou autre ewe, & ſoit periſſe, le dit veſſel ad 
re farfeite au roy, ou autres ſeigneurs de franchiſes, io the 
great prejudice of mariners and ſhipping, and therefore pray, 
que nul neife, batell, ne autre veſſel ſoit for feitable deſormes 
bur le cauſe avant dit, | 

Reſp. En le mere ne doit pas deodand eſtre ajugge, mes 
pant al ewe freſh le roy ent ferra ſa grace, oui lui pleyſt. 
The like petitions were renewed Rot. Par. 1 H. 4. 


jo Other anſwer, than that the law be obſerved. 
Yet that anſwer in 51 E. 3. is a ſufficient declaration, 
hat no deodand is to be upon ſuch a death happening 


euure of a ſhip or. other thing, as deodands in maci & 


bat Bn au, dulci, agrees Bratt. Lib. III. cap. 5. p. 122. and 
% 17. p. 136. in fine, viz. that de ſubmerſis in agud 


Julci batelli, de quibus tales ſubmerſi fuerunt, apprecientur, 
ed non in mari, nec ſunt deodanda ex infortunio in mari. 

And with the ſame agrees Fleta, Lib. I. cap. 25. $. 9. 
 ſubmerſis, fi de molendino ceciderit vel carefa vel de batellos, 
uamvis carcatis, dum tamen in aqud dulci, ſecus quam in falſa, 

goes farther, but too far, viz. that the veſſel with 
u lading, and the cart with its lading, and the mill, 
ith all that is moveable in it, are deodands. 
cou Bl But now, what ſhall be ſaid the ſea or ſalt water? 


My 


154. 1 H. 5. n. 35. 14 H. 6. n. 26. but they obtained 


pon the ſea, and with this difference touching the for- 
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My lord Coke, ubi ſupra, viz. p. 58, faith, and thy 
truly, the arm of the ſea is included herein; and by the 
book of 22 ze, pl. 93. ſo far as the ſea flows and re 
flows is an arm of the ſea. 5 

And thus far of deodands. 

I ſhall only add this one thing more relating to the 
coroner's office touching thoſe, that come to a violent 
death de fubito mortuis : if the townſhip bury the body 
before the coroner be ſent for, the townſliip ſhall be 
amerced ; and if the coroner comes not to make his in- 
quiry upon notice given, he ſhall be fined in eyre, or i 
the king's bench, or before the juſtices of gaol-delivery, 


7 
2 
1 
R 
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Of homicide, and its ſeveral kinds, and firſt of thoſe an 
ſiderations that are applicable, as well to murder & 
manſlaughter. 


See Foſ- AVING diſpatched the buſineſs of ſuicidium or {el 
ter's Diſ- murder, and per infortunium ſimplex, | come 101 
courſe II. to conſider of homicide, as it relates to others. | 
of homi- And this is of three kinds: 1. Purely voluntary, 9%. 
cide per murder and manſlaughter. 2. Purely involuntary, ® ge 


| tot. 255, that other kind of homicide per infortunium. 3. Ma, 


N partly voluntary, and partly involuntary, or in 2 ki WW... 


act. ., neceſſary, and this again of two kinds, viz. inducing ! 
gry, — as ſe defendendo, or not inducing a forfeituſ 
p. 188, as, 1. In defenſe of a man's houſe. 2. Defenſe d 
189, Kc. his perſon againſt an aſſault in vid regia. 3- ln # 
1 Hawk. vancement or execution of juſtice, and according to ths 
P. C. ch. diftribution I ſhall proceed. | 
28, 29, I ſhall begin with thoſe 'matters conſiderable, which if 
30, 31. are applicable as well to homicide, as to murder. Murs 
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Murder is a killing of a man ex malitia præcegitatd; 
homicide is killing a man without forethought malice. 
It is a miſtake in thoſe, that think, that before the 
ſtatute of Marlebridge, cap. 26. all killing of a man, tho 
per infortunium or k defendendo, was murder, for the ſta- 
tute faith, that murdrum de cetero non adjudicetur, coram 
juſliciariis, ubi infortunium tantummodo adjudicatur, ſed 
licum babet murdrum de inter feflis per feloniam tantum, 
£& non aliter, and therefore they thought that before this 
ſtatute a man ſhould be hanged for killing another in his 
own defenſe. 21 E. 3. 17. 6. (a) | 
But the truth is, murdrum in this caſe was but an 
amercement, that was anciently impoſed upon a townſhip, 
where the death of a man happened (3); and this appears 
by many hundred old charters of the kings of England, 
eſpecially to biſhops and monaſteries, whereby it was 
_ WE granted, that they and their poſſeſſions ſhould be quit ds 
murdro & latrocinio among divers other immunities, 
whereby we muſt not think that they had power granted 
them to commit murder or theft, but they were thereby 
acquitted of thoſe common amercements, uſually in thoſe 
ancient times impoſed in eyre upon vills for murder and 
theft committed there. | | 
* To make up the crime of homicide or murder there = 
r WY uſt be theſe three concurring circumſtances. 4 
|. The party muſt be killed, anciently indeed a bar- Black. 1 
barous aſſault with an intent to murder, ſo that the party Com. Lib. it 
vis left for dead, but yet recovered again, was adjudged iv. _ 4- | 
Pp. 19 | 


os YO Ro TT 


(a) See alſo 2 Co. Inflit. p. for ſome time after his wounds, 
148. who is of that opinion, it was no murder becauſe he 1 
(b) This is ſo plain, that it might diſcover the murderers, 14 


„ * is matter of ſurprizz, that any the meaning of wlzich is not, þ 
Vin ſhould miſtake it; the word that the offender would not in | 
| 1 murdryum uſually ſignifying a thoſe caſes be liable to be in- | | 
a k ecret killing of another, ſo diQed and puniſhed for murder, 1 
xcing | hat the murderer was not but that the vill or townſhip v1 
feituſh nown, for if the murderer would not in ſuch caſes be liable *1þ 
enſe U known, it was not in this to any amercement. Brad. Lib. { 
In .de murder; as if the mur- III. de corona, cap. 15. p 135. 
| to erer was taken, & judicium a Will. Leg. Angh-Sax. p. 


Minuerit, nullum crit mur- 280. wide ſupra p. 39. in 10tis, 75 
um, quia convincitur felonia, wide poftea cap. 35. See alſo A 
if the murdercd perſon lived Kelynge 121. | | 
Mate murder, | ö 
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murder, and petit treaſon, 15 E. 2. Coron. 383. but that 
holds not now, fur the ſtroke without the death of the 
party ſtricken, nor the death without the ſtroke or other 
violence makes not the homicide or murder, for the death 
conſummates the crime. | 

It remains therefore to be conſidered, to what intent 
the offenſe of murder or manſlaughter relates to the ſtroke 
or other cauſe of the death, and to what purpoſes it re 
lates to the death only. | | | N 

If a man gives another a mortal ſtroke, and he livess 
month, two or three, or more, and dies within the year 
and day, the title of the lord by eſchete to avoid meſne 
incumbrances relates to the ſtroke given, and not 
to the death. Plowd. Com. 263. Dame Hale's caſe. 
If a man gives another a mortal ſtroke, and he dia 
thereof within a year and a day, but meſne between the 
ſtroke and the death there comes a general pardon, wheres 
by all miſdemeanors are pardoned, this doth pardon the 
telony conſequentially, becauſe the act, that is the offenſe, 
is pardoned, tho it be not a felony till the party des 
Ibid. 401. Cole's caſe. | | 

If a mortal ſtroke be given on the high ſea, and the 
party comes to land in England and dies, the admin 
ſhall not have juriſdiction in this caſe to try the feloy, 
becauſe the death that conſummated the felony, happened 
upon the land, nor the common law ſhall not try him, 
becauſe the ſtroke, that made the offenſe, was not infrd 
corpus comitatis, 5 Co. Rep. 106. 5. Sir Henry Conſlablts 


caſe, 2 Co. Rep. g3. a. Bingham's caſe, Co. P. C. p. & 
and Lacie's caſe, 25 Eliz. cited there to that purpoſe z «> 
quo alibi, 


At common law, if a man had been ſtricken in one 
county and died in another, it was doubtful whether is 
were indictable or triable in either, but the more comme 
opinion was, that he might be indicted where the ſtrold 
was given, for the death is but a conſequent, and m 
de found, tho in another county, 9 E. 4:,48. 7 H. 7. 
and if the party died in another county, the bod) 
removed into the county, where the ſtroke was given, 
the coroner to take an inqueſt ſuper viſum corporit 6 
7 10. but now by the ſtatute of 2&3 E. 6. cop. % 
the juſtices or coroner of the county, where the . 


red, ſhall inquire and proceed, as if the ſtroke had been 
the ſame county, where the party died. | | 
On the other ſide, as to ſome reſpects, the law regards 
de death as the conſummation of the crime, and not 
gerely the ſtroke. _ | 
If a party be killed in one county, the coroner ſuper 
ſum corporis might at common law inquire of all acceſ- 
ies or procurers before the fact, tho the procurement 
te in another county, 20 H. 7. Kelw. 67. b. per omnes 
Miciarios Angliæ; but now by the ſtatute of 2 & 3 E. 6. 
þ. 24. the inditment and trial of the acceſſaries ſhall 
in the county, where they were acceſſary, viz. pro- 
ring, abetting or receiving. 
If a party be mortally wounded, and the offender 
ken and in the cuſtody of the conſtable, and he ſuffers 
m to eſcape before the wounded perſon dies, it is not 
lony in the conſtable, tho he dies after within the year. 
H. 4.12. Plow. Com. 401. Cole's caſe. til} 
If a ſtroke be given the iſt of January, and the party 
s the 1ſt of March following, the year and day to bring 
appeal is to be accounted from the death, and not 
pm the ſtroke, contrary to the opinion of Stamford P. 
63. a. guod vide Co. P. C. p. 5 3. & ſur flatute de Glouc. 
þ, 9. (e), 4 Co. Rep. 42. b. Haydon's caſe, Statut. 3 H. 7. 
1 3 5 


f A. gives a mortal ſtroke the 1ſt of January, and the 
ty lives till the 1ſt of February, and then dies of the 
dre, the concluſion of the indictment is beſt, Et ſic præ- 
ws A. Sc. modo E forms prædidid interfecit & mur- 
bit, becauſe it applies to the whole caſe. 2. But if it 
Et fic prefatus A. prediflo 1 Fanuarii ipſum, Ec. in- 
ecit & murdravit, it is naught, becauſe it is no mur- 
till the party dies, 4 Co. Rep. 42. Haydon's caſe, vide 


refatus A. ipſum, c. predidto1 Februarit inter fecit 
urdravit, it is good, becauſe then the murder is com- 
e, 4 Co. Rep. 47. a. Wigge's caſe, tho in ſuch a caſe 


ther day or place, the beſt concluſton, and that 


(c) 2 Co. Inflit. 320. 


which 


| 
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em Katharine Hume's caſe. 3. But if it concludes, Et 


ſtroke at one day or one place, and a death at 
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which is in common uſe at this day, is, Es fic prædidus 
A. ipſum, Sc. modo & forma prædictis interfecit & 
murdravit, | 

And thus far touching the relation to the ſtroke or 
death. _ | | 
Now what ſhall be ſaid a killing and death within the 
year and day. 7 

If a man gives another a ſtroke, which, it may be, i 
not in itſelf ſo mortal, but that, with good care, he might | 
be cured, yet if he dies of this wound within the year 
and day, it is homicide or murder, as the eaſe is, and ſo c 


it hath been always ruled. | i 
But if the wound or hurt be not mortal, but with ill n 
applications by the party, or thoſe about him, of un- 
wholeſome ſalves or medicines the party dies, if it cas te 
clearly appear, that this medicine, and not the wound, ci 
was the cauſe of his death, it ſeems it is not homicide, of 
but then that muſt appear clearly and certainly to be lik 
ſo. th 
But if a man receives a wound, which is not in it{elf lic 
mortal, but either for want of helpful applications, o mi 
neglect thereof, it turns to a gangrene, or a fever, and we 
that gangrene or fever be the immediate cauſe of his the 
death, yet this is murder or manſlaughter in him that of 
gave the ſtroke or wound, for that wound, tho it were Wi to | 
not the immediate cauſe of his death, yet, if it were the WW mil 
mediate cauſe thereof, and the fever or gangrene was the WW gui 
immediate cauſe of his death, yet the wound was the 1 
cauſe of the gangrene or fever, and ſo conſequently à BW prop 
_ cauſati. | | ohh with 
f a man be ſick of ſome ſuch diſeaſe, which poſſh BN by : 

by the courſe of nature would end his life in half 2 yea BN pen 
and another gives him a wound or hurt, which baſtem cura 
his end by irritating and provoking the diſeaſe to operate 8 fran 
more violently or ſpeedily, this baſtening of his death BWW the | 
ſooner than it would have been is homicide or murder, BW len 
as the caſe happens, in him that gives the wound or hum, the |; 
for he doth not die ſimply ex viſitatione dei, but the hut Bu 
that he receives haſtens it, and an offender of ſuch a * fon te 
ture ſhall not apportion his own wrong, and thus I hav i wor 
often heard that learned and wiſe judge Juſtice Wa | Was 


frequently dire. Vo 


* 
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If any man either by working upon the fancy of ano- 

ther, or poſſibly by harſh or unkind uſage puts another 
into ſuch paſſion of grief or fear, that the party either 
dies ſuddenly, or contracts ſome diſeaſe, whereof he dies, 
tho, as the circumſtances of the caſe may be, this may 
be murder or manſlaughter in the ſight of God, yet in 
foro bumano it cannot come under the judgment of felony, 
becauſe no external act of violence was offered, whereof 
the common law can take notice, and ſecret things belong 
to God; and hence it was, that before the ſtatute of 1 Fac. 4 Blackſ. 
cap. 12. witchcraft or faſcination was not felony, becauſe Com. ch. 
it wanted a trial, tho ſome conſtitutions of the civil law 4. p. 60. 
made it penal. | . | 

If a phyſician gives a perſon a potion without any in- 
tent of doing him any bodily hurt, but with an intent to 
cure or prevent a diſeaſe, and contrary to the expeQation 
of the phyſician it kills him, this is no homicide, and the 
like of a chirurgeon, 3 E. 3. Coron. 163. And 1 hold 4 Blackf. 
their opinion to be erroneous, that think, if he be no Com. ch. 
licenſed chirurgeon or phyſician, that occaſioneth this 14 P 197. 
miſchance, that then it is felony, for phyſic and ſalves p ck. 
were before licenſed phyſicians and chirurgeons; and 2 ny 
therefore if they be not licenſed according to the ſtatute bn 
of 3 H. 8. cap. 11. or 14 H. 8. cap. 5. they are ſubject 
to the penalties in the ſtatutes, but God forbid that any 
miſchance of this kind ſhould make any perſon not licenſed 
guilty of murder or manſlaughter, | 

Theſe opinions therefore may ſerve to caution ignorant 
people not to be too buſy in this kind with tampering | 
vith phyſic, but are no ſafe rule for a judge or jury to go 
by: we ſee the ſtatute of 34 C 35 H. 8. cap. 8. diſ- 
penſeth with the penalty of thoſe tormer ſtatutes, as to 
wiward applications and medicines for agues, ſtone, or 
frangury, which may be adminiſtered by any perſon, and 
the preamble of the ſtatute tells us, that if none but 
licenſed chirurgeons ſhould be uſed in many cales, many of 
he king's ſubjeas were like to periſh for want of help. 

But if a woman be with child, and any gives her a po- 
fion to deſtroy the child within her, and ſhe takes it, and 
* works ſo ſtrongly, that it kills her, this is murder, ſor 
i was "= given to cure her of a diſeaſe, but unlawfully 

L. 


Ff to 


, 439 


3 Wilſon. 2. Tho he have no particular notice, that he did ay 
495; &c. ſuch thing before, yet if it be a beaſt, that is fer nature, 
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to deſtroy her child within ber, and therefore he that 
gives a potion to this end, muſt take the hazard, and if 
it kills the mother, it is murder, and ſo ruled before me at 
the aſſizes at Bury in the year 1670. | 

And certainly if that opinion ſhould obtain, that if 
one not licenſed a phyſician ſhould be guilty of felony, 


if his patient miſcarry, we ſhould have many of the poorer 4 
ſort of people, eſpecially remote from London, die for ſl 
want of help, leſt their intended helpers might miſcarry, 
This doQrine, therefore, that if any dies under the hand ab 
of an unlicenſed phyſician, it is felony, is apochryphyl, de 
and fitted, I fear, to gratify and flatter doors and licen- ar 
tiates in phyſic, tho it may, as 1 ſaid, have its uſe to WW lor 
make people cautious and wary, how they take upon WW 
them too much in this dangerous employment. thi 
If a man have a beaſt, as a bull, cow, horſe, or dag, ] 
uſed to hurt people, if the owner know not his quality, be WW tak 
is not puniſhable, but if the owner be acquainted with his WW m 
quality, and keeps him not up from doing burt, and the be 


beaſt kills a man, by the antient Jetoiſb law (®) the owner 
was to die for it, Exod. xxi. 29. and with this ſeems to 
agree the book of 3 E. 3. Coron. 311. Stamf. F. C. 15. 4 
wherein theſe things ſeem to be agreeable to law. 
1. If the owner have notice of the quality of his bea, 
_— doth any body hurt, he is chargeable with an ao 
r it. 


as a lion, a bear, a wolf, yea an ape or monkey, if he ge 
looſe and do harm to any perſon, the owner is liable to 
an action for the damage, and ſo I knew it adjudged v 
Andrew Baker's caſe, whoſe child was bit by 3 monke), 
that broke his chain and got looſe. | 

3. And therefore in caſe of ſuch a wild beaſt, or in tit 
of a bull or cow, that doth damage, where the own! 
knows of it, he muſt at his peril keep him up ſafe fron 
doing hurt, for tho he uſe his diligence to keep him 
if he eſcape and do harm, the owner is liable to anſue 
damages. 


() Vide ſupra 5. 3. in notis. 
7 4 But 
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4. But as to the point of felopy, if the owner have no- 
tice of the quality of the ox, Cc. and uſe all due diligence 
to keep him up, yet the ox breaks lopſe and kills a man, 
this js no felony in the owner, hut the ox is a deodand. 

5. But if he did not uſe that dye diligence, but thro 
negligence the beaſt goes abroad after warning or natice 
of his condition, and kills a man, I think it is man- 
{ayghter in the Omer. 

6. But if he did purpoſely let him looſe, or wander 
abroad with deſign to do miſchief, nay tho it were with 
deſign only to fright people and make ſport, and it kills 


3 man, it is murder in the owper, and I have heard, that 


long fince at the afſizes held at St. Albans for Hertfard- 
ſhire it was ſo ruled, and the owner hanged for it, but 
this is but an hearſay. * 

If a man lays poiſon to kull rats, 3nd à man caſuall 
takes it, whereby he is poiſoned, this is no felony, but if 
a man Jays poiſon to the intent that B. ſhould take it, to 
be poiſoned therewith, and C, by miſtake takes it, and is 
roiſoned to death, this is murder, tho it were not intended 


Gore's caſe. Plowg. Com. 474. Saunder*s caſe. 

And altho the party takes the poiſon himſelf by the 
perſuaſion of another in the abſence of the perſuader, yet it 
bs a killing by the perſuader, and he is principal in it, thq 
abſent at the taking of it. 4 Co. Rep. 44. b. Vaux's caſe, 

If J. gives poiſon to B. intending to poiſon bim, and 
b. ignorant of it, gives it to C. a child, or other near re- 
ation of J. againſt whom he never meant harm, and C. 
akes it and dies, this is murder in 4. and a poiſoning by 
im, Plowd. Cum. 474. 4. Dalt. cap. 93. but B. becauſe 
goorant, is not guilty, 

If A. gives purging comfits to B. to make ſport, and 
ot to hurt him, and B. dies thereof, it is a killing by 4. 
ut not murder, but manſlaughter. Dali. cap. 93. - 

There are ſeveral ways of killing, 1. By expoſing a ſick 
weak perſon or infant unto the cold to the intent to de · 
oy him, 2 E. 3. 18. 5. whereof he dieth. 2. By lay- 
s an impotent perſon abroad, ſo that he may be expoled 


(4) New Edit. 1727. cap. 145. f 474 


But = | to 


for him. Dalt. cafi. 93- (d). 9 Co. Rep. 81. b. Agnes 


431 


432 


8. By ftrangling or ſuffocation. 


murder and manſlaughter, is, who ſhall be ſaid a pero 
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to and receive mortal harm, as laying an infant in an 
orchard, and covering it with leaves, whereby a kite ſtrike; 
it, and kills it. 6 Eliz. Crompt. de Pace 24. Dalt. cop. gz. 
(e). 3. By impriſoning a man ſo ſtrictly that he dies, and 
therefore where any dies in gaol, the coroner ought to be 
ſent for to enquire of the manner of his death. 4. By 
ſtarving or famine. 5. By wounding or blows. 6. B 
poiſoning. 7. By laying noiſome and poiſonous filth at x 
man's door, to the intent by a poiſonous air to poiſon 
him, Mr. Dalton, cap. 93. out of Mr. Cook's reading, 


Moriendi mille figure. 


A man infected with the plague, having a plague · ſon h 
running upon him, goes abroad, this is made felony by w 
the ſtatute of 1 Fac. cap. 31. but is now diſcontinued th 
V); but what if ſuch perſon goes abroad to the intent ſa 
to infect another, and another is thereby infected and be 
dies? whether this be not murder by the common lin 
might be a queſtion, but if no ſuch intention evidently in 
appears, tho de facto by his converſation another be n- Wi :p; 
feed, it is no felony by the common law, tho it be: 25. 
great miſdemeanor, and the reaſons are, Per 

1. Becauſe it is hard to diſcern, whether the infeQion yet 
ariſe from the party, or from the contagion of the air, it | 
is God's arrow, and beh 

2. Nature prompts every man, in what condition ſo- WW app 
ever, to preſerve himſelf, which cannot be well without l 
mutual converſation. out. 

3. Contagious diſeaſes, as plague, peſtilential fever WM nt | 
ſmall-pox, &#c. are common among mankind by the vi- 5 


tation of God, and the extenſion of capital puniſhment r cecle 


in caſes of this nature would multiply ſevere puniſnmem f If 
too far, and give too great latitude and looſe to ſevere is | 
puniſhments. «Qu; 


II. The ſecond conſideration, that is common both i 


the killing of whom ſhall be ſaid murder or manſlaughte! 


(6) New Edit. cap. 145. cantinue no longer, than un 
the end of the tirſt ſeſſion « 


þ. 469. | 
It was made at fuſt to the next parliament. 
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If a woman be quick or great with child, if ſhe takes, 
or another gives her any potion to make an abortion, or 


if a man ſtrikes her, whereby the child within her is 


killed, it is not murder nor manſlaughter by the law of 
England, becauſe it is not yet in rerum natura, tho it be a 
great crime, and by the judicial law of Moſes (g) was pu- 
niſhable with death, nor can it legally be known, whe- 
ther it were killed or not, 22 E. 3. Coron. 263. ſo it is, 
if after ſuch child were born alive, and bapiized, and 
after dies of the ſtroke given to the mother, this is not 
homicide. 1 E. 3. 23. b. Coron. 146. | 

But if a mag. procures a woman with child to deſtroy 
her infant, wen born, and the child is born, and the 
woman in purſuance of that procurement kills the infant, 
this is murder in the mother, and the procurer is acceſ- 
fary to murder, if abſent, and this, whether the child were 
baptized or not. 7 Co. Rep. 9. Dyer 186. 8 

The killing of a man attaint of felony, otherwiſe than 
in execution of the ſentence by a lawful officer lawfully 
appointed, is murder or manſlaughter, as the caſe happens, 
and tho there was ſome doubt, whether the killing of a 
perſon outlawed of felony were homicide or no, 2 E. 3. 6. 
yet it is homicide in both caſes. 27 Aſ/iz. 41. Coron, 203. 

If a perſon be condemned to be hanged, and the ſheriff 
beheads him, this is murder, and the wife may have an 


ſo BY appeal. 35 H. 6. 58. (5 0 

out If a man be attaint in a premunire, whereby he is put 
out of the king's protection, the killing of him was held 

ery BY not homicide. 24 H. 8: B. Coron. 197. But the ſtatute of 

vi-W iz. cap. 1. (i) hath now put that out of queſtion, 


Ceclaring it to be unlawful. (4) 

If a man kills an alien enemy within this kingdom, yet 
t 3s felony, unleſs it be in the heat of war, and in the 
«Qual exerciſe thereof. 


(7) Exod. xxi. 22. 
(b) See alſo Co. P. C. % 52. ſheriff to hang hit ill he be 
, in caſe of treaſon, (where dead? 
the ſentence is, that the party (i) In fine. 
Pall be banged, but not till he ) Sce Coron. 203. where 


t all, but the hanging, whe- outlawed for ſclony. 


ther it be not murder in the 


dead, ffc ) if the king re- it is declired felony to kill one 


Fs: In. Tue 
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III. The third inquiry is who fall be ſaid a petfon 
killing. f 
Foſter. 70. An iofent under the age of fourteen years in preſutnp. 
The caſe tion of law is ſuppoſed without diſeretion, and therefore 
of William primã facie he cannot commit murder or manſlaughter, 
York. dut being indifted thereof, upon not guilty pleaded hy 
ought to be found not guilty. 

But if he be above that age, in preſumption of law he 
is of diſcretion, and may be guilty. 

But if he be under the age ef fourteen, yet if opon 
circumſtances it can appear, that he hath diſcretion, he 

may be convict of felony. 3 H. 7. 1.6. 12, a. (/) 

If a man be non compos mentis, and Kills a man, he i 
to plead not guilty, and ſhall be acquitted, and is net 
driven to purchaſe a pardon, tho antiently it was ſo ufed, 
Stamford”s P. C. 16. b. & libros ibi. | | 

And the fame law it is of a lunatic, that kills a man 
in the time of his lunacy; but if it be in thoſe intervals, 
when he hath his ardverftandings then he is a felon, ſed & 
his ſupra. p. 31. 

If there be an actual forcing of a man, as if J. by foret 
takes the arm of B. and the weapon in his hand, and 
therewith ſtabs C. whereof he dies, this is murder in /. 
but B. is not guilty. Dalt. cap. 93. P. 242. (n). Plow, 
Com. 19. 4. | 

But if it be only a moral force, as by threatning, di- 
reſs, of impriſonment, c. this excuſeth not. 

A feme covert is in law under the coercion of her hoſ- beſ 
band, and therefore, if ſhe commits larciny or burglar con 
together with her ['uſband, the hbyTband is in law guilty, Juſt 
but regularly the wife is not guilty. Stamf. 26. a. Cin law 


160. Dalt. cap. 104. p. 267. ( n ) 

Bat if ſhe commits murder, or treaſon, or manſlaughter, he 

it is no plea to ſay ſhe did it by coercion of he alſo 

huſband, but ſhe is guilty, tho committed with ber 1 

huſband. Dalt. Ibid. | 1 
tai 

{1) Fide ſupra, p. 27. (m) New Edit. cap. 145. J. 43 — 


(n) New Edit. cap. 157. P. 503. 
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Concerning commanding, counſelling, or abetting of mur- 1 
der or manſlaughter. | 


LTHO this title may ſeem more proper under the See Foſter |! 
title of principal and acceſſaries, yer becauſe it re- 121--131. 9 
ſates to the inquiry, who ſhall be ſaid a murderer or man- and his 
ſlayer, and is common in ſome reſpeQs to both crimes, 3 
ſhall take up the conſideration thereof here. 3 3 
He that counſels, commands, or directe the killing Hlackſ. 
of any perſon, if he be abſent, is an acceſſary to murder Com. ch. 
before the fact. | | 3. p· 34 

In caſe of poiſoning, he that counſels another to give 40. 

iſon, if that other doth it, the counſellor, if abſent, See Index 
is but acceſſary before, Coke P. C. p. 49. Sir Thomas toi Hawk. 
Overbury's caſe. (a) P. C. tit. 

But he that actually gives or lays the poiſon to the in- Acccſſary. 
tent to poiſon, tho he be abſent, when it is taken by the | 
party, yet he is principal, and this was Weſton's caſe (b), 

Co. P. C. p. 49. in Sir Thomas Overbury's caſe, and 4 Co. 
Rep 44. ö. Vaux's caſe. 

In caſe of murder, he that counſelled or commanded | 
beſore the fact, if he be abſent at the time of the fact bs 
committed, is acceſſary before the fact, and tho he be in ' 108 
juſtice equally guilty with him that commits it, yet in "5k 
law he is but acceſſary before the fact, and not principal. 19 

If 4. commands B. to beat C. and he beats him ſo that i, 1 
he dies thereof, it is murder in B. and A. if preſent, is 1 
alſo guilty of the offenſe, if abſent, he is acceſſary to 1 
murder, Dalt. cap. 93. (e). Plowd. Com. 475. b. Co. 30 
P. C. p. 51. 3 E. 3. Coron. 314. | | | 

If A. counſels B. to poiſon hig wife, B. accordingly ob- 
tains poiſon from A. and gives it his wife in a roaſted 
yple, the wife gives it to a child of B. not knowing it 


(a) See State Tr. Vol. I. p. 331. (6b) State Tr. Vol. I. 
p33. (c) New Edit. cap. 445. P. 472. 


Ff 4 was 
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was poiſon, who eats it and dies, this is murder in B, tho 
he intended nothing to the child. Plowd. Com. 474. Haun. 
der's caſe: and ſo it is, if an apothecary ſends a potion to 
the wife, and the huſband mingles poiſon with it, and 
upon ſome diſlike of the phyſic the apothecary is ſent for, 
who to juſtify it to be wholeſome voluntarily eats part of 
it, and is poiſoned and dies, this is murder in B. tho the 
apothecary was never intended to be hurt, but voluntarily 


took it. 9 Co. Rep. 81. Agnes Gore's caſe, 


But in this caſe, he who. was abſent, and counſelled 
the poiſoning of the wife, is not acceſlary to the murder, 
becauſe as to him the command ſhall not be conſtrued 
further, than as to the perſon intended by him. Pleud. 
Com. 474. Saunder's caſe. (d) | 

If A. counſels or commands B. to beat C. with a ſmall 
wand or rod, which could not, in all human reaſon, 
cauſe death, if B. beats C. with a great club, or wound 
him with a ſword, whereof he dies, it ſeems, that 4. i; 
not acceſſary, becauſe there was no command of death, 
nor of any thing, that could probably cauſe death, and 
B. hath varied from the command in ſubſtance, and not 
in circumſtance, | 

If A. commands or counſels B. to kill C. and before 
the fact done A. repents, and comes to B. and expreſsy 


diſcharges him from the fact, and countermands it, if after 


this countermand B. doth it, it is murder in B. but /, 
is not acceſſary, but if A. repents of it, but before a 
diſcharge or countermand given to B. B. kills C. yet /. 
remains acceſſary notwithſtanding his private repentance, 
for in as much as his expreſs counſel or command occs- 
ſions the fact, he muſt at his peril ſee, that he counter- 
mand B. and ſo remedy as much as in him lies ihe 


(4) But tho the judges were don; and maſter Plowgden, the 
of opinion in this caſe, that he reporter, ſays, it was his op- 
was not acceſſary, yet they nion, that whoever couni 
thought jt proper, that he or commands an evil thing 
ſhould be delivered rather by ſhould be adjudged acceſſaſ 
a pardon, than otherwiſe, and to all, which follows fron 
accordingly they kept him in that evil action, but not 
priſon from one ſeſſion till ano- any other diſtin& thing. 
ther, lil] he procured a par- a 

miſchief, 


tyjden 
. wer 
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miſchief, that his former command occaſioned. Co. P. C. 
5. 51. Plowd. Com. 476. a. Saunder's caſe. | 

in manſlaughter there can be no acceſſaries before the 
fact, ior it is preſumed to be ſudden, tor if 54 were with 
advice, command, or deliberation, it is murder and not 
manſlaughter, and the like of ſe defendends. 

And therefore in an indictment of manſlaughter only, if 
others be indicted as acceſſaries before the fact, the indict- 
ment is void againſt them. 

And if A. be indited of murder, and B. as acceſſary 
before by procurement, Ec. and A. is found guilty only of 
manſlaughter, B. ſhall be diſcharged. 4 Co. Rep. 43. 
b. Goffe verſus Bibitbe and Hoell David. 

And anciently, he that ſtruck the ſtroke, whereof the 
party died, was only the principal, and thoſe, that were 
preſent, aiding, and aſſiſting, were but in the nature of 
acceſſaries, and ſhould not be put upon their trial, till he 
that gave the ſtroke were attaint by outlawry or judgment. 
40 A/. 25. 40 E. 2. 42. a. ; 

But at this day, and long ſince, the law hath been taken 
otherwiſe, and namely, that all that are preſent, aiding, 
and aſſiſtiuꝑ, are equally principals with him that gave the 
ſtroke, whereof the party died. 4 H. 7. 18. a. per omnes 
juſliciarios utriuſque banti, for tho one gave the ſtroke, 
yet in interpretation of law it is the ſtroke of every perſon, 
that was preſent, aiding, and aſſiſting, and tho they are 
called principals in the ſecond degree, yet they are princi- 
pals, and the law was altered herein, in tempore H. 
4. Plowd. Com. 100. a. and therefore, if there be an india- 


Ec. percuſſit B. whereof he died, and that C. and D. were 
preſent, abetting, aiding, and aſſiſting to J. ad feloniam 
T murdrum c. modo & forma prædidtd faciend', and A. 
appears not, but B. and C. appear, they ſhall be arraigned, 
and receive their judgment if convict, tho A. neither 
appears, nor be outlawed, Ploawd. Com. 97 and 100. 

Gittin's caſe. | 
f A. be indicted as having given the mortal ſtroke, and 
b. and C. as preſent, aiding, and aſſiſting, and upon the 
eudence it appears, that B. gave the ſtroke, and A. and 
were only aiding and aſſiſting, it maintains the indiQ- 
ment, 


el, - 


ment of murder or manſlaughter againſt A. that A. felonice, 
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ment, and judgment ſhall be given againſt them alt, for 
it is only a circumſtantial variance, for in Jaw it is the 
ſtroke of all that were preſent, aiding, and abetting, 
Plowd. Com. 98. a. 9 Co. Rep. 67, ö. Mackally's caſe, 

Yet the circumſtances of the caſe may vary the degree 
of the offenſe in thoſe that are in this kind parties to the 
homicide. 

If A. have malice againſt B. and lies in wait to kill him, 
and C. the ſervant ot A. being preſent, but not Privy to 
the intent of his maſter, finds his maſter fighting with 3. 
takes part with his maſter, and the ſervant or maſter kil 
B. this is murder in A. becauſe he had malice forethought, 
but only homicide in C. Plowd. Com. 100. 6. Saliſpury) 
caſe, where it was alſo reſolved, that where 4. had 
malice againſt D. the maſter of B. but by miſtake aſſault 
and kills B. the ſervant, or having malice againſt D, the 
maſter, and B. his ſervant comes in aid of his maſter, and 
A. kills him, it is murder in 4, as much as if he had 
killed the maſter, for the malice ſhall be carried over to 
make the killing of B. murder. 

Upon an inditment of murder, tho the party upon 
his trial be acquit of murder, and convict of manſlaugh- 
ter, he ſhall receive judgment, as if the indictment had 
been of manſlaughter, for the offenſe in ſubſtance is the 
ſame. | 

And upon the ſame reaſon it is in caſe of malice implied, 
if A. B. and C. be in a tumult together, and D. the cor- 
ſtable comes to appeaſe the affray, and A. knowing bim u 
be the conſtable kills him, and B. and C. not knowing bim 
to be the conſtable, come in, and finding A.-and D. 
ſtruggling, aſſiſt and abet A. in killing the conſtable, thu 
is murder in A. but manſlaughter in B. and C. 

To make an abetter to a murder or homicide principl 
in the felony, there are regularly two things requiſite, 
1. He muſt be preſent. 2. He muſt be aiding and abe: 
ting ad feloniam & murdrum five bomicidium. i 

If he were procuring, or abetting, and abſent, he“ 
acceſſary in caſe of murder, and not principal, as hiti 
been ſhewn, unleſs in fome caſes of poiſoning, ut ſupre. 


1 
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If he be preſent, and not aiding or abetting to the felony, 
he is neither principal nor acceſſary. | 

If A. and B. be fighting, and C. a man of full age 
comes by chance, and is a oer on only, and aſſiſts nei- 
ther, he is not guilty of murder or homicide, as principal 
in the ſecerd degree, but it is a miſpriſion, for which 
he ſkall be fined, unleſs he uſeth means to apprehend the 
felon. 8 E. 2. Coren. 395. 3 E. 3. ibidem 293. 14 fl. 7. 
31. 5. Stamford's P. C. 40. 5. Dalton, cap. 108. p. 


284. (e) | | . 
Therefore it remains to be inquired, 1. Who ſhall be 


ſaid to be preſent. 2. Who ſhall be ſaid abetting, aiding | 


or aſſiſting to the felony. 

I. As to the firſt : if divers perſons come to make an 
affray, Sc. and are of the ſame party, and come into the 
ſame houſe, but are in ſeveral rooms of the fame houſe, 
and one be Killed in one of the rooms, thoſe that are of 


that party, and that come for that purpoſe, tho in other 


rooms of the ſame houſe, ſhall be ſaid to be preſent. Dait. 
cab. 93. P. 241. (f) | 

The lord Darre and divers others came to ſteal deer in 
the park of one Pelbam, Rayden one of the company killed 
the keeper in the park, the lord Dacre and the reſt of the 
company being in other parts of the park, it was ruled, 
that it was murder in them all, and they died for it. 
by, 25. 4. Dult. ubi fupra, 34 Hf. 8. B. Cron. 
112. | 

Ts like in cafe of burglary, tho ſome ſtood at the 
kne's end or fieſd gate to watch if any came to diſturb 
them, Co. P. C. p. 64. 11 H. 4. 13.6. yet they are ſaid to 


be burglars, becauſe preſent, aiding, and aſſiſting to the 


burglary. 
f. Who ſhall be ſaid abetting, aiding and aſſiſting. 

If 4. comes and kills a man, and B. runs with an intent 
fo be aſſiſting to him, if there ſhould be occaſion, tho de 
facto he doth nothing, yet he is principal being preſent, as 
vell as A. 3 E. 3. Coron. 309. 


(e) New Edit. cap. 161. p. 527. (f) New Edit. cap. 145. 
5.472. * (8) See allo Moor 86. Kehnge 56. | 


If 
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If divers come with one aſſent to do miſchief, (mule 
faire) as to kill, rob or beat, and one doth it, they ate all 
principals in the felony, &c. 3 E. 3. Coron. 314. 

If A. and divers others in his company intending to rob 
a perſon charge him with felony, and as they are carrying 
him to gaol, ſome of the company rob the perſon attached, 
this is robbery in all, but if the reſt of the company come 
without any fuch intent, it ſeems they are not guilty, 3 E.; 
Coron. 350. 

If A. comes in company with B. to beat C. and B. beats 
C. that he dies, A. is principal, but then, according to 
thoſe elder times, the indiQtment muſt not be only, that 
he was prefent, aiding, and aſſiſting, for that, as the law 
was then taken, makes him only acceſſary, but the indid- 
ment muſt ſhew the ſpecial matter, that they came to 
that intent, 19 E. 2. Coron. 433. but now that courſe is 
altered, and the indictment only runs, that A, was pre- 
ſent, aiding, and aſliſting, and that is ſufficient to make 
him principal, 

So if A. being preſent commands B. to kill C. and he 
doth it, both are principals. 13 H. 7. 10. a. (b) 

If many be preſent, and one only gives the ſtroke, 
whereof the party dies, they are all principals, if they 
came for that purpoſe. 21 E. 4. 71. 4. 

The caſe of Drayton Baſſet reported by Mr, Crompin, 
fol. 28. was this: 4, with thirty others and more entered 


ejected B. his children, and ſervant out of the ſame ; after- 
wards twenty others on the behalf of B. three days after, 
in the night, came with weapons with intent to re-enter, 
and one of the twenty, about ten of the clock in the 
night, caſt fire into a thatcht houſe adjoining to the houſe, 
whereupon one that was in the houſe ſhot off a gun, and 
killed one of the party of B. and then the reſt of the 
party of B. fled, and 4. and his company continued the 
forcible poſſeſſion of the houſe for many days aſtet, 
whereupon A. and twenty-ſeven more were indicted ct 


(hb) This caſe was ſomething thor here ſays is more direQ 
more than a hare command, for proved by the caſe in 4 H.. 
one held him, while the other 18. a. | 


killed him 3 but what our au- 
murder, 
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murder, and arraigned in the king's bench, and the mat- 
ter aforeſaid given in evidence againſt him, and Mich. 22 
& 23 Eliz. he was found guilty of manſlaughter, & di- 
vers autres de rioters, que fueront in le meaſon al temps, que 
Je bome fuit tue, fueront arraigns come principals, coment 
ne aſſent al fatter del gunne ne al tuer, purceo que 
fueront la illoyalment aſſemblies, & in forcible manner gard 
le meaſon oue A. que fuit convifl. _ h | 
And conſonant to this is Mr. Dalton, p. 241. (i) in theſe 
words: © Note alſo, that if divers perſons come in one 
« company to do any unlawful thing, as to kill, rob or 
« beat a man, or to commit a riot, or to do any other 
« treſpaſs, and one of them in doing thereof kills a man, 


« this ſhall be adjudged murder in them all that are pre- 


« ſent of that party abetting him, and conſenting to the 
« act, or ready to aid him, altho they did but look on. 

A man ſeizeth the goods of a Frenchman in time of war, 
and carries them to his houſe, a ſtranger pretending to be 
deputy-admiral with a great multitude of men came with 
force to the houſe, where the goods were, and at the gate 
of the houſe made an aſſault upon them that were in the 
houſe, a woman iſſued out of the houſe without any 
weapon, and is Killed by one of the ſervants, who came 
to take the goods, by throwing a ſtone at another, that 
was in the gate, and the perſon, that came to ſeize the 
goods, ſaid, (before his coming) he would make him a 
cokes that kept the goods, and would make him to know 
the baſeſt in his houſe. By five judges, two ſerjeants, the 
queen's attorney, and ſolicitor, it was held, that if it ap- 
pears, that the woman came in defenſe of the maſter 
of the houſe, then it was murder in the vice-admiral 
and all his companions : but by other five judges contrary, 
for no malice was againſt the woman, and murder ſhall 
not be extended further, than it was intended, and the 
former held, that if 4. and B. fight by appointment 
before-hand, and 2 ſtranger comes between them to part 
them, and he is killed by A. it is murder in him, and ſome 
lad in both, but the others noluerunt ad hoc concordare. 
1 and Herbert's caſe, H. 2 & 3 P. & M. Dyer 
188. 6, | 


| (i) New Edit. p. 472, 
ders 1 . That 
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vict both, becauſe they know not who did it. 
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That point, wherein the judges differed, was, whether 


the. miſtake of the perſon excuſeth it from murder, but it - 
ſeems not queſtioned, but all agreed it manſlaughter, and 

that not only in him, that gave the blow, but in all the 7 
companions of that party: but now the former point is of 
ſufficiently ſettled, that if it had been murder, in caſe the p. 
man had been #://ed, that was meant, it is murder in kill. 

ing the woman, and that, whether the came as a-partizan if 
to Man/el, the owner of the houſe, or not, quod vide ſu- pr 
pra: and in the laſt caſe put, in Herbert's caſe before, it an 
is certainly murder in him that kills the man that comes is 

to part them, and if it had been only a fudden quarrel, it not 
had been manflaughter in him that kills him, and Dall. wa 


cap. 93. p. 240. (4) yea, and if the combating were by is f 
malice prepenſe, it is held, that the killipg of him, that mu 
comes to part them, is murder in both, and both were me! 
hanged for it, becauſe each of them had a purpoſe to nt 
have killed the other. 22 E. g. Corone 262. Lambert out cips 
of Dallifon's xeport, p. a1). but that ſeems to me to be con 
miſtaken, it is not murder in both, unleſs both ſtruck him in J 
that came to part them; and by the book of a2 A/. 11. 
Coron. 180. (whick feems to be the ſame cafe, tho more 
at large,) he only that gave the ſtroke, had judgment, and 
was executed. (4) | | i: 
And therefore it is a miſtake in thoſe that ſay, if it be 
not known which of them did it, they ſhall both have 
judgment, for the jury ought preciſely to inquire, and upon 
circumſtances io ſatisfy them(e}ves, whether the one, ot 
the other, or both did it, and neither to-gcquit, nor con- 


But to return to the aiders and abetters again. 
By the caſes of Drayton Baſſet and Herbert it appears, , 
that if many come to commit a riotous unlawful ad, if 
in the purſuit of that action one of them commits mur- 
der or manſlaughter, they are all guilty, that are of that 


(k) New Edit. cap. 145. p. caſe, the court ſaid, he that 
472. | ſtruck is guilty of felony but 
(1) The other doth not ap- ſaid nothing as to him, who 
pear to have been before the did not ſtrike. 
court, but upon putting the 


party 
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rty, that committed the diſorder ; wherein nevertheleſs 
theſe things may be obſerved. 

1, In that caſe it muſt be intended, when one of the 
ſame party commits the murder or manſlaughter upon one 


them, or by due courſe of law to diſperſe them. 

And therefore I have always taken the law to be, that 
if A. and B. have a deſign to fight one with another upon 
premeditation or malice, and A, takes C. for his ſecond, 
and B. takes D. for his ſecond, A. kills B. in this caſe C. 
is principal, as preſent, aiding, and abetting, but D. is 
not a principal, becauſe he was of the part of him, that 


was killed, and yet I know, that ſome have held, that D. 


is principal as well as C. becauſe it is a compact, and rely 
much upon the book of 22 E. 3. Coron. 262. before- 
mentioned, but, as I think, the law was ſtrained too far 
in that caſe, and ſo it is much more in making D. a prin- 
cipal in the death of B. that was his friend, tho it be, I 
confeſs, a great miſdemeanor, yet I think it is not murder 
in D. | 

And the books in all the inſtances of this nature ſay, 
that it is murder or manſlaughter in that party, that 
abetted him (“), and conſented to the act, but D. never 
abetted A. to kill B. but abetted B. indeed to have killed 
A. 1 
2. It muſt be a killing in purſuit of that unlawful act, 
that they were all engaged in, as in the caſe of the l-rd 
Dacre before-mentioned, they all came with an intent to 
ſteal the deer, and conſequently the law preſumes they 
came all with intent to oppoſe all that ſhould hinder them 
In that deſign, and conſequently when one killed the 
keeper, it is preſumed to be the act of all, becauſe pur- 
ſuant to that intent: but ſuppoſe, that A. B. and C. and 
livers others come together to commit a riot, as to ſteal 
Geer, or pull down incloſures, and in their march upon 
their deſign, A. meets with D. or ſome other, with whom 
he had a former quarrel, or that by reaſon of ſome colla- 
leal provocation given by D. to A. A. kills him without 
im abetting by any of the reſt of his company, this doth 
wt. make all the party of A. tho preſent, to be therefore 


(*) viz. who committed the homicide, 
"aiding 
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of the other party, or upon thoſe that came to appeaſe or 
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expreſs intention to kill any perſon in the firſt enterprat, 
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aiding and abetting, and conſequently principals in this 
murder or manſlaughter, which was accidental, and pot 
within the compaſs of their original intention. | 
But if, when they had come to ſteal the deer, or throy 
down the incloſure, any had oppoſed them in it, either by 
words or aQual reſiſtance, and A. had killed him, it ha 
been murder in all the reſt of the company, that came 
with the intent to do that unlawful ad, tho there were ng 


becauſe the law preſumes they came to make good their 
deſign againſt all oppoſition. _ _ 

And this is the reaſon of the book 3 E. 3. Coron. 350 
where many came to commit, a diſſeiſin, and one un 
killed, and all that were of the company were arraigned 
as principals, and the fact found, and they were condemy- 
ed, tho the jury ſaid they did nothing (de male volunt) of 
malice, but were of the company; tho poſſibly, as the 


circumſtances of that caſe were, it was only manſlaughte, A. 
as in the caſe of Drayton Baſſet, becauſe it was upon 4 ho 
to 


ſudden, and upon a pretenſe of title. 
3. Again, altho if many come upon an unlawful de 
ſign, and one of the company kills one of the advert 
rty in purſuance of that deſign, all are principals; et 
if many be together upon a lawful account, and one d 
the company kills another of an adverſe party without 
any particular abetment of the reſt of this fact of hom 


cide, they are not all guilty that are of the company, bu A 
only thoſe, that gave the ſtroke, or actually abetted hin that 
to do it. | ts 2 
There is a common nuiſance committed in the highvy i 
by A. B. C. D. in the vill of M. and E. F. G. H. J. bi. E 
ame 


and twenty more of the inhabitants of M. come to remore 
the nuiſance, A. B, C. and D. oppoſe, F. ſtrikes A. ſuddenly 
and kills him, F. is guilty of manſlaughter, and the rl 
of the party of F. are not therefore guilty, barely up 
this account that they were of the company, but only ſuck 
of the company, as did actually aſſiſt or abet F. to ſtrike 


or kill 4. | | 
But if in truth it were no nuiſance, but an act that vw WP ke 

lawfully done by A. and then 4. had been killed by 
(n) 


all the reſt or the party and company of F. had * 
| gu iy 


* 


HISTORIA PLACTITORUM'CORONE. 
ilty, that came with deſign: to remove that which they 


thought a nuiſance, but was not, becauſe it was a riotous 


and unlawful aſſembly. . | „nat 
If 4. hath a good title to his houſe, or hathlen in 
poſſeſſion thereof for three yeats,. (in which caſe he may 
detain it with force by the ſtatute of 8 H. 6. cap. 9.) if 
perſon comes to rob him, or kill him, and he ſhoots 
and kills him, it is not felony, nor doth he forfeit his 
goods, as in caſe. of homicide fe defendendo, 11 Co. Rep. 
92. ö. 5 Co. Rep. 91. b. I E 
But if A. comes to enter with force, and in order there- 
unto ſhoots at his houſe, and B. the poſſeſſor, having 
other company in his houſe, ſhoots and kills 4. this is 
manſlaughter in B. and ſo it is ruled 5 El:z. in Harcourt”s 
caſe, Crompt. 29. a. Dalt. cap. 78. p. 105. (m). 1bid. cap. 

98. p. 250. (#) 1 ee yr 
And in this caſe, if B. ſhoots out of his houſe, and killeth 
A. 1 think it plain, that it is not felony in the reſt of the 
houſhold, nay, tho he had hired extraordinary company 
to help to guard his houſe upon fuch an occaſion, (as by 
law it ſeems he may do, notwithſtanding the opinion of 
Crompton, fol. 70 a. to the contraty, vide 21 H. 7. 39. 0. 


6 Co. Rep. 91. b. Seaman's caſe, 11 Co. Rep. 82. b. Lewes 
WY Sowle's caſe) yet this is not manſlaughter in the reſt of 
q -r company, becauſe the aſſembly was lawful and juſti- 
" able. a 


And therefore, in that caſe, no others of the company, 
that are in the houſe, ſhall be ſaid guilty, but only ſuch 
uu actually abet him to do the fact; and theſe indeed 
vill be principals by reaſon of actual abetting, but not 
barely upon the account of being in the houſe, and of the 
lame company, becauſe the aſſembly to defend the houſe 
dy lawful means was lawful. | 

But in the caſe of a riotous aſſembly to rob, or ſteal 
leer, or do any unlawful act of violence, there the of- 
enſe of oge is the offenſe of all the company ; as in the 
ſe of the lord Dacre, and of the houſe of Drayton Baſ- 
let, where there was firſt a riotous and unlawful entry, 
keeping poſſeſſion by thoſe that ſhot. 


% New Edit. cap. 127. f. 427. (n) cap. 150. þ. 483. 
Vor. 4 G g 4. F 
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4. Ii thete be many, that are preſent, abetting, 
and aſſiſting, tho all may, as in the caſes afore ſhewn, be 
guilty of. homicide, yet upon different circumſtances ſome 
may ki (guilty of homicide, and not of murder, others 
may be guilty of murder; vide the caſe of Saliſbury before, 
Plowd. Com. 101. 6. The maſter aſſaults with malice pre- 
penſe, the fervant being ignorant of the malice of hi 
maſter, takes part with his maſter, and kills the other, 
it n manſlaughter in the ſervant, and murder in the 
maſter, ; | 9. 2 
VD pon a ſudden falling out between A. and B. in the 

ſtreet, A. many of his friends together to aſſault 
B. and B. doth the like, the conſtable, and ſome in hi 
aid, come to part the affray, and keep the peace. 4. 
hath. notice, that he is the conſtable, but . divers of hy 
company know it not, nor could reaſonably or 
know it, A. kills the conſtable, this is murder in 4. but 
the reſt of his company, that knew it not, are not guity 
of the murder. if $= 

But ſuch of them, as knowing it to be the conſtable 
yet abetted AH. to kill him, are guilty of murder, thoſe 
that knew it not, and yet abetted 4. to kill him, we 
guilty of manſlaughter; and thoſe, that neither knew bin 
to be the conſtable, nor did actually abet nor aſſiſt /. to 
kill him, are not guilty, as it ſeems, becauſe this vn 
new emergency, and out of the bounds and verge of the 
quarrel, wherein they were before engaged, and fuch 
whereunto theſe were not privy ; guod tamen quere. 


"CHA! 
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C HA P. XXXV. 
Concerning the death of a perſon unknown, and tbe pre- 
| | ceedings thereupon. . - 


ECAUSE this chapter as well concerns Autry ns 
B manſlaughter, before I come to examine the particu- 


ar offenſes themſelves, I ſhall fubjoin a few words touch- 


ivg this title. | 
Antiently there was a law introduced by Canutus the 


Dane, that if any man were ſlain in the fields, and the 


manſlayer were unknown, and could not be taken, the 
townſhip, where he' was flain, ſhould be amerced to * * 
ſix marks (% and if it were not ſufficient to pay it, the 
hundred ſhould be charged, unlefs it could be made ap- 
pear before the coroner, upon the view of the body, that 
the party flain were an Engliſbman, and this making it ap- 
pear was various, according to the cuſtom of ſeveral 
places, but moſt ordinarily it was by the teſtimony of 
two males of the part of the father of him that was ſlain, 
and by two females of the part of his mother. 

Apd this amercement was uſually called murdrum ; and 
the preſentment and proof, that the party ſlain was an 
i was called Engleſbery, and preſentment of 

neleſbery. | | 

And this was therefore provided to avoid the ſecret 
murder of the Danes, who were hated by the Engliſh, 
and oftentimes privily murdered ; this appears by £6 
ton (a), and is tranſcribed out of him by Stam, Lib. I. 
cap. 10. fol. 17. | | 

When William the firſt came in, he found the like ani- 
moſity by the Danes and Saxons againſt the French and 
Nirmans, who were many times ſecretly killed by the na- 
tives, and therefore be did in effect continue this law (), 


— x. 


T SUA 


(*) See the laws of Edward tranſpoſition of the numeral 
the conſeſſor, Leg XV. & XVI. letters L and X. | 

by which it appears the amerci- (a) Lib. III. de corona cap, 
nent was XLVI. marks, and 1 5. P. 134. B. vide Spelm verh. 
nt LXVI. marks, as Bradon Eng lecberia Blackſ. Com Lib, 
ays, which miſtake might pro- Tv cap. 14. p. 195. | 
badly be occaſioned, as Wilkins (+) Vide Leg. Gul. Con. I. 
obſerves in his notes ad Leg. 26. & Leg. Hen, I. ! 91. Willi. 
Anzh Sax. p. 280. by the Leg. Anglo-Sax. þ. 224, 280. 
Gg 2 | only 
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only be applied it to the French and Normans, viz, that 
if a perſon were ſlain by an unknown hand, if he were 3 
Frenchman or a Norman, the hundred was amerced, where 
he was found, and if they were inſufficient, then the 
county, which was ſometimes 361. ſometimes 24. 

And tho this was mſtituted for the preſervation of the 
French and Normans, yet intermarriages happening between 
the natives and them, ſo that in proceſs of time they 
became, as it were, one people, the ſame cuſtom was 
continued as to all perſons that were killed by unknown 
hands, and this amerciament was called murdrum. * 

This appears at large by the black book of the Exche. 
quer written by Gervaſius T ilburienfis, Lib. I. cap. Yuid 
murdrum, & quare fit didlum, which expounds the true 
ſcope of the ſtatute of Marlbridge, cap. 26. Quod murdrun 
de cætero non adjudicetur pro mortuo per infortuniun. 

But as well the preſentment of Engleſbery, as the amer- 
ciament for ſecret homicide by perſons unknown, was taken 
away by the ſtatute of 14 E. 3. cap. 4. yet there remained a 
certain amerciament upon the townſhip, where a perſon was 


lain, and the offender eſcaped, viz. If a perſon were lin 


in the day-time, in a town walled, or not walled, the town 
is to be amerced, if the vill be not ſufficient, the hundred 
ſhall be charged, and on default of them the county. 

If he be ſlain in the day-time out of any vill, the hun- 
dred ſhall be amerced, and on their diſability the county 
ſhall be charged with the amerciament. 

If a man be killed either in day or night, and the of- 
fender be taken and committed to the conſtable, or to 
the vill, if he eſcape, the townſhip where the party was 
ſlain, or where the offender was taken, ſhall be fined. (%% 

But if a perſon be lain in the day or night in a walled 
town, and the offender be not taken, the town or city 
ſhall be fined. 

If any private perſon be preſent when a murder or man- 
Naughter is committed, and doth not his beſt endeavour 


By the word“ murder“ charged, till he be delivered 
in grants, the grantee claimed into gaol, or to the cuſtody of 
to — amerciaments of mur- the ſheriff after which the 
derers. Bro. tit. Quo warranto. ſheriff will be chargeable 
Pl 2. | Stamf, P. C. cap. 31- 

(% For the vill is not diſ- | | 


to 


to 
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to apprehend the malefaQor, he ſhall be fined and im- 


iſoned. 
Pl which differences appear by comparing the books 
of Stamf. P. C. cap. 30 & 31. Coke P. C. cap. J. p. 53. 
3 H. 7. cap. 1. and the books there cited. , 


C H A FP. XXXVI. 
Touching murder, what it is, and the kinds thereof. 


URDER and manſlaughter differ not in the kind Blackſ. 

or nature of the offenſe, but only in the degree; Com. lib. 

the former being the killing of a man of malice prepenſe, iv. ch. 14. 

the latter upon a ſudden provocation or falling out, p- 194. 
And therefore it is, that upon an indictment of murder dee Foſter, 

the party offending may be acquitted of murder, and yet _ il. 

found guilty of manſlaughter, as daily experience wit- ee "OR 

neſſeth (a), and they may not find him generally not, Hawk. 

guilty, if guilty of manſlaughter, | p. C. ch. 
In an appeal of murder it is agreed on all hands, that 31. 

the jury may find him not guilty of the murder, and 

guilty of manſlaughter ; this was accordingly ruled 035) 

P. 34 Eliz. B. R. the caſe of Wroth and Wigges (e). P. 5 

Tec. B. R. n. 20. Pellet and Barrenden, P.) Jac. B. R. n. 

11. (4d); but it hath been held, that altho upon an in- 

dictment of murder, if the party appear to be guilty of 

manſlaughter, the jury ought not to acquit him generally, 

but find him guilty of manſlaughter ; yet in an appeal of 

murder, tho the jury may, if they pleaſe, find him 

guilty of manſlaughter, if the fact be ſuch, yet they may 

find generally, that he is not guilty, becauſe it is the 


(a) See Daliſon 14. Cro. Eliz 296. 1 Sid. 325. 
% Or rather taken for {d) Theſe two caſes I do 
deanted. not find any where among the 


(c) Cre. Eliz, 276. See alſo printed reparts. 
Gg 3 | | ſunt 
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fuit of the party, and he ſhould lay his caſe according 
to the truth, wo | 

With this agrees H. FL Eliz. B. R. Penryn and Cor. 

Bet. (e), H. 38 liz, B. R. B. 183. (Y. M. 22 Fac, B. R. 
L. 278. Blount's caſe (g), but it was held P. 2 Car. 1. 
in Baſſage's caſe (b), that they may not in ſuch caſe find 
a general verdict of not guilty, but muſt find him guilty 
ot manſlaughter, becauſe included in murder, as well in 
caſe of an appeal, as in caſe of an inditment, and ſoit 
ſeems the law is. | 7 

The difference between the offenſes of murder and man- 
ſlaughter ſeems to reſt in theſe particulars. 75 

1. In the degree and quality of the offenſe, for murder, 
as hath been ſaid, is accompanied with malice fore- 
thought, either expreſs or preſumed ; but bare homicide 
is upon a ſudden provocation or falling out. 

2. And therefore in murder there may be acceſſaries 
before, as well as after, becauſe ordinarily it is an a& of 
deliberation, and not metely of ſudden pafſion ; but in 
bare homicide or manſlaughter there can be no acceſſaries 
before, tho there may be acceſſaries after: and therefore, 
if an indictment be of murder againſt A. and that B. and 
C. were counſelling and abetting as acceſſaries before 
only, (and not as preſent, aiding end abetting, for ſuch 
are principals, as hath been ſaid) if 4. be found gulli 
only of homicide, and acquit of the murder, the acceſſs 
ries before are hereby diſcharged. | 

3. The indictment of murder eſſentially requires thele 
words, felonice ex malitid ſus precogitatd interfecit b 

murdravit; but the indictment of ſimple homicide is only 
felonicè inter fecit. 

4. Altho at common law, and by the ſtatute of 25 l. 
3. cap. 4. clergy was promiſcuoufly allowed, as well un 
caſe of murder, as of homicide or manſlaughter, yet by 
the ſtatute of 23 H. 8. cap. 1. 25 H. 8. cap. 3. 1.6. 
cap. 12. 5 C 6 E. 6. cap. 10. clergy is taken away fron 
murder ex malitia precogitatd, , 


(e) Cre. Eliz. (464.) Cro. Elis. 540. 
V I ſuppoſe this may be () 2 Roll. Rep. 460. 
the caſe of Goff and Fylby, (6) Latch 126. 


/ No 
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Now having before, cap. 33. declared thoſe things 
that are common to the offenſes of murder and man- 
laughter, it remains, that I conſider thoſe things that 
are ſpecifical and peculiar to murder, which is what ſhall 
be ſaid a killing ex malitid precogitata, or what in law is 
ſaid ſuch a malice, as makes the offenſe of killing a per- 
ſon thereby to be murder, __ 

Such a malice therefore, that makes the killing of a 
man to be murder, is of two kinds. 1. Malice in fact, or 

2. Malice in law, or ex præſumptione legis. 

Malice in fact is a deliberate intention of doing ſome 
corporal harm to the perſon of another. Wy 
_ © Malice in law, or preſumed malice, is of ſeveral kinds, 
viz. 1. In reſpect of the manner of the homicide when 
without provocation. 2. In reſpe& of the perſan killed, 
viz. a miniſter of juſtice in execution of his office. 3. In 
reſpe& of the perſon killing. e 

Touching the firſt of theſe in this chapter, viz. malice 
a | 

Malice in fact is a deliberate intention of doing any 
bodily harm to another, whereunto by law he 1s not 
authorized, —— | | 

The evidences of ſuch a malice muſt ariſe from external 
circumſtances diſcovering that inward intention, as lying 
in wait, menacings antecedents, former grudges, delibe- 
rate compaſſings, and the like, which are various accord- 
ing to variety of circumſlances. | 

* 2 muſt be a compaſſing or deſigning to do ſome bodily 
rm, 
0 If there have been a long ſuit in law between A. and 
only B. either touching intereſt or wrong done, as if A. ſues 
B. or threatens to ſue him, this alone is not a ſufficient 

[2 evidence of malice prepenſe, tho poſſibly they meet and 
* fall out, and fight, and one kills the other, if it happens 
h upon ſudden provocation; but this may by circumſtances 
be heightened into a malice prepenſe, as if A. without 
any new provocation ſtrikes B. upon the account of that 
difference in law, whereof B. dies, or e conver ſo, or if he 
lies in wait to kill him, or comes with a reſalution to = 
ſtrike or kill him; for in ſuch a caſe the difference in the .*-* 
law. ſuit, (which alone. makes not malice) is coupled and 
G34 : joined 
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joined with circumſtances, that prove the purpoſe of the 
party was more than the Jaw allows in a legal vindica- 
tion of wrong done. | | 

If there be an old quarrel betwixt A. and B. and they 


are reconciled again, and then upon a new and ſudden 


falling out A. kills B. this is not murder, but if upon 
circumſtances it appears, that the reconciliation was but 
pretended or counterfeit, and that the hurt done was 
upon the ſcore of the old malice, then it is murder. 

If there be malice by A. againſt B. and by B. againſt 
A. and they meet, and upon the account of that malice 
A. ſtrikes B. and B. thereupon kills A. (otherwiſe than in 
his own neceſſary defenſe) it is murder in B. but if they 
meet accidentally, and A. aſſaults B. firſt, and B. merely 
in his own defenſe, without any other malicious deſign, 
kills A. this is not murder in B. for it was not upon the 
account of the former malice, but upon a new and ſud- 
den emergency for the ſafe-guard of his life; but if 4. 
and B. had met delibefately to fight, and A. ſtrikes B. 
and purſues B. fo cloſely, that B. in ſafe-guard of his 
own life kills A. this is murder in B. becauſe their meet- 
ing was a compact, and an act of deliberation, and there- 
fore all that follows thereupon, is preſumed to be done 
in purſuance thereof; and thus is Mr. Dalton, cop. 93. 
Pp. 241. (i) to be underſtood, 1 8 

But yet guære, whether if B. had really and truly de- 
clined the fight, ran away as far as he could, (ſuppoſe it 
half a mile) offered to yield, and yet A. refuſing to de- 
cline jt had attempted his death, and B. after all this 
kills A. in his own defenſe, whether it excuſeth him from 
murder ; but if the running away were only a pretenſe to 
ſave his own life, but was really deſigned to draw out J. 
to kill him, it were murder. | 

A. commands B. to kill C. and before the act done te- 
pents, and countermands B. and charges him not to do it, 
yet B. doth it, A. is not guilty. Co. P. C. p. 51. N 

A. challenges C. to meet in the field to fight, C. declines 
it as much as he can, but is threatned by A. to be poſted 
for a coward, Ec. if he meet not, and thereupon 4. 


(i) New Edi. cap. 145. p. 471. 1 
4 
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and B. his ſecond,” and C. and D. his ſecond, meet and 
fight, and C. kills A. this is murder in C. and D. his ſe- 
cond, and ſo ruled in P. 14 Fac. in Taverner's caſe (H, 
tho C. unwillingly accepted the challenge, | 

But it ſeems not to be murder in B. becauſe tho he had 
malice againſt C. and D. his oponents, yet he had none 
againſt J. tho ſome have thought it to be murder alſo in 
B. becauſe done by compact and agreement. 22 E. z. 
Cor. 262. ſed guære de boc. 


If A. challenges B. to fight, B. declines the challenge, 


but lets A. know, that he will not be beaten, but will 
defend himſelf; if B. going about his occaſions wears his 
ſword, is aſſaulted by A. and killed, this is murder in A. 
but if B. had killed A. upon that aſſault,, it had been ſe de- 
fendendo, if he could not otherwiſe eſcape z or bare homi- 
cide, if he could eſcape, and did not. 7 | 

But if B. had only made this as a diſguiſe to ſecure 
himſelf from the danger of the law, and purpoſely went 
to the place, where probably he might meet 4. and 
there they fight, and he kills 4. then it had been murder 
in B. but herein circumſtances of the fact muſt guide the 


jury. | | 
f A. and B. fall ſuddenly out, and they preſently agree 


; to fight in the field, and run and fetch their weapons, and 

zo into the field and fight, and A. kills B. this is not mur- 
5 der but homicide, for it is but a continuance of the ſudden 
i falling out, and the blood was never cooled; but if there 
e. vere deliberation, as that they meet the next day, nay, 
as tho it were the ſame day, if there were ſuch a competent 
om Wl Gtance of time, that in common preſumption they had 
to time of deliberation, then it is murder. Co. P. C. p. 51. 


J... B. R. Ferrer's caſe, M. 8 Fac. B. R. Morgan's caſe. 

4. the ſon of B. and C. the ſon of D. fall out in the 
te- eld and fight, A. is beaten, and runs home to his fa- 
ther all bloody, B. preſently takes a ſtaff, runs into the 
held, being three quarters of a mile diſtant, and ſtrikes C. 
that he dies, this is not murder in B, becauſe done in 
I heat and paſſion. T. 9 Fac. B. R. 12 Co. Rep. p. 
. f 


0) 1 Rol. Rep. 360. 3 Bl 171. (1) Co. Tac. 296. 
| | Royley's ca ſe. 
| | A boy 


453 


: 
, 
: 
i 
| 
J 


454 


whereof he died; it was ruled murder, becauſe, 1. The 
_ cruelty. M. 4 Car. B. R. Holloway's caſe, (n 


vant, and accordingly uſe ih it, and the ſervant by ſome 
misfortune dieth thereof, this is not murder, but per in- 


litià precogitats. 


ſonable correction, either in reſpe& of the meaſure, or 
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A boy came into Ofterly park to ſteal wood, and fee. 
ing the woodward climes up a tree to hide himſelf, the 
woodward bids him come down, he comes down, and 
the woodward ſtruck him twice, and then bound him 10 
his horſe-tail, and dragged him till his ſhoulder was broke, 


correction was exceſſive, and 2. It was an act of deliberate 
If the maſter deſigneth moderate correction to his fer. 
fortunium. Crompt. 136. b. Dalt. cap. 96. p. 245. (n), be- 


cauſe the law alloweth him to uſe moderate correQion, 
and therefore the deliberate purpoſe thereof is not ex na- 


But if the maſter deſigneth an immoderate or unrea- 


manner, or inſtrument thereof, and the ſervant dies 
thereof, I ſee not how this can be excuſed from murder, 
if done with deliberation and deſign, nor from man- 
Nlavghter, if done haſtily, paſſionately, and without deli- 
beration; and herein conſideration muſt be had of the 
manner of the provocation, the danger of the inftrument 
which the maſter uſeth, and the age or condition of the 
fervant that is ſtricken, and the like of a ſchool-maſter 
towards his ſcholar, (o) | 

The ſheriff hath a warrant to hang a man for felony, 
and he beheads him, this is held murder, for it is an act of 
deliberation. Co. P. C. p. 52. 

A man hath the liberty of Infungtbieſe (p), the ſteward 
of the court gives judgment of death againſt a priſoner 
againſt law, this was a cauſe of ſeizure of the liberty, but 
was not murder in the judge, quia faum judiciahter, 
licet ignoranter. 2 R. 3. 10. a. the caſe of the ſteward ol 
the liberty of the abbot of Crowland. 


(m) Cro. Car. 131. V. Jones (o) See Kelyng 64 65. 
198. Kelyng 127. : 7 8 See Spelman's Gloſay 
(n) cap. 148. 5. 478. 5. 313. 
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CHAP. XXXVIL 


malice in law. 


miniſter of juſtice. 3. When done by a perſon, that in- 
tends a thelt or burglary, Ec. 

I. Therefore touching the former of theſe. 

When one voluntarily kills another without any provo- 


| 


* 


Concerning murder by malice implied preſumpt ive, hs 


HAVE before diſtinguiſhed malice implied into theſe See Foſter. 
kinds: 1. When the homicide is voluntarily committed 138. 291, 
without provocation. 2. When done upon an officer or 292. 256, 
257. 261, 
262. 352. 


71. 
e Index 


toi Hawk. 


cation, it is murder, for the law preſumes it to be mali- p C. Tit. 
cious, and that he is boſtis bumani generis; it remains Malice 
therefore to be inquired, what is ſuch a provocation, as and Mur- 
will take off the preſumption of malice in him that kills der. 


another. 


Black. 


| He that wilfully gives poiſon to another, that hath pro- Com, lib. 
voked him or not, is guilty of wiiful murder; the reaſon W. chap. 


WT 's, becauſe it is an act of deliberation odious in law, and 
(WI preſumes malice. | . 

If 4. comes to B. and demands a debt of him, or comes 
oo ſerve him with a Subpœna ad reſpondendum ot ed teſſi- 
e Landum, and B. thereupon kills A. this is murder, becauſe 
uus no provocation. 
„Woti came along by the ſhop of Brains, and diſtorted 
bis mouth, and ſmiled at him, Brains kills him, it is 
murder; for it was no ſuch provocation as would abate 


43 liz. B. R. Brain's caſe. (a) 

If 4. be paſſing the ſtreet, and B. meeting him, (there 
being convenient diſtance between A. and the wall,) takes 
the wall of A. and thereupon A. kills him, this is mur- 
Ger; but if B. had juſtled A. this juſlling had been a 


(a) Cre. Elis. 778. Rel. 131. 
| pre vocations 


14-p. 198, 
199, 200. 
206, 


the preſumption of malice in the party killing. M. 42 (9 
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provocatien, and would have made it manſlaughter, and 
ſo it would be, if A. riding on the road, B. had whigt | 
the horſe of A. out of the track, and then A. had alight- ] 
ed, and killed B. it had been manſlaughter. 17 Car, I. N 
{ anure's caſe, | | | 

In the caſe of the lord Morley, 18 Car. 2. (5) all the 1 
judges met, and it was agreed by all the judges except ( 
one, that if A. gives ſlighting words to B. and thereupon t 
B. immediately kills him, this is murder in B. and that 


ſuch words are not in law ſuch a provocation, as will ex- 0 
tenuate the offenſe into manſlaughter, and the ſtatute of fi 
1 Fac. cap. 8. of ſtabbing in ſuch a caſe was but provi- th 


ſional, becauſe the juries were apt upon any verbal provo- 
cation to find the fact to be manſlaughter ; but it wa 
there held, that words of menace of bodily harm would 
come within the reaſon of ſuch a provocation, as would 
make the offenſe to be but manſlaughter. 

And many, who were of opinion, that bare words of 
ſlighting, diſdain, or contumely, would not of themſelves 
make ſuch a provocation as to [eſſen the crime into man- 
ſlaughter, yet were of this opinion, that if A. gives inde- 
cent language to B. and B. thereupon ſtrikes 4. but not 
mortally, and then A. ſtrikes B. again, and then B. kill 
A. that this is but manſlaughter, for the ſecond ſtroke made 
a new provocation, and ſo it was but a ſudden falling out; 
and tho B. gave the firſt ſtroke, and after a blow received 
from A. B. gives him a mortal ſtroke, this is but man- 
Naughter according to the proverb the ſecond blow mate 
= affray ; and this was the opinion of myſelf and ſome 
others. 

There was a ſpecial verdict found at Newgate, viz. 4. 
ſitting drinking in an alehouſe, B. a woman called him 
fon of a whore, A. takes up a broomſtaff, and at a diſtance 
throws it at her, which hitting her upon the 
killed her, whether this were murder or manſlaughter 
was the queſtion in P. 26. Car. 2. it was propounded to 4 
all the judges at Serjeants-Inn, two queſtions were named, ; 
1. Whether bare words, or words of this nature, would 755 
amount to ſuch a provocation, as would extenuate the fd 20, 
into manſlaughter ? (c) | 


(5) Kehyng 58. (e) See Kel. 131. 
12 5 


4 
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, | 1 
2. Admitting it would not in caſe there had been a : 7 
ſtriking with ſuch an inſtrument, as neceſſarily would i 
have cauſed death, as ſtabbing with a ſword, or piſtolling, 1 
et whether this ſtriking, that was ſo improbable to cauſe Jil 
death, will not alter the caſe; the judges were not unan- | 0 
imous in it; and in reſpect, that the conſequence of a reſolu- "vil 
tion on either ſide was great, it was adviſed the king ſhould Jn 
be moved to pardon him; which was accordingly done. Wl 
A. and B. are at ſome difference, A. bids B. take a pin 9 
out of the ſleeve of A. intending thereby to take an occa- Wl 
ſion to ſtrike or wound B. which B. doth accordingly, and | by: 
then A. ſtrikes B. whereof he died; this was ruled murder, of 
1. Becauſe it was no provocation, when he did it by the 
conſent of J. 2. Becauſe it appeared to be a malicious and 
deliberate artifice thereby to take occaſion to kill B. | 
If there be chiding between huſband and wife, and the | 
huſband ſtrikes his wife thereupon with a peſtle, that ſhe 
dies preſently, it is murder, and the chiding will not be a 
provocation to extenuate it to manſlaughter. '43 Eliz. 
Crompt. fol. 120. a. (d) 
II. The ſecond kind of malice implied is, when a mi- 
niſter of juſtice, as a bailiff, conſtable, or watchman, &:. 
i _ in the execution of his office, in ſuch a caſe it is 
murder. 8 
If the ſheriff's bailiff comes to cxecute a proceſs, but 
hath not a lawful warrant, as if the name of the bailiff, 
plaintiff, or defendant be interlined or inſerted after the 
ſealing thereof by the bailiff himſelf, or any other, if ſuch 
bailiff be killed, it is but manſlaughter, and not murder. 
But if a proceſs iſſuing out of a court of record to a Foſter. 
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Lscgeant at mace, ſheriff, or other miniſter, be erroneous, as 310, 311. 

: WI"! © Copias iſſue, when a Diſtringas ſhould iſſue, yet the 

ce Wing of ſuch a miniſter in the execution of that proceſs is 

murder, altho he executes the proceſs in the night (e), or 

ter upon a Sunday (J), Mackally's caſe, 9 Co. Rep. 68. a. 

to | 4 
2 4 See alſo Kel. 64. warrants, Oc. - ſerved or = } 
ud (e) 9 Co. 66. a. 2 cuted on a Sunday are void, 1 
100 9. 66. 5 for miniſte- except in caſes of treaſon, fe- | 


nal as might lawfully be exe- lony, or breach of the peace, 
ard upon a Sukday, but fince fo that now, an officer arreſting 
ar author wrote, the law is a man upon a warrant on a 
vtered in this reſpe& ; for by Sunday is, as if he had arreſted 
, Car. 2, cop. 7. all procels, hiin without any warrant at all. 


But 
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But if the proceſs be executed out of the juriſdiction of 
the court, the killing of the miniſter is only manſlaughter, 1 
and ſo it is, if the iſſuing of the proceſs were void, and } 
coram non j udice. 

A bailiff or officer jurus & conus may arreſt a man with. p 
out ſhewing his warrant (g), and a private bailiff need nut tl 
ſhow his warrant upon the arreſt, till the party arreſted (c 
demands it, and therefore, if the party arreſted kills ; th 
bailiff upon the arreſt without ſuch a warrant ſhewy, ith / 
murder, #nd ſo it is, if a ſerjeant at mace makes the atteſ 
without ſhewing his mace, ibidem Mackally”s caſe. (b) ge 


A bailiff jurus E conus had a warrant to arreſt Y gc 
upon a Capias, and came to arreſt him, not uſing any BW wi 
words of arreſt, Pew ſaid, Stand off, 1 know you well WH th 
enough, come at your peril, the bailiff takes hold of hin, „en. 
Pew thruſts him through; it was ruled murder, tho he der 
uſed no words of arreſt, nor ſhewed his wartant, for pol - | 
ſibly he had not lime. P. 6 Car. I. B. R. (i) B. 
A dailff having a warrant to arreſt Cook upon a Capic! ſtal 
ad ſatisfaciendum came to Evok's houſe, and gave him no- Wil bec 
tice, Cook menaceth to ſhoot him if he departed not, yet } 
the bailiff departs not, but breaks open the window 1 Bi p 
make the arreſt, Cook ſhoots him, and kills him; it vn bim 
ruled, 1. That it is not murder, becauſe he cannot breut I ſupp 
the houſe (4), otherwiſe it had been, if it had been upon in t 
an Habere fac ias poſſeſſionem (1). 2. But it was manſlaugh-WY juris 
ter, becauſe he knew him to be a bailiff. But 3. Had be purſ 
not known him to be a bailiff, or one that came upon tha: and 
huſineſs, it had been no felony, becauſe done in defenſe i more 
his houſe, P. 15. Car. B. R. (m/) not b 
But if a ſheriff enter the houſe by the outward do neith 
open, he or his bailiff may break open the inward dm 4. ye 

N Warr; 

(2) Tho the party do de- court the proceſs iſſues, 1 be h. 
mand it ; this is intended of the when and where ret le, 0 
warrant conſtituting him bailiff; 5 Co. 54. a. 9 Co. 69. 4. for 2 
but as to the writ or praceſls (+) g Ca. 69 « privat 
againſt the party, there is no (i) Ge Car. 183. ſhew | 
. between a public or (.) 5 Co. 92. 6. Ln. 
a private bailiff, for In either caſe. : 
caſe, if the party ſubmit tothe / 5 Co: 91: 6. 
arrcſt, and do demand it, he is (m) Cro, Car. 537. V. 7 0 

8 4 


bound to ſhew at whoſe ſuit, 429. 
far what cauſe, out of what - 
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tho the proceſs be without a Non e and thereſore 


the killing of him in ſuch caſe is murder. M. 17 Fac. B. R. 
White and Wiltſhire. (n) | | 


If the ſheriff or bailiff have once laid hands upon the 


priſoner, and ſo began his execution, he may break open 
the outward doors to take him, Sir William _ caſe 
e), and if the warrant be directed to five bailiffs, wo or 
three may make execution; reſolved in White's caſe, ubs 


a. ; | 

I a warrant againſt a felon, or one that hath dan- 

gerouſly wounded another, or for ſurety of the peace, or 

good behaviour, the conſtable may break open the door 

where the offender is, Dalt. cap. 8. (o), and ſo may the 
WE ſheriff or his bailiff upon a Capius utlegatum, Capias pro 
, WY fine, or other proceſs for the king, if not opened upon 

nd N | 


The conſtable of the vill of A. comes into the vill of 
B. to ſuppreſs ſome diforder, and in the tumult the con- 
: WY fable is killed in the vill of B. this is only manſlaughter, 
- WY becauſe he had no authority in B. as conſtable. | 
at But it ſeems, that if the conſtable of the vill of A. had 


: particular precept from a juſtice of peace directed to 
bim dy name, or by the name of the conſtable of 4, to 
ik BY fuppreſs a riot in the vill of B. or to apprehend a perſon 
in the vill of B. for ſome miſdemeanor, and within the 
„ juriſdiftion and conuſance of the juſtice of peace, and in 


purſuance of that warrant he go to arreſt the party in B. 
and in execution of his warrant is killed in B. this is 
murder ; for tho, in ſuch caſe, it ſeems the conſtable was 
not bound to execute the warrant out of his juriſdiQtion, 
neither could he do it ſingly virtute oſſicii, as conſtable of 
A. yet he may do it as bailiff or miniſter by virtue of the 
warrant, and the. killing of him is murder, as well as if 
he had been conſtable of the hundred wherein A. and B. 
lie, or ſheriff of the county; for a. jyſtice of peace may 
for a matter within his juriſdiQion ifTug his warrant to a 
Mvate perſon, as ſervant ; but then ſuch perſons muſt 


- his warrant, or ſignify the contents of is. 14 H. 8. 
10. a, 


(n) Palmer <2. (e) Cited in White's caſe, Palmer 63. 
U New Ede. cap. 127. p. 426. * 
And 
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And altho the warrant of the juſtice be not in ſtrictneſt 


lawful, as if it expreſs not the cauſe particularly enough, 
yet if the matter be within his juriſdiQion as juſtice d 
peace, the killing of ſuch officer in execution of his war. 
rant is murder ; tor in ſuch caſe the officer cannot diſpute 
the validity of the warrant, if it be under ſeal of the ju. 
tice. 14 H. 8. 16. 

If A. and B. are conſtables of the vill of C. and there 
happens a riot or quarrel between ſeveral perſons, A. joins 
with one party, and commands the adverſe party to keey 
the peace, B. joins with the other party, and in like 
manner commands the adverſe party to keep the pezce, 
and the aſſiſtants and party of A. in the tumult kill B. it 
ſeems that this is but manſlaughter, and not murder, in 
as much as the officers and their aſſiſtants were one en- 
gaged againſt the other, and each had as much authority 
as the other. 148 

But if the ſheriff having a writ of Habere facias peſſeſ. 
fronem againſt the houſe and lands of A. and A. pretending 
it to be a riot upon him, gain the conſtable of the vill to 
aſſiſt him, and to ſuppreſs the ſheriff or his bailiffs, and in 
the conflict the conſtable is killed, this is not ſo much u 
manſlaughter ; but if any of the ſheriff's officers were kill 
ed, it is murder, becauſe the conſtable had no authority to 
encounter the ſheriff's proceeding or aQing by virtue of 
the king's writ. | 

If a conſtable, or tithing-man, or watchman be in ere. 
cution of his office, and be killed, it is murder ; and inal « | 
caſes of implied malice, or malice in law, the indi&ment N er 
need not be ſpecial, but general ex malitid ſua precogitls 
interfecit & murdravit, and the malice in law maintain ! ce 
the indictment. 9 Co. Rep. 68. Mackally's caſe. « rit 

But now touching the point of notice. « da 

1. It is not neceſſary to make it murder, that the pa BW © py 
killing know the perſon of the bailiff, conſtable, or watch- WW « des 
man. : me 

2. It he be a bailiff jurus E conus, it ſeems there 1s 0B « con 
neceſſity for him to notify himſelf to be ſuch by expith 


words, but it ſhall be preſumed that the offender knev (4) 
him, as it ſeems by the book 9 Co. Rep. 6g. ö. Marla) by our 
caſe; quere. - u this e 
3 3 But that a [ 
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3. But if it be a private bailif, either the party muſt 


be ſome ſuch notification thereof, whereby the party may 
know it, as by ſaying, J arreff you, which is of itſelf ſut- 
ficient notice, and ĩt is at the peril of the party, if he kills 


for it is murder, if de facto it falls out, that he were a 
bailiff, and had a warrant. 9 Co. Rep. ubi ſupra, 
4. A conſtable coming to appeaſe a ſudden affray in 


the day-time in the village, whereof he is conſtable, it 


ſeems every man ex officio is bound to take notice that he 


is the conſtable, becauſe he is to be choſen and ſworn in | 


the leet, where all refiants are to attend. 4 Co. Rep. 40. 5. 
Young's caſe (9; but it is not ſo in the night-time, unleſs 
there be ſome notification, that he is the conſtable. 

5. But whether it be in the day or night, it is ſufficient 
notice, if he declares himſelf to be the conſtable, or com- 
mands the peace in the king's name, and the like for any 

that come in his aſſi ſtance, or for a watchman, c. and 
\ WY therefore, if any of them are killed after ſach a notifi- 
cation, it is murder in them that kill him. 9 Co. Rep. 68. 
. Mactaily's caſe. | 

. And theſe differences may be collected out of the books, 
0 Bl 4 Co. Rep. 40. Young's cafe. Et en ceſt caſe fuit tenus 
(fer totam curiam, que ſi fur affray fait le conſtable & 
« autres en ſon aſſiſtance veignont a ſuppreſſer le affray 
« & a preſerver le peace, & en feſant lour office le con · 
« ſtable ou aſcun de ſes aſſiſtants ſoit tue, ceo eſt murder 
« en ley, coment que le murderer ne ſcavoit le party, 
* que fuit tue, && coment que le affray fuit fodein, pur 
* ceo que le conſtable & ſes aſſiſtants veigne per autho- 
« ritie del ley pur la garder del peace & a preventer fe 
« danger, que poit enſuer per le infreinder de ceo, & 
© pur ceo ſe ley adjudgera ceo murder, & que le mur- 


ir 


* meſme enconter le juſtice del realme, & iflint de le viſ- 
* cont, ou ſor; bailiff, ou watchman en feſant ſon office.“ 


beg ee The reafon here given ftable is a ſufficient notification, 
by our author is not mentioned altho the party do not other- 
athis cafe, but it is there held, wiſe know him to be ſo, 

that a perſon's acting as con- 


Vol. I. H h And 


know that he is ſo, as in Frw's caſe before, or there muſt 


him after theſe words, or words to that effect pronounced, 


* derer avoit malice prepenſe, pur ceo, que il oppoſe luy 


1 
* 
? 

. 
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yet they fell on and killed one of the aſſiſtants of the 
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And 9 Co. Rep. 69. Mackally's caſe, where it was objeQed, 
that the ſerjeant at mace did not ſhew his mace, wha 

the offender might know him to be an officer; yet it wa 
ruled, that the killing of him was murder, 1. Becauſe it 
was found, that he was ſerviens ad clavam, juratus & cog. 
nitus, and a bailiff jurus & conus need not ſhew his wil. 
rant, tho demanded, nor another bailiff without demand; and 
when the books ſpeak of a bailiff jurus & conus, it is not 


-neceſſary that he be known to the party arreſted, but it 


is ſufficient if he be commonly known. 2. Si notice fuit 
cc requiſite il done ſufficient notice, quant il dit je ty 
« arreſt in le noſme le roy, &c. Et le party a ſon peril dat 
« Juy obeyer, & fil nad loyall garrant, il poit aver fon 
« action de faux impriſonment, iſſint que in ceſt caſe 
« ſans queſtion le ſerjant ne beſoigne a monſtre ſon mace, 
« car fils ſerra chaſe a monſtre lour mace, ceo ſerm 
« warning al party deſtre arreſt a fuer.“ 

H. 24 & 25 Car. 2. A great number of perſons aſſem- 
bled in a houſe called Siffngburf in Kent, iſſued out and 
committed a great riot and battery upon the poſſeſſors of 
a wood adjacent. One of their names, viz, A. was known, 
the reſt were rot known ; a warrant was obtained from 
a juſtice of peace to apprehend the ſaid A. and divers 
other perſons unknown, which were all together in Siſing- 
burſi-bouſe. The conſtable, with about ſixteen or twenty 
called to his aſſiſtance, came with the warrant to the 
houſe, and demanded entrance, and acquainted ſome of 
the perſons within, that he was the conſtable, and came 
with the juſtice's warrant, and demanded A. with the 
reſt of the offenders, that were then in the houſe, and 
one of the perſons within came and read the warrant, 
but denied admiſſion to the conſtable, or to deliver 4. of 
any of the malefactors, but going in commanded the rel 
of the company to ſtand to their ſtaves : the conſtable aud 
his aſſiſtants fearing miſchief went away, and being 
about five rod from the door, B. C. D. E. F. c. about 
fourteen in number, iſſued out and purſued the conſtable 
and his aſſiſtants; the conſtable commanded the peace, 


conſtable, and wounded others, and then retired into the 


houſe to the reſt of their company, which were te 
J 
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houſe, whereof the ſaid 4. and one G. that read the 
warrant, were two, for which the ſaid A. B. C. D. E. F. 
C. and divers others were indicted of murder, and tried 
at the king's bench bar, wherein theſe points were una- 
nimouſly agreed. . . 

1. That altho the indictment were, that B. gave the 
ſtroke, and the reſt were preſent, aiding, and aſſiſting, 
tho in truth C. gave the ſtroke, or that it did not appear 
upon the evidence, which of them gave the ſtroke, but 
only that it was given by one of the rioters, yet that evi- 
dence was ſufficient to maintain the indictment, ſor in 
law it was the ſtroke of all that party, according to the 
reſolution in Mackally's caſe. 9 Co. Rep. 67.6. 

2. That in this caſe all, that were preſent and aſſiſting 
to the rioters, were guilty of the death of the party ſlain, 
tho they did not all aQually ſtrike him, or any of the 
conſtable's company. 

3. That thoſe within the houſe, if they abetted or 
counſelled this riot, were in law preſent, aiding, and aſſiſt- 
ing, and principals as well as thoſe that iſſued out and 
aQually committed the aſſault, for it was but within five 


yy ww © 


0 rod of the houſe, and in view thereof, and all done as 

$ it were in the ſame inſtant; vide lord Dacre's caſe before. 

Y 4. That here was ſufficient notice, that it was the 

* conſtable before the man was killed, 1. Becauſe he was 

e conſtable of the ſame vill. 2. Becauſe he notified his 

of WY buſineſs at the door before the aſſault, viz. that he came 

ne vith the juſtice's warrant. 3. Becauſe after his retreat, 

he and before the man ſlain, the conſtable commanded. the 

od beace, and notwithſtanding it, the rioters fell on, and 

nt, WY killed the party. I 

of 5. It was reſolved, that the killing of the aſſiſtant of 

e the conſtable was murder, as well as the killing of the 
d conſtable himſelf. 245 2008 | IH . 
ng 6. That thoſe, that came in the aſſiſtance of the 

- conſtable, tho not ſpecially called thereunto, are under 

} 


lame protection as they that are called to his aſſiſtance 
y name, | 3 hy 

7. That altho the conſtable retired with his company 
the BN upon the not delivering up of A. yet the killing of the 
the BY "ſtant of the conſtable in that retreat was murder. 


uſe; 1. Becauſe it was one continued act in the purſuance of 


Hh 2 his 


Rn wangen - 
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his office, his retiring was as neceſfary, When he could 
not attain the effect of his warrant, and was in effed g 
continuation of the execution of his office, and under the 
ſame protection of the law, as his coming was. 2. Prin. 
cipally, becauſe the conſtable in the beginning of the 
aſſault, and before the man was ſtricken, commanded 


| the peace, and is all one with Tonge's caſe. 


8. It ſeems, that tho the conſtable had not commanded 
the peace, yet when he and his company came about 
what the law allowed them, and, when they could not 
effect it fairly, were going their way, that the rioters pur. 
ſuing them, and killing one, was murder in them all, 
becauſe it was done without provocation, for they wert 
peaceably retiring ; but this point was not ſtood upon, 
becauſe there was enough upon the former point to convid 
the offenders, and in the conclofion the jury found nine 
of them guilty, and acquitted thoſe within, not becauſe 
they were abſent, but becauſe there was no clear evidence, 
that they conſented to the aſſault, as the jury thought, and 
thereupon judgment was given agalnſt the nine to be hanged: 
and note, that the award was for the marſhal to do ere- 
cution, becauſe they were remanded to the cuſtody of the 
marſhal, and he is the immediate officer of the court, 
and precedents in caſes of judgment given ih the king's 
bench have commonly run, Et diftum eft mareſcalle, t. 
quod faciat executionem periculd ihcumbente. (r) 

At Newgate in Lent vacation, 26 Cay, 2. the cafe wit 
thus: five perſons committed a robbery about Hounſlow: 
heath in ar” x "a viz, Fackfon and four others, the party 
robbed raiſed hue and cry, the country purfued them 
and at Hamſtead Fackſon one of the five turned upon his 


(r) And thus it was in the ſent back to Hereſerd bir to 
caſe of the Althoes, T. 9 Geo. receive ſentence there, the 
I. B. R who were convicted of court was of opinion, that they 
a barbarous murder in Pembroke= had the fatne juriſdiction over 
Hire, at Hereford aſſies, being facts committed in Wales, wif 
the next Engliſh county; the committed in the next a 
indictment was removed by county in England, and ſo they 
Certiorari into the king's bench, were ſentenced at the kings 
in order to argue ſome excep- bench, and were executed 
tions, which were over- ruled; the marſhal at Kennington gal- 
and after ſome queſtion made, lows near Southwark. 
whether they ought not to be 

purſues 


Sg 


S, 5- 
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vers, the reſt being in the ſame field, and having 
ften reſiſted the purſuers, and refuſing to yield, killed 
one of the purſuers : by five judges then preſent it was 
ruled, 1. That this was murder, becauſe the country, 
upon hue and cry levied, are authorized by law to pyrſue 


and apprebend the malefactors; and in this caſe here was 


a felony done, and 2 4 done by thoſe perſons, that 
were thus purſued. 2. Tha 

of a juſtice of peace to raiſe hue and cry, and tho there 
was no conſtable in the purſuit, yet the hue and cry was 
a warrant in law for them to apprehend the of- 
fenders, and the killing of any of the purſuants by Jack- 


| ſon was murder. 3. In as much as all of the robbers 


were of a company, and made a common reſiſtance, and 
ſo one animated the other, all thoſe of the company of 
the robbers, that were in the ſame field, tho at a diſtance 
from Jackſon, were all principals, viz. preſent, aiding, 
and abetting. 4. That when one of the malefactors was 
apprehended a little before the party was hurt, that per- 
ſon being in cuſtody when the ſtroke was given was not 
guilty, unleſs it could be proved, that after he was 
apprehended he had animated Jackſon to kill the party : 
they had all judgment of death for the robbery, and four 


of them for the murder. 


A preſs-maſter ſeiſed B. for a ſoldier, and with the Foſter. 
aſſiſtance of C., laid hold on him. D. finding fault with the 314. 
rudeneſs of C. there grew a quarrel between them, and 


D. killed C. By the advice of all the judges, except 
very few, it was ruled, that this was but manſlaughter, 
17 Car. 2. (ſ) | 

III. The third kind of malice implied is in relation to the 
perſon killing, 

It 4, comes to rob B. in his houſe, or upon the high- 
way, or otherwiſe, without any precedent intention of kill- 
Ing him, yet if in the attempt, either without or upon the 
tliftance of B. A. kills B. this is murder. Co. P. C p. 52. 

$0 if men come to ſteal deer in a park or foreſt, or to 

a warren of conies, and the parker, foreſter, or 


warrener reſiſts and is killed, this is murder; the lord 


Dacre's caſe, 


(/) Hugget's caſe, 25 April 1666, at Newgate, Kel. 59, 1 37. 
Hh 3 2 If 


t altho there was no warrant 
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the gaoler, it is murder in the gaoler. Co. P. C. p. 52. 


but only differs in theſe enſuing circumſtances. 


not, and therefore in manſlaughter there can be no acct 
ſaries before. 2. In the form of the indictment, the for- 


If a priſoner dies by reaſon of dureſs and hard uſage by 


So if a ſheriff have a precept to hang a man for felony, 
and he beheads him, it is murder. Co. P. C. IJbidem. 

To theſe may be added the caſes above-mentioned, viz, 
if A. by malice forethought ſtrikes at B. and miſlng 
him ſtrikes C. whereof he dies, tho he never bore 
walice to C. yet it is murder, and the law transfers the 
malice to the party ſlain ; the like of poiſoning, ſed & 
bis ſupra cap. 1 


C H A P. XXXVII. 


07 manſlaughter, and particularly of manſlaughter exempt 
| from clergy, by the fatuie of 1 Jac. 8, 


MI aas or or ſimple homicide, is the volunlary 
killing of another without malice expreſs or in- 
plied, and differs not in ſubſtance of the fact from murder, 


1. In the degree of the offenſe, murder being agg 
vated with malice preſumed or implied, but manlaughter 


mer being always felonice ex maliti4 precogitats interfeci 
& murdravit, the latter only felonicè interfecit. 3. In ide 
point of clergy, murder being by the ſtatute of 23 H. 
cap. 1, exempt from the benefit of clergy, but not mas- 
ſlaughter. 4. In the form of the pardon of murder, fr 
tho at common law a pardon of all felonies had pa 
murder; yet by the ſtatute of 13 R. 2. cap. 1. the pardon 
of muider muſt either be by the expreſs word of nur di, 
or elſe it muſt be a pardon of felonica inter felt, — 
a a 
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a ſpecial non ob/fante of the ſtatutes of 13 R. 2. H. 1, Fac. 


Lucas's caſe. (a) | 98881 | 

But the pardon of manſlaughter may be general by the 
wards of felonia Or felonica inter fectio, and hence it is, that 
if z man indicted of murder obtains.a pardon of felony, 
or unica interfefiio only, and be afterwards arraigned 
von an indictment of murder, he muſt plead guoad mur- 
dram & interfeftionem ex malitia præcogitat not guilty, 
a 4 as to the felony and interfeQion muſt plead his pardon ; 
and then if the jury being charged to inquire of the plea 
0: vt guilty, find it to be only a ſimple felony and inter- 
cchon without malice forethopght, his pardon is to be 


a'lowed ; and thus upon good deliberation it was done in 


the year 1668. at Norwich, Sir T bomas Potte's caſe, and is 
purſuant to the ſtatute of 13 R. 2. which ſaith, That 
« before a pardon of felonies ſhall be allowed as to mur- 


« der, it ſhall be inquired by good inqueſt, if he were 


« ſlain by await or malice prepenſed. And I remember 
very well in the caſe of Rutaby, T. 1653. who was indicted 
of murder in Durham, the defendant pleaded a pardon of 
felonica inter fectio, and a general non obſtante of all ſtatutes; 
and the attorney general demurred ; it was ruled, 1, That 
the pardon was inſufficient with only a general non ob/lante, 
unleſs murder had been contained in the body of the par- 
don by expreſs words. 2. But tho the pardon was diſal- 
lowed as to murder, yet the priſoner was remitted into 
Durbam to be tried, whether guilty of murder, and being 
{» found was executed; but had it been found only man- 
laughter, he ſhould have been diſcharged ; and altho his 
plea of the pardon to the indictment of murder was diſ- 


allowed, yet it had ſtood good, if the conviction were of 


manſlaughter : by the ſtatute of 1 Fac. cap. 8. Any 
« -perſon that ſhall ſtab or thruſt any perſon, that hath 
* not any weapon drawn, or hath not firſt ſtricken the 
4 party, that ſhall ſo ſtab or thruſt, if the party, die 
* within ſix months, the offender is ouſted of clergy, 
provided it ſhall not extend to him, that kills ſe defen+ 
* dend?, or by misfortune, or in preſerving the peace, or 
* chaſtizing his child or ſervant,” | 


(a) Moor, n. 1033. P. 752. 
Hh 4 This 
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This act, tho but temporary, is continued till ſome 
other act of parliament ſhall. be made touching the con- 


tinuance or diſcontinuance thereof. 1) Car. I. cap. 4. 


The uſe hath been in caſes of this nature to prefer tuo 
indictments againſt offenders in this kind, viz. one of 
murder, another upon this ſtatute, and put the priſonet 
to plead to both, and to charge the jury firft with the in- 
dictments of murder, and if they find it not to be murder, 
then to charge them to inquire upon the other bill, becauſe, 
if convi& upon either, the offender is ouſted of clergy, 

The indictment to put the priſoner from his clergy 
muſt be ſpecially formed purſuant to the ſtatute, viz. that 
he did with a ſword, Ec. ſtab the party dead, he having 
no weapon drawn, nor having ſtruck firſt, otherwiſe it 
will be but a common manſlaughter, and the party will 
have his clergy. | 

The indictment need not conclude contra formam ſlatuti, 
no more than in burglary or robbery, for the ſtatute doth 
not make the offenſe to be felony, but ouſts the priſoner 


of his clergy, where the crime is fo circumſtantiated u 


the ſtatute expreſſeth; this was agreed in the caſe of Page 
and Harwood. H. 23 Car. 1. B. R. (6) 

But 2 doth not vitiate the indictment, tho it d 
conclude, Et fic inter fecit contra formam flatuti, as ww 
adjudged Trids — R. Bradley and Kae (c); and 
accordingly for the moſt part to this day the indiQment 
upon this ſtatute do conclude contra formam flatuti, ſo it i 
good with or without ſuch concluſion ; but it is beſt to 
tollow the common uſage, becauſe e man doth not 
readily obſerve the reaſon of the omiſſion of that con- 


cluſion. 


In the caſe of Page and Harwood, H. 23 Car. 1. before 
Cited, theſe points were reſolved in the king's bench, vit. 
1. That no man is ouſted of his clergy by this ſtatute; 
but he that actually ſtabs, and therefore thoſe, that are 
laid in the indictment to be preſent, aiding, and abetting 
in ſuch a caſe, ſhall be admitted to the benefit of clergy; 


(b) In this caſe, as reported denied per Roll, and doubted 

in Styles 86. it is not agreed to per Bacon. 
be fo, on the contrary it was (c. Cro. Jar. 283. 
| ar 
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ind therefore, tho the indictment of ſuch a manſlaughter 
de ſpecially formed upon the ſtatute, and concludes contra 
ormam flatuti, yet it is a good indictment of manſlaughter 
againſt them that were preſent, aiding, and abetting, and 
therefore upon ſuch a ſpecial indictment of manſlaughter 
vpon the ſtatute, the priſoner may be convicted of ſimple 


Natute, and the indiQment ſerves for a common man- 
laughter, as well as a man upon an inditment of murder 
ay be acquitted of murder, and convicted of man- 
laughter. 


heath of Francis Marbury (d), viz. Quod felonice Ec, unum 
ileum de ferro & ligno, anglice an hammer of wood and 
ron, & manu ſud dextrd erga et ad anteriorem partem capitis 
ius Franciſci felonicè violenter & in furore ſuo projecit, if 
um malleo prædidto ipſum Franciſcum in & ſuper anteri- 
rem partem capitis Ec. percuſſit & pupugit, anglicè did ſtab 


4 prediftd inter fecit Ec. contra formam flatuti, &fc. The 
riſoner pleaded not guilty, and a ſpecial verdi& was 


Weiſbman had a leek in his hat, and that there was at 
he ſame time in waggery a Jacl- a- lent in the ſtreet put 
p with a leek, and ore Nicholas Redman, a porter, ſpake 
d the priſoner, and pointing to the Fack-a-lent ſaid, Look 
{ your countryman, and the priſoner being therewith en- 
ged, threw an hammer at Redman to the intent feloni« 
juſly to hit him, but miſſing him, the hammer did hit 


re rancis Marbury, whereof he died, & fic predifus David 
efatum Franciſcum cum malleo prædicio pupugit & per- 
% t, anglice did flab and thruft, the ſaid Francis then not 


ving any weapon drawn, nor then having firſt ſtricken 
e ſaid David; and it was judged by Eramſton, Jones, 
0 the recorder Gardiner, that Williams was guilty of 
nlaughter at the common law, ſed non contra formam 
uli, ſo that it ſeems they thought not this to be a ſtabbin 

tin the ſtatute, being done with the throwing of 
ie hammer, cr at leaſt they took this kill.ng of Marbury, 


rd 
(4) W. Jones 432. 


which 


manſlaughter, and acquitted of manſlaughter upon the 


nd thruſt the ſaid Marbury having no weapon drawn, nor 
cuck firſt, whereof he preſently died, & fic modo & for- 


pund, viz. that upon St. David's day the priſoner being 


469 


22 Martii, 14 Car 1. At Newgate ſeſſions David Foſter. 10 
Williams was indicted ſpecially upon this ſtatute for the 300. 
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which was not at all intended by Williams, to be out of the 
ſtatute, tho it excuſed him not for manſlaughter at comma 


law. (e) 


Ihe words of the ſtatute are fab or - thruſt, if be 
ſtabbing or thruſting were with a ſword, or with a pike 
ſtaff, it is within the ſtatute, ſo it ſeems, if it be a fg 
with a piſtol, or a blow with a ſword or ſtaff, yet guer, 


for juſtice Jones denied it. 


In M. 5 Fac. it was ruled, that if the party ſlain had! 
cudgel in his hand, it is a weapon drawn within thi 
ſtatute, and the priſoner was admitted to his clergy u 
Newgate; but it ſeems it ſeems it muſt be intended of ſuch 
a cudgel, as might probably do hurt, not a ſmall riding-rod 


or Cane. * 


In the year 1657. (f) at Newgate before Glynn, who 
then ſat as chief juſtice, a man was indicted upon this 
ſtatute, and a ſpecial verdiQ found, that a bailiff having a 
warrant to arreſt a man, preſſed early into his chamber 
with violence, but not mentioning his buſineſs, nor the 
man knowing him to be a bailiff, nor that he came u 
make an arreſt, ſnatched down a ſword, that hang u 
his chamber, and ſtabbed the bailiff, whereof he pe 
ſently died; there was ſome diverſity of opinion among 
the judges, whether this were within the ſtatute, but n 
length the priſoner was admitted to his clergy ; for the 
this caſe was within the words of the ſtatute, and. pdt 
within the particular exceptions, 
this caſe was never intended in the ſtatute, for the priſon 
did not know, but that the party came- in to rob or ki 
him, when he thus violently brake into his chamber vil 
out declaring his buſineſs. (g) h 


(e) Lord chief juſtice Holt in 
Mawgridge's caſe, Kel. 131. 
concurs with this judgment, for 
that it was not ſuch a weapon 
or aQ, as 1s within the ſtatute 
of ſtabbing ; but he is of opi- 


nion, that Williams ought to' 


have been found guilty of mur- 
der, if the indictment had been 
fo laid, for that there was not 
a ſufficient provocation to leſſen 
the offenſe to manſlauzhter, 


1 


et it was held, thd 


(/) Quere, whether the ai 
here meant be not Bucier ci 
M. 1655. reported in Style: 
but that, as it is there report 
was not the caſe of a bail 
but of a creditor, who ſtoodi 
the door with a ſword undn 
to keep the debtor in, till i 
could ſend for a bailiff, 
was killed by the debtor. 

(g) See Kel. 136. 


CHA! 
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c n - XIE 


Touching involuntary homicide, and firſt of chance-medley 
or killing per infortunium. 


Nvoluntary homicide is the death or hurt of the perſon 
of a man againſt or beſides the will of him that kills 


| 


L 

m. 
& | And in theſe caſes, to ſpeak once for all, the indictment 
1 elf muſt find the ſpecial matter, or in caſe the indictment 


de of murder or manſlaughter, and upon the trial it 
ppears to the jury it was involuntary, (as by misfortune, 
pr in his own defenſe) the jury ought to find the ſpecial 
aiter, and ſo conclude, Et fic per infortunium, or ſe 
leſendendo, and not generaſiy, that it was per infortunium, 
r ſe defendendo, becauſe the court muſt judge upon the 
pecial matter, whether it be murder, homicide, or per 
afortunium, or ſe 2 and the jury is only to find 
he fact, and leave the judgment thereupon to the court; 
nd in ſuch caſe the priſoner muſt not plead the ſpecial 
utter, and ſo juſtify, but muſt plead not guilty, and the 
pecial matter muſt be found of the jury. Stamf. P. C. 
Lib. I. cap. 7. fol. 15. a. Lib. III. cap. 9. fol. 165. a. for 
ppon the ſpecial matter found, the court may give judg- 
ent againſt the concluſion of the verdict, as that the 
act is manſlaughter, tho the concluſion of the verdict be 
er infortunium, or ſe defendendo. 44 E. 3. Coron. 94. 

This involuntary homicide is of two kinds, viz. either 
, When it is purely involuntary and caſual, as the killing 
f a man per infortunium, or 2. When it is partly invo- 
untary, and partly voluntary, but occaſion'd by a neceſ- 
ty, that the law allows, which is commonly called homi- 
de ex neceſſitate, as killing a man in his own defenſe, or 


be like; de quibus poſtea. Homicid 
omicige 
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3 Wilſon. Homicide per infortunium is, where a man is doing ; if 1 
407, 408. lawful act, and without intention of bodily harm to any tl 
perſon, and by that act death of another enſues, as if ; en 

man be ſhooting at butts or pricks, and by caſualty his u 

hand ſhakes, and the arrow kills a by-ſtander. 21 H.). in 

28. a. 6 E. 4. 7. 6. i fo 

Foſter. Or if a carpenter or maſon in quilding eaſually lets fall ba 
262, 263. a piece of timber or ſtone, and kills another, 21 H. . [. 
B. Coron. 59. | ha 

But if he voluntarily lets it fall, whereby it kills ano- th. 

ther, if he gives not due warning to thoſe that are unten i, 

it will be at leaſt manſlaughter ; quia debitam diligentian de- 

non adbibuit. | | if 

So if a man be felling a tree on his own ground, and it ane 

falls and kills a perſon, it is chance - medley. 6 E. 4. 7. thr 

3 Wilſon. But in all theſe caſes, if it doth only hurt a man by ſuch the 
407, 498. an accident, it is nevertheleſs a treſpaſs, and the perſon {ll wa 


hurt ſhall recover his damages, for tho the chance excule Wl Ger 

from felony, yet it excuſeth not from treſpaſs. 6 Z. 4. 7. E 

Foſter, Regularly he that voluntarily and knowingly intends Wh king 
259. hurt to the perſon of a man, tho he intends not death, . dau 
yet if death enſues, it excuſeth not from the guilt af felo! 

murder, or manſlaughter at leaſt ; as if A. intends to 229. 

beat B, but not to kill him, yet if death enſues, this is not if 

per infortunium, but murder or manſlaughter, as the cir- ¶ o c 
cumſtances of the caſe happen. this 

And therefore I have known it ruled, that if two men WM. to 

are playing at cudgels together, or wreſtling by conſent; ¶ but e 

if one with a blow or fall kills the other, it is manſlaugh'er, Wi him 

and not per infortunium, tho Mr. Dalton, cap. go. (a) \cems Bu 


to doubt it; and accordingly it was reſolved P. 2 Car. 2. 
by all the judges upon a ſpecial verdict from Newgate, 
where two = were playing at foils at a fencing ſchoo], 
one caſually killed the other ; reſolyed to be manſlaughter. 

Sir Fobn Chicheſter, and his man-ſervant, whom he ver} 
well loved, were playing together ; the man had a bedſt:ff 
in his hand, and Sir Fobn had his rapier in the ſcabbard. 
Sir Jobn, according to the uſual ſport between them Bl * 
bids his man guard his thruſt or paſs, which he ws 
making at him with his rapier in the ſcabbard ; the ſervant 


(a) New Edit, cap. 148. 5. 479- 


with 
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with the bedſtaff brake the thruſt, but withal ſtruck off 
the chape of the ſcabbard, whereby the end of the rapier 


came out of the ſcabbard, but the thruſt was not ſo effec- | 


wally broken, but the end of the rapier prickt the ſervant 
in the groin, whereof he died: Sir Jobn Chicheſter was 


for this indicted of murder, and tried at the king's bench 


bar, where all this evidence was given; and it was ruled, 
1. That it was not murder, tho the act itſelf was not 
lawful, becauſe there was no malice or ill will between 
them. 2. That it was not barely chance-medley, or per 
inſortunium, becauſe altho the act, which occaſioned the 
| death, intended no harm, nor could it have done harm, 

if the chape had not been ſtricken off by the party killed, 
ind tho the parties were in ſport, yet the act itſelf, the 

thruſting at his ſervant, was unlawful, and conſequently 
we death, that enſued thereupon, was manſlaughter, and 
vas accordingly found and adjudged, which I heard 23 
ce. I. (), 11. H. 7. 23. a. Kelw. 108, 136. 

But if two play at barriers, or run a- tilt without the 
king's commandment, and one kills the other, it is man- 
ſlaughter ; but if it be by the king's command, it is not 
ſelony, or at moſt per infortunium. 11 H. J. 23. B. Coron. 
229. Dalton, cap. 96. Co. P. C. p. 56. (c) 

if A. comes into the wood of B. and pulls his hedges, 
or cuts his wood, and B. beats him, whereof he dies, 
this is manſlaughter, becauſe, tho it was not lawful for 
4. to cut the wood, it was not lawful for B. to beat him, 
but either to bring him to a juſtice of peace, or puniſh 
kim otherwiſe according to law, _ 

But if a ſchool-mafter correQs his ſcholar, or a maſter 


ns 
2. Wb ſervant, or a parent his child, and by ſtruggling, or 
e, | | | 

of (5) Alyn 12. This ſeems a weaponsare made uſe of, as are 


ty hard caſe, and indeed the fitted, and likely to give mortal 


ry bundation of it fails, for the wounds. 

af Wpuſhing with a ſword in the (c) Brooke, after having taken 
rd, W=bbard by conſent ſeems not notice of this as Fineuzx's opi- 
de an unlawful act, for it is nion, ſays, That other juſtices 


Int a dangerous weapon likely in the time of Henry VIII. de- 
o occaſion death, nor did it do nied this, and held it felony to 
bin this caſe but by an unfore- kill a man in juſting, or fport- 

n accident, and therein dif- ing after that manner, notwith- 
n from the caſe of juſting, ſtanding the king's command, 
"prize-fighting) wherein ſuch for ſuch commands againſt law. 


otherwiſe, 


473. 
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Foſter. 


great ſtaff, of which it died, it was ruled murder, 


| bed and aſleep in the night in his houſe, his ſervant hired 
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otherwiſe, the child, or ſcholar, or ſervant dies, thi; i 
only per infortunium. Crompt. Fuft. 28. b. 
But this is to be underſtood, when it happens only upop 
moderate correction; for if the correction be with a 
unfit inſtrument (4), or too outrageous, then it is murder, 
as it happen'd in a caſe at Norwich aſſizes 1670. where 
the maſter ſtruck a child, that was his apprentice, with x 


Several perſons come to enter the houſe of A. as tref. 
paſſers, A. ſhoots and kills one, this is manſlaughter, other- 
wiſe it had been, if they had entered to commit a feloyy, 
Crompt. de Pace, fol. 29. a. Harcourt's caſe. | 

But in the caſe of Levet indicted for the death of Fran. 
ces Freeman, the caſe was, That William Levet being in 


Frances Freeman to help her to do her work, and about 
twelve of the clock in the night the ſervant going to let 
out Frances thought ſhe heard thieves” breaking open the 
door, ſhe therefore ran up ſpeedily to her maſter, and 
informed him, that ſhe thought thieves were breaking 
open the door; the maſter riſing ſuddenly, and taking 
a rapier ran down ſuddenly, Frances hid herſelf in the 
buttery left ſhe ſhould be diſcovered : Levet's wife ſpying 
Frances in the buttery, and not knowing her, cried out, 
Here they be that would undo us: Levet runs into the! 
buttery in the dark, not knowing Frances, but thinking 
her to be a thief, and thruſting with his rapier before him 
hit Prances in the breaſt mortally, whereof ſhe inſtantj 
died: this was reſolved to be neither murder, nor m 
ſlaughter, nor felony : vide the caſe cited by juſtice Jon 
P. 15 Car. 1. B. R. and Croke, n. 1. (in Cook's caſe (e) | 
killing a bailiff, that broke a window to execute a Capi! 
which was judged to be manſlaughter ;) where the book 
ſays it was not felony, quere whether it be not homici 
by miſadventure, for the party killed was in truth no thi 
tho miſtaken for one, and tho it be not homicide volunts} 
yet it ſeems to be per infortunium. | 7 


(4 As with a bar of iron, (e) Cro. Car. 538. V. 7. 
or a ſword, or à great cudgel, 429. 
Kel. 64, 133. 
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If a man knowing that people are paſſing along the 
fireet throws a ſtone, or ſhoots an arrow over the houſe or 
wall with intent to do hurt to people, and one is thereby 
lain, this is murder, and if it were without ſuch intent, 
et it is manſlaughter, and not barely per infortunium, 


becauſe the act itſelf was unlawful ; but if the man were Foſter. 


tiling an houſe, and lets fall a tile knowingly, and gave 263. 


warning, and yet a perſon is killed, this is per infortunium, Keil. 40. 


but if he gave not convenient warning, it is manſlaughter, 
quia non adhibuit debitam diligentiam. ( ' 
If A. in his own park ſhoot at a deer, and the arrow 
zlancing againſt a tree hits and kills B. this is homicide 
inſortunium, becauſe it was lawful for him to ſhoot in 
his own park. . h 11 
But if A. without the licence of B. hunts in the park 
ff B. and his arrow glancing from a tree killeth a by- 
ſtander, to whom he intended no hurt, this is manſlaughter, 
becauſe the act was unlawful. 
So if A. throws a ſtone at a bird, and the ſtone ſtriketh 
nd killeth another, to whom he intended no harm, it is 
r infortunium. | EET 7 | Y 
But if he had thrown a ſtone to kill the poultry or cat- 
le of B. and the ſtone hits and kills a by-ſtander, it is man- 
wphter, becauſe the act was unlawful, but not murder, 


auſe he did it not maliciouſly, or with an intent to hurt 
je by-ſtander. | | | 


having lands, &c. of the yearly value of one hundred 259, 
pounds per annum may keep or ſhoot in a gun upon 
pain of forfeiture of ten pounds.“ Suppoſe therefore 
h a perſon not qualified ſhoots with a gun at a bird, 
at crows, and by miſchance it kills a by-ſtander by 
breaking of the gun, or ſome other accident, that in 
other caſe would have amounted only to chanee-medley, 
is Will be no more than chance-medley in him, for tho 


-*% 


of 
(f) Thisis upon ſuppoſition, for then, tho he ſhould.ery out 
t the houſe do not ſtand near firſt, it is manſlaughter. See 
7 5 uphway or place of reſort, Hulls caſe 1664. Kel. 40. 


the 


By the ſtatute of 33 H. 8. cap. 6. * No perſon not poſter. 
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the ſtatute probibits him to keep or uſe a gun, yet th, 
ſame was but malum probibitum, and that only under 
penalty, and will not inhanſe the effect beyond its nature, 

A. having deer frequenting his corn-field out of th 
precinct of any foreſt or chace ſets himſelf in the night 
time to watch in a hedge, and ſets B. his ſervant to wag 
in another corner of the field with a gun charged vid 
bullets, giving him order to ſhoot, when he hears wy 
buſtle in the corn by the deer; the maſter himſelf impy- 
vidently ruſhes into the corn, the ſervant ſuppoſing it v 
be the deer ſhoots, and thereby kills his maſter in the 
night; this is neither petit treaſon, murder, nor mas 
laughter, but chance-medley, for the ſervant was mb 
guided by his maſter's own direction, and was ignorany 
that it was any thing elſe but the deer. "This ws ty 
opinion in a cafe happening at Peterborough ſcion ; but 
it ſeemed to me, that if the maſter had not given ſuch 
direction, that was the occaſion of his maſtake, it would 
have been manſlaughter to have ſhot at a man, thoby 
miſtaking it for the deer, becauſe he did not adbibere dv 
bitam diligentiam to diſcover his mark, but ſhot direQly u 
the perſon of a man, tho miſtaking it for a deer. 

A. drives his cart careleſly, and it runs over a child i 
the ſtreet; if A. have ſeen the child, and yet drives on ups 
on him, it is murder; but if he ſaw not the child, yet i 
is manſlaughter ; but if the child had run croſs the vn 
and the cart run over the child before it was poſſible k 
the carter to make a ſtop, it is per infortunium, and x 
cordingly this direQion was given by us ut Newgate ſehen 
in 1672. and the carter convict of manſlaughter. 

If a man or boy riding in the ſtreet whips his horſe 
put him in ſpeed, and run over a child and kill him, ths 
homicide, and not per inſortunium; and if he rid ſo n 
preſs of people with intent to do hurt, and the horſe 
killed another, it had been murder in the rider. 

But if a man or boy be riding in the ſtreet, and a. 
ſander whips the horſe, whereby be runs away 484 
the will of the rider, and in his courſe runs over 1 


kills a child or man, it is chance-medley only, ao! 


Vol 
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that caſe the jury ought not to find him not guilty gene- 
rally, but the ſpecial matter; but yet, becauſe the co- 
roger's inqueſt, which ſtood untraverſed, had found the 
ſpecial matter, the court received the verdict of not guilty 
upon the indiQtment by the grand inqueſt of murder; 
nd the party confeſſed the indictment by the coroner, 
and had his pardon of courſe, and this was ſaid by Lee 
econdary to be the courſe at Newgate, 1 Sept. 16 Car. 
a. Richard Pretty's caſe. 

Tho the killing of another per infortunium be not in 

ruth felony, nor ſubjects the party to a capital puniſh- 
ent, and therefore uſually in ſuch caſes the verdi& con- 
Judes, qu2d inter fecit per infortunium, & non per feloniam; 
yet the party forfeits his goods, and tho he ought to have 
quaſi de jure a pardon of courſe upon the certificate of the 
onviction, yet he is not to be diſcharged out of priſon, 
ut bailed till the next term or ſeſſions to ſue out his par- 
Jon of courſe, for tho it was not his crime, but his miſ- 
ortune, yet becauſe the king hath loſt his ſubjeQ, 
nd that men may be the more careful, he forfeits his 
pods, and is not preſently abſolutely diſcharged of his 
priſonment, but bailed, ut ſupra. 
And fo ſtrict was the judicial law of the Fews in rela- 
jen to the life of man, that even in this caſe the avenger 
f blood might kill the mapſlayer per infortunium, before 
de got to the city of refuge, Deut. xix. 5, 6. 
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07 manſlaughter ex neceſſitate, and firſt ſe deſendend 


COME to thoſe homicides that are ex neceſſtah 
12 this neceſſit _ — — ayes 7: * 

tary, but mixed, part un E 
— and is of two kinds poo oY 

1. That neceſſity, which if a private nature, 

5a dons neceſſity, which relates to the public juſtice 

and ſafety. | 

The rater is that neceſſity, which obligeth a man U 
his own defenſe and fafegrard, and this takes in theſe it 
quiries, 1. What may be done for the ſafe of 
man's own life. 2. What may be done for the ſafeguard « 
the life of another. 3. What may be done for the fi 


— 1 - : .- - © 4 
;i!f . tt. es Re. 


= guard of a man's goods. 4. What may be done for tn”, 

| Hh ſafeguard of a man's houſe of habitation. WH or 
\ I. As touching the firſt of theſe, viz. homicide in. 

= fenſe of a man's own life, which is uſually ſtyled /: 

| 00 fendendo. 


It is generally to be obſerved, that in caſe of any! 
l | dictment or charge of felony the priſoner cannot pies 
4 | any thing by way of juſtification, as that he did it in! 
own defenſe, or per infortunium, but muſt plead not guilh 
and 22 his trial the ſpecial matter is to be found by! 
jury, and thereupon the court gives judgment. 
* Homicide fe defendendo is of ; kinds 
10 1. Such, as tho it excuſeth from death, yet it excult 
not the forfeiture of goods, nor is the party to be 10 


=. lutely diſcharged out of priſon, but bailed, and to 
= chaſe his 3 of courſe. _ ; 
= 2. Such as wholly acquits from all kinds of forſeitun 
= | | | Fir 


_ 82 = . 
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Firſt, therefore, of common homicide ſe defendends. 
Homicide ſe defendendo is the killing of another perſon 
in the neceſſary defenſe of himſelf againſt him that aſ- 
Its him. 
7 this caſe of homicide ſe defendendo there are theſe 
circumſtances obſervable. | mp 1 | 
1. It is not neceſſary that the party killed be the firſt 
aggreſſor or aſſailant, or of his party, tho commonly it 
10 0 | 4 


There is malice between A, and B. they appoint a 
time and place to fight, and meet accordingly, A. gives 
the firſt onſet, B. retreats as far as he can with ſafety, and 
men kills J. who had otherwiſe killed him; this is mur- 
ter, for they met by compact and deſign, and therefore * 
reither ſhall have the advantage of what they themſelves * 
exch of them created. | 5 

There is malice between A. and B. they meet caſually, . 
A. aſſaults B. and drives him to the wall, B. in his own . 3 
jefenſe kills J. this is. ſe defendendo, and ſhall not be "4 
eightened by the former malice into murder or homicide 1B 
t large, Copflon's caſe cited Crompt. de Pace 27. ö. and f 
alt. cap. 98. (a), for it was not a killing upon the ac- 
vunt of the former malice, but upon a neceſſity impoſed 
pon him by the aſſault of A. 

J aſſaults B. and B. preſently thereupon ſtrikes A. Foſter. 3 
rithout flight, whereof 4 dies, this is manſlaughter in 277- 1 
B. and not ſe defendendo, 43 Aſſiz. 31. but if B. ſtrikes 
. again, but not mortally, and blows paſs between 

hem, and at length B. retires to the wall, and being 

reſſed upon by A. gives him a mortal wound, whereof 

diet, this is only homicide fe defendendo, altho that B. 

ad given divers other ſtrokes, that were not mortal be- 

ore he retired to the wall, or as far as he could. Stamf, | 
C. Lib. I. cap. 7. fol. 15. a. Dalt. cap. 98. Crompt. 28. a. 
But now ſuppoſe, that 4. by malice makes a ſudden Foſter. 
lault opon B. who ſtrikes again, and purſuing hard 27). 
pon H. A. retreats to the wall, and in ſaving his own 

ſte kills B. ſome have held this to be murder, and not e 
fendendo, becauſe A. gave the firſt aſſault, Cromp. 4 

?. J. grounding upon the book of 3 E. 3. Itin. North. 

n. 287. but Mr. Dalton, ubi ſupra, thinketh it to be 


(a) New Edit. cap, 150. p. 484. | 
Ii2 ſe 


» » * * as 
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ſe defendendo (6b), tho 4. made the firſt aſſault, either 
with or without malice, and then retreated ; therefge 
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the book of 3 E. 3. Coron. 284, 287. which occaſions 


the doubt, is to be examined, which is thus. 

It ſeems to me, that if A. did retreat to the wall 
a real intent to ſave his life, and then merely in his om 
defenſe killed B. that it is ſe defendendo, and with thy 
agrees Stamp. P. C. Lib. I. cap. 7. fol. 15. a. But if a 
the other ſide J. knowing his advantage of ſtrength, « 
ſkill, or weapon, retreated to the wall merely as- a deſign 
to protect himſelf under the ſhelter of the law, as in hy 
own defenſe, but really intended the killing of B. the 
it is murder, or manſlaughter, as the circumſtance of the 
. Caſe requires, and that was the reaſon, why the judge 
demanded of the jury 3 E. 3. whether he killed J. d 
malice, or otherwiſe to ſave himſelf, and when the jury 
anſwered, It was to ſave his life, he was remitted to priſag 
to have his pardon of courſe, 3 E. 3. Coron. 284, 28), 

2. In homicide ſe defendendo, there ſeems neceſſary ſome 
act to be done by the party killing, for if he be mer 
paſſive, this will make it only a killing per infortuniun. 


(b) The caſe here referred 
to in Dalton is the caſe of an 
affray, (which is likewiſe the 
caſe put by Stamford) of this 
he ſays there was a difference 
of opinions, but delivers no opi- 
nion of his own ; but as to the 
caſe here put by our author of 
a malicious aſſault, which he 
afterwards mentions, he ſeems 
plainly to be of the contrary 
Opinion, and to think it mur- 
der ; nor do I ſee any thing in 


Coron. 284. 287. that could 


occaſion any doubt about this 
matter, or any way relates to 
this caſe, for both thoſe caſes 
(which ſeem to be but one and 
the ſame) were of an affray, in 
which he oe ſtruck firſt, was 
the party killed, and the part 

killing ſtruck not at al, ill af. 
ter he had fled as far as he 
could, and was neceſſitated to 


feloniam aut malitiam ret f 


do it in his own defenſe; 
that the reaſon aſſigned by ox 
author for demanding the que 
ſtion of the jury is grounded a 
a miſtake; that, which to ne 
ſeems the reaſon of putting tht 


queſtion to the jury, is this, ts B 
jury had found the fact ſpecui e 
but had not drawn-any gen! 

concluſion from it, the quetaes, 


was therefore aſked, that tht 
might make the uſual cond 
fion, unde dicunt, quod frei 
tus A. (the defendant) e 
fendendo, prædidum h. (thei 
ceaſed) interfecit, & nn 


tatam, which was done acc 
ingly ; and therefore in! 
firſt of thoſe places, viz. 
284. the uſual concluſion de 
inſerted, no notice is tubes 
the queſtion put to the ju) 


I afſub 
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Word, knife or pike in his hand, A. runs violently, or 
alls upon the knife of B. without any thruſt or ſtroke 
ffered at him by B. and thereupon dies, this is death per 
fortunium, and ſome have ſaid, that in this caſe A. is felo 
| ſe, de quo antea, vide Stamf. P. C. Lib. I. cap. 7. p. 16. 
libros ibi. a 
3. Regularly it is neceſſary, that the perſon that kills 
nother in his own defenſe, fly as far as he may to avoid 
e violence of the aſſault before he turn upoh his aſſail- 
t; for tho in caſes of hoſtility between two nations it is 
reproach and piece of — to fly from an enemy, 


= 8 


he ſame law, the law owns not any ſuch point of honour, 
cauſe the king and his laws are to be the vindices inju- 
jarum, and private perſons are not truſted to take capital 
venge one of another, 3 

But this hath ſome exceptions. 
1. In reſpe& of the perſon killing. 


£838 SS. EES =o 5 


bis miniſter be aſſaulted in the execution of his office, he 
not bound to give back to the wall ; but if he kills the 
ſſallant, it is in law adjudged ſe defendendo, tho he gives 
ot back to the wall; the like of a conſtable or watchman, 
Ir they are miniſters of juſtice, and under a more ſpecial 
on oiedtion in the execution of their office, than private per- 


zu Go, P. C. p. 56. 9 Co. Rep. 68. ö. Mackally's caſe. 
is, But if the priſoner makes no reſiſtance, but flies, yet the 
ciulpWWicer, either for fear that he, or ſome other of his party 


ll reſcue the priſoner, ſtrikes the priſoner, whereof he 


lonies. 


je f a man be in danger of arreſt by a Capias in debt or 
Non ſpaſs, and he flies, and the bailiff kills him, it is mur- 


but if a felon flies, and he cannot be otherwiſe taken, 
be be killed, it is no felony, and in that caſe the officer 
in ü Gilling forfeits nothing, but the perſon ſo aſſaulted and 
4 forfeits his goods. | 


s HL relation to the perſon killed. 
aba tief aſſaults a true man either abroad or in his 
© JV)" Peſe to. rob or kill him, the true man is not bound to 


Ii 3 give 


A. aſſaults B. who flies to the wall, or falls, holding his 


et in caſes of aſſaults and affrays between ſubjects under 


If a gaoler be aſſaulted by his priſoner, or if the ſheriff 


s, this is murder, for here was no aſſault firſt made by the Foſter. 
ſoner, and ſo it cannot be ſe defendendo in the officer. 251. 
And here is the difference between civil actions and 
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. Ing to the circumſtances of the caſe, for otherwiſe we 


interpretation of the law, have the advant 


_ fave himſelf from the gumt of murder or manſlaughte' 
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give back, but may kill the aſſailant, and it is not felony, 
Go. P. C. p. 56. | | 
In reſpe& of the manner of the aſſault. 

A. aſſaults B. fo fiercely, that B. cannot ſave his lik 
if he gives back, or if in the aſſault B. falls io the 
whereby he cannot fly, in ſuch caſe if B. kills A. it is ſ 
defendendo, Co. P. C. p. 56. but now here will be occy- 
ſion to reſume the former debate, where the firſt aſſalet 
may be ſaid to kill the aſſailed ſe deſendendo. 

if 4. aſſaulis B. and B. 1 re- aſſaults A, and 4 
really flies to avoid the aſſault of J. who purſues him, ad 
then A. being driven to the wall turns again and kill 
B. it ſeems this may be ſe defendendo, as bath been ſaid; 
for it appears de ſaclo, that A. fled from the aſſault of 8, 
till he could fly no farther. 

But if A. aſſaults B. firſt, and upon that aſſault B. re. 
aſſaults J. and that fo fiercely, that A. cannot retreat to 
the wall or other non ultra without danger of his life, nay, 
tho A. falls upon the ground upon the aſſault of B. and 
then kills B. this hall not be interpreted to be /e deſa- 
dende (e), but to be murder, or ſimple homicide, accord 


ſhould have all caſes of murders or manſlaughter by 
way of interpretation turned into /e defendendo. 

The party aſſaulted indeed ſhall, by the _ 
Or this B& 
ceſlity to be interpreted as a flight (d) io give him thea& 
vantage of ſe deſendendo, when the neceſſity put upon him 
by the aſſailant makes his flight impoſſible ; but he that 
firſt aſſaulted hath done the firſt wrong, and brought 
upon himſelf this neceſſity, and ſhall not have advantage 
of his own wrong to gain the favourable interpretation d 
the law, that !bat neceſſity, which he brought upos himlel 
ſhould, by way of interpretation, be accounted a fight i 


ſe) Becauſe his fall not be- .d Notthat the laweſten 
ing voluntary, as a flight is, it this neceſſity to be 2 flight, 
does not appear, that he de- the party not having opPc 
clined fighting, ſo that the nity of flying, the law does" 
pay firſt aſſaulted cannot fafe- require it of bin ; but ex 

I quit the advantage he has him in the ſame manner # 
gt. he had fled, 


>” anon 7 
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If A. after the aſſault, had really and bond fide fled from 
B. or that they had been parted by by-ſtanders, that had 
given a kind of 2 to the affray, and a declin- 
ing of any further affray by B. and therefore when B. 

ves him to kill him, and A. after his flight, upon 
neceſſity of ſaving his life, kills B. this is apparent to be 


ſe deſendendo; but when it is done altogether without any 


interval of flight or parting, and B. that was firſt aſſaulted, 
gains the preſent advantage by his ſtrength, courage, or 
fortune, to preclude the flight of A and then A. kills him, 
this ſeems to be mapſlaughter, and not ſe defendendo. 
And it muſt be obſerved, that the flight to gain the 
advantage of ſe defendendo to the party killing, muſt not 
be a feigned flight, or a flight to gain advantage of breath, 
or opportunity to fall on afreſh, as fighting cocks retire 
to gain advantage, but it muſt be a flight from the dan- 


ger, as far as the party can, either by reaſon of ſome 


wall, ditch, company, or as the fierceneſs of the aſſailant 
will permit. 


In Fleet: ſtreet A. and B. were walking together, B. gave 


ſome provoking language to 4. who thereupon gave B. 
a box on the ear, they cloſed, B. was thrown down, and 
bis arm broken, he ran to his brother's houſe preſently, 
which was hard by, C. his brother, taking the alarm, 
came out with his ſword drawn and made towards 4. who 
retreated ten or twelve yards, C. purſued him, 4. drew 
his word and made a pals at C. and killed him; 4. being 
indicted at Newgate ſeſſions for murder, the court direQ- 
ed the jury upon the trial to find this manſlaughter, not 
murder, becauſe upon a ſudden falling out; not ſe defen- 
dendo, partly becauſe A. made the firſt breach of the peace 
by ſtriking B. and partly becauſe, unleſs he had fled as 
far as might be, it could not, by way of interpretation, 
be ſaid to be in his own defenſe ; and it appeared plainly 


upon the evidence, that he might have retreated out of 


danger, and his ſtepping back was rather to have an op- 
portunity to draw his ſword, and with- more advantage 
to come upon C. than to avoid him; and accordingly, at 
laſt, it was found manſlaughter 1671. at Newgate, 
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the offenſe is, if a man kills another in the neceſſary ſu- 


but then it muſt appear plainly by the circumſtances d 


ſimple homicide; tamen quære. 
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II. 1 come io the ſecond conſideration, namely, what 


ing of the life of a man aſſaulted by the party lain. 

A. aſſaults the maſter, who flies as far as he can 90 
avoid death, the ſervant kills A. in defenſe of bis maſter; 
this is homicide defendendo of the maſter, and the ſeryan 
ſhall have a pardon of courſe, 21 H. 7. 39. a. but if the 
maſter had not been driven io that extremity, it had been 
manſlaughter at large in the ſervant, if he had no prece- 
dent malice in him. Plowd. Com. 100. 

The like law had been for a maſter killing in the 
neceſſary defenſe of his ſervant, the athens in the 
defenſe of the wife, the wife of the huſband, the chill 
of the parent, or the parent of the child, for the act d 
the aſſiſtant ſhall have the ſame conſtruction in ſuch caſes, 
as the act of the party aſſiſted ſhould have had, if it had 
been done by himſelf, for they are in a mutual relation 
one to another. - 

If A. and B. and C. be of a company together, and 
walking in the field C. aſſaults B. who flies, C. purſyes 
him, and 1s in danger to kill him, unleſs preſent help, 
A. thereupon kills C. in defenſe of the life of B. it ſeems 
that in this caſe of ſuch an inevitable danger of the life of 
B. this occiſion of C. by A. is in nature of ſe defendend; 


the caſe, as the manner of the aſſault, the weapon with 
which C. made the aſſault, c. that the imminent danger 
of the life of B. be apparent and evident. 

And the reaſon ſeems to be, becauſe every man u 
bound to uſe all poſſible lawful means to prev nt a felony, Wi <nt 


as well as to take the felon, and if he doth not, be m 


liable to a fine and impriſonment, therefore if B. and Ci |! 
be at ſtrife, J. a by-ſtander, is to uſe all lawful mem of 
that he may, without hazard of himſelf, to part them; dll | 
the very relation of acquaintance, and mutual ſociety e ju! 
tween A, B. and C. ſeems to excuſe the fact of 4. in de be. 
neceſſary ſafeguard of the life of B. from the crime « 


If A. be travelling, and B. comes to rob him, if C. fl 
into the company, he may kill B. in defenſe of J. 110 
therefore much more, if he come to kill bim, e 
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his intent be apparent, for in ſuch caſe of a felony at- 
tempted, as well as of a felony committed, every man is 


thus far an officer, that at leaſt his killing of the attempter 


in caſe of neceſſity puts him in the condition of ſe deſen- 
dendo in defending his neighbour ; but of this more here- 
after. | | St 

A. makes an aſſault upon B. a woman or maid with in- 
tent to raviſh her, ſhe kills him in the attempt, it is ſe 
deſendendo, becauſe he intended to commit a felony, Dalt. 
cap. 98. P. 25 


. 250. 
And ſo it is if C. the huſband or father of B. had killed 


him in the attempt, if it could not be otherwiſe prevent- 
4 ed; but if it might be otherwiſe prevented, it is man- 
" ſlaughier; therefore circumſtances muſt guide in that caſe. 
5 III. I come to conſider, what the offenſe is in killing 
d him that takes the goods, or doth injury to the houſe or 


poſſeſſion of another. 


2 And herein there will be many diverſities, as firſt, be- 
nd tween a treſpaſſing act and a felonious act, and between 
” telonious acts themſelves. 

lp If A pretending a title to the goods of B. takes them 
m away from B. as a treſpaſſer, B. may juſtify the beating 
of of J. but if he beat him ſo that he dies, it is neither 


t is manſlaughter. Dalt. cap. 98. p. 251. 
ith J. is in poſſeſſion of the houſe of B. B. endeavours to 
wer BY enter upon him, A. can neither juſtify the aſſault nor 


beating of B, for B. had the right of entry into the houſe, 


n 1s Out if 4. be in poſſeſſion of a houſe, and B. as a treſpaſſer 
on, WY <nters without title upon him, 4. may not beat him, but 
e may gently lay his hands upon him to put him out, and 
E. reſiſts and aſſaults A. then A. may juſtify the beating 


of him, as of his own aſſault. 

hut if 4. kills him in defenſe of his houſe, it is neither 
juſtifiable, nor within the privilege of /e deſendendo, for 
he entered only as a treſpaſſer, and therefore it is at leaſt 


27. 0. who being in in poſſeſſion of a houſe by title, as it 
ſcems, A. endeavoured to enter and ſhoot an arrow at them 
within the houſe, and Harcourt from within ſhot an ar- 
row 


juſtifiable, nor within the privilege of ſe defendendo, but 


common manſlaughter : this was Harcourt's caſe, Crampt. 
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was not ſe Lee 


the adulterer upon the place; this is manſlaughter, 2d 


a 8 felony ; the former caſe was adjudged manſlaughter by 
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row at thoſe that would have entered, and killed one of 
the 8 this was ruled manſlaughter, 5 Eliz. and it 
endendo, becauſe there was no danger of his 
life from them without. | 
But if A. had entered into the houſe, and Harcourt had 
gently laid his hands upon him to turn him out, and they 
A. had turned upon him, and affaulted him, and Har. 
court had killed him, it had been ſe defendendo, and þ it 
had been if A. had entered upon him, and aſſaulted 
him firſt, tho he intended not to kill him, yet if Harcowt 
had | thereupon killed 4. it had been only /e def 
dendo, and not manſlaughter, tho the entry of A. was not 
with intent to murder him, but only as a treſpaſſer to 
in the poſſeſſion, 3 E. 3. Corox. 305. Cromp. 27. l. and 
it ſeems to me in ſuch a caſe Harcourt, being in his own 
houſe, need not fly as far as he can, as in other caſes of 
fe defendendo, for he bath the protection of his houſe to 
excuſe him from flying, for that would be to give up the 
poſſeſſion of his houſe to his adverſary by his flight. 
A. commits adultery with B. the wife of C. who come; 
up and takes them in the very act, and with a ſtaff kill 


a. Vibe aw ans oa. ac 


neither murder, nor under the privilege of /e defends: 
but if A. had been taken by C. in the very attempt of 
rape upon the wife, and ſhe crying out, her huſband had 
come and killed A. in the act of his raviſhment, it bad 
been within the privilege of ſe defendengo, becauſe it ws 


the court, B. R. M. 23. Car. 2. (d). | tiv 
Now concerning felonies, as there is a difference be ne: 
tween them and treſpaſſes, ſo there is a difference amo tha 
themſelves in relation to the point of /e defendends. ene 
If a man comes to take my goods as a treſpaſſer, I mi) | 
juſtify the beating of him in defence of my goods, as had lice 
en ſaid; but if I kill him, it is manſlaughter. and 
But if a man comes to rob me, or take my goods 441 BN {aid 
felon, and in my refiſtance of his attempt I kill him, it val 
we defendendo at leaſt, and in ſome caſes not ſo much. and 
\ 


(4) Manning's caſe, Ram. yo be done gently, becauſe ibo 
212. faid there could not be a grea'f 

When he was to be burnt in provocation, 
the hand, the court direQed it | 


At 
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At common law, if a thief had aſſaulted a man to rob 
him, and he had killed the thief in the aſſault, it had been 
ſe defendends ; but 2 he had forfeited his goods, as ſome 
have thought, 11 Co. Rep. 82. ö. tho other books be to 
the contrary. 26 Aſſiz. 32. 

But if 4. had attempted a burglary upon the houſe of 
B. to the intent to ſteal, or to kill him, or had atte 
to burn the houſe of B. if B. or any of his ſervants, or 
any within his houſe had ſhot and killed A. this bad not 
been ſo much as felony, nor had he forfeited ought for it, 
for his houſe is his caſtle of defenſe, and therefore he may 
juſlity aſſembling perſons for the ſafe-guard of his houſe. 
21 H. 7. 39. 4. 11 Co. Rep. 82. b. 5 Ce. Rep. gi. b. 26 


| 

| 

is. 23. 3 E. 3. Goren. 330. 

1 But otherwiſe it is, as hath been ſaid, in caſe of a 

f treſpaſſing entry into the houle claiming a title, and not to 

d commit felony. | | 

e But now by the ſtatute of 24 H. 8. cap. 5, © If any 
« perſon attempts any robbery or murder of any perſon 

ain or near any common highway, cartway, horſeway, 

l « or footway, or in their manſion-houſes, or do attempt 


« to break any manſion-houſe in the night-time, and 
« ſhall happen to be ſlain by any perſon or perſons, c. 
« (tho a —— or ſervant) they ſhall upon their trial be 
« acquitted and diſcharged, in like mannner as if he had 
« been acquitted of the death of fuch perſon.” P. 15 Car, 
1 1, Coper's caſe (e). 

This ſtatute was to remove a doubt, and was declars+ 
tive and enaQting, and puts the killing of a robber in or 


de near the highway, Cc. in the ſame condition with one 
ong WW that intends to rob or murder in the dwelling-houſe, and 
exempts both from forfeiture, and hath ſettled the doubt. 
ma] | And upon this ſtatute it was, that when there was ma · 
u lice between AJ. and B. and they had fought ſeveral times, 


ard aſter met ſeddenly in the ſtreet near Ludgate, and A, 
laid he would fight him, B. declined it, and fled to the 
wall, and called others to witneſs it, and A. purſued him, 
and truck him firſt, and B. in his own defenſe killed 


(e) Ce. Car. 544. 


At | 24 H. | 


him, he was acquit from any forfeiture by the ſtatute of: * 
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force, for it ſpeaks of robbery, therefore the killing of 


hath relation only to killing before, or in the felony com- 


this ſtatute, as appears 26 Aſſz. 23. 


blood be ſbed for bim, for be ſhould make reſtitution, and if 
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24 H. 8. cap. 5. 15 Eliz. Cromp. 27. b. Copſton's caſe; 
but upon this ſtatute theſe things are obſervable. 

I. It extends not to the caſe of a bare treſpaſſing 
into a houſe, but only to ſuch an entry or attempt as y 
intended to be for murder or robbery, Ec. or ſome ſuch 
felony, and therefore the caſes of treſpaſſes, either in 
houſes or near highways, are left as before. 

2. It ſeems, that it extends not to indemnify the killing 
of a felon, where the felony is not accompanied will 


one that attempts to pick my pocket, is not within the 
act, for there is no ſuch neceflity ; indeed, if any felon, 
after a felony committed, doth reſiſt thoſe, that endeavour 
to apprehend him, or fly, and be killed; this killing is no 
felony, but that is upon another account, for this ſtatute 


mitted, not after. 

3. It ſpeaks only of breaking the houſe in the night- 
time, ſo that it ſeems it extends not to a breaking the 
houſe in the day-time, unleſs it be ſuch a breaking, as im- 
ports, with it, apparent robbery, or an intention, or at- 
tempt thereof, 

4. Tho the ſtatute ſpeaks not of burning houſes, yet he 
that attempts the wilful burning of a houſe, and is killed 
in that attempt, is free from forfeiture, without the aid of 


By the judicial law, Exod. xxii. 2, 3. If a thief be found 
breaking up, and be be ſmitten that be die, no blood ſball be 
ſhed for him, but if the ſun be riſen upon bim, there ſpal 


be have nothing, be ſhall be ſold for bis theft : and by the 
Roman law of the twelve tables, Fur manifeſto furto depre- 
benſus, fi aut, cum faceret furtum, nox eſſet, aut inter- di 
ſe telo, cum deprebenderetur, defenderet, impune occidert- 
tur (f): upon the latter of theſe laws the civilians and 
canoniſts have made many curious diſtinctions, quas vide 
apud Covarruviam, Tom. I. Par. 3. de bomicidio ad diſn- 
fronem commiſſo (g); and upon the former the Jew 


(f) Dig. Lib. IV. tit. 2. ad p. 3.6. | 
leg. Aquil. I. 4.4. 1. Agel. Lib. (g) P. 561. Edit. Antwe) 
XI. cap. 18. vide ſupra cap. 1. 1614. 88 
: ; Rabbies 
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Rabbies have made the like, guas vide apud Selden de 


jure gentium. . : 

But as the laws of ſeveral nations, in relation to crimes 
and puniſhments differ ; and yet may be excellently fitted 
to the exigencies and conveniencies of every ſeveral ſtate z 
ſo the laws of England are excellently fitted in this and 
moſt other matters to the conveniencies of the Engliſb 

vernment, and full of excellent reaſon; and therefore [ 
ſhall not trouble myſelf about other laws than thoſe of 
England (b). a - p 

IV. There remains yet one other particular, namely, 


juſtice upon purſuit. | 982 

If a perſon be indicted of felony and ſſies, or being ar- 
reſted by warrant or proceſs of law upon ſuch inditment 
eſcapes and flies, and will not render himſelf, whereupon 
che officer or miniſter cannot take him without killing him, 
this is not felony, neither ſhall the killer forfeit his goods, 
or be driven to ſue forth his pardon; but, upon his arraign» 


a ment, ſhall plead not guilty, and accordingly it ought to 
t be found by the jury. 3 E. 3. Coron. 88. 

But if he may be taken without. ſuch ſeverity, it is, at 
s leaſt, manſlaughter in him that kills him; therefore the 
* jury is to inquire, whether it were done of neceſſity or not. 


22 Aſſiz. 55. Stamp. P. C. Lib. I. cap. 5. fol. 13, 6. 


be be cannot be taken without killing him; ſuch killing is 
ot felony, nor does the perſon. that did it forfeit any 


„ung, tho. 4. were not indifted,: nor the perſon that did 


the it bad any warrant of any court of juſtice; for in ſuch caſe 
„ide la makes every perſon an officer to apprehend a felon, 
22 E. z. Coron, 261. * AEM vo ho 
And the ſame law it is; if he be taken and in bringing 
to the gaol he breaks away, and the people of the vill 
purſue and cannot take him unleſs they kill him, thoſe 
that kill him, upon their arraignment ſhall be acquitted 


Y By the common law, Qui 155. a. 

Uronem occiderit noctur num Vide LL Weithred. Tait. 
tel diuturnum, non tenetur, f Wilk p. 12 LL. Inæ, |. 16. 20. 
iter periculum evadere non 21. 35. LL. Ethelflani, I 11. 
. tenetur tamen, fi poſſit, II. Comuti, J. 59. 

rad, Lib. III. de corona, fol. EE 


of 


\ 


the killing a malefactor, that doth not yield himſelf. to 


And the ſame law it is; if A. commiis felony.and flies, Fofter, 
or reſiſts the people that come to apprehend him, ſo that 271. 
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Foſter, 
318. 


Foſter, 
Zi 8. 


ſome other, and B. hath a warrant from a juſtice of peace 


cry and to apprehend him, and is indiQable for a contempt 
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of the felony, but yet the townſhip ſhall be amerced for the 
eſcape, and the perſon killed ſhall forfeit his 
the flight found. 3 E. 3. Cor. 328. 340. and by ſome it 
hath been held he ſhall forfeit the iſſues of his lands, till 
the year and day be paſt, 3 E. 3. Coron. 290. 

If A. be ſuſpected by B. to commit a felony, but in 
truth he committed none, neither is indifted, yet upon 
the offer to arreſt him by B. he reſiſts or flies, whereby 
B. cannot take him without killing him, and B. kills him, 
if in truth there were no felony committed, or B. had not 
a probable cauſe to ſuſpect him, this killing is at leaſt man- 
ſlaughter, but if there were a felony committed, and B. 
hath cauſe to ſuſpect A. but in truth A. is not guilty of the 
fact, tho upon this account B. may juſtify the impriſon- 
ment of A yet quære, if B. kills A. in the purſuit, whether 
this will excuſe him from manſlaughter. © + 
But if a felony be committed, but not by J. but by 


to apprehend A. or that a hue and cry comes to B. the 
conſtable of D. to apprehend A. who endeavours to 
eſcape, or ſtands in reſiſtance, ſo that he cannot be taken 
without killing him, it ſeems the killer is excuſed from 
felony, tho A. were not indicted; vide pro bac 3 E. 3. 
Coron. 289. and the reaſon is becauſe he is bound by law 
to execute his warrant, or purſue the party upon hue and 


if he doth not, and ſo it differs from the former caſe, for 
no man is bound to ſuſpe& another, but it is the act of hi 
own judgment, and ſo he is merely his own warrant, and 
he may not adventure fo far as the death of a party 
unleſs he be ſure he was the offender, tho he may im- 
priſon him, for thereupon he ſhall be brought to his trial; 
2 de bis vide Stamf. P. C. Lib. I. cap. 5. Cromhh 
fol. 30. bl 00th Fi: 

And it is to be obſerved, that whether the party reſcus 
himſelf after he is taken, and flies or reſiſts, or whethe 
he flies or reſiſts before his taking, and be killed in tht 
purſuit, it is all one, the killer forfeits _— but t 
perſon killed forfeits his goods, tho he were killed before 

| 4 1 
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attainder, upon an inquiſition either by the coroner, or 
petit jury finding his flight. 3 E. 3. Coron. 288. 328. 

By the ſtatute of 21 E. 1. de male facloribus in parcis, if 
a parker, foreſter, or warrener, finds any treſpaſſers wan“ 
dering in his park, foreſt, or warren, intending to do da- 
mage therein, and they will not yield to the foreſter, after 
hue and cry made to ſtand to the king's peace, but fly or 
defend themſelves, whereupon they are killed ; the parker, 
foreſter, warrener, or their aſſiſtants ſhall not loſe life or 
limb for the ſame, but ſhall enjoy the king's peace, fo it 
be not done upon any former malice or evil will; but to 
make good ſuch juſtification by a parker, foreſter, or 
warrener, there are theſe things requiſite: 1. It muſt be 
a legal foreſt, park, or warren, or chace, (for a chaſe 
includes warren) and not a bare warren, park, Ec. in 
reputation, for if a man incloſeth a piece of ground, and 
puts deer or conies in it, this makes it not a park or 
warren without a preſcription , time out of mind, or the 
king's charter. 2. If a man hath a park within a foreſt, 
where he may hunt, and the foreſter kills the purloin- 
man, or his ſervant hunting in the purloin, this doth not 
excuſe the foreſter from murder or manſlaughter, as the 
circumſtances of the caſe are. Dyer 327. a. | 

And note, that in all theſe caſes of homicide by neceſ- 
fity, as in purſuit of a felon, in killing him that aſſaults 
to rob, or comes to burn or break a houſe, or the like, 
which are in themſelves no felony, the matter may be 
ſpecially preſented by the grand inqueſt, (quod vide 3 E. 3. 
ren. 305. 289. and ſeveral other places,) or by the coro- 
ner's inqueſt, And thus it was done in Ho/me's caſe, 26 Elix. 
Crempt, 28. and in the caſe of a ſervant of juſtice Croke, 
who coming with the judge out of the circuit was aſſault- 
ed in the highway, and he killed the aſſailant, and the | 
mater preſenily was ſpecially found by the coroner's in- 3 
cos WY queſt, whereby he was diſcharged by the ſtatute of 24 H. 5 
cher N J. cap. 5. and in theſe caſes upon this ſpecial preſentment : f 
de de party (hall be preſently diſcharged without being put 4 
(0 plead; but then this acquittal by preſentment is no fi- ; 
efore BY aal diſcharge, for he may be indicted and arraigned again | 
oe Pierwards, if the matter of the former indiQtment be 
falſe; [4 

; 
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ed in evidence, he is not guilty, for it is no felony, and 


; T' a man kills another by misfortune, yet he ſhall for 


HISTORIA PLACITORUM CORON#. 


falſe ; but if, in ſuch a caſe, the preſentment of the 
inqueſt or coroner's inqueſt be ſimply of murder or 
manſlaughter, and thereupon he is arraigned and tried, 
and this ſpecial matter given in evidence, he ſhall be ac. 
quitted thereupon; for, upon theſe ſpecial matters pros. 


this acquittal is a perpetual diſcharge and bar againſt any 
other indiQment for the ſame death; therefore this latter 
way is more advantageous in the concluſion for the p 

than a ſpecial preſentment. Cromp. fol. 28. Holme's caſe. 


C HA FP. XLL 


Concerning the forfeiture of bim that kills in bir ow 
defenſe, or per infortunium. 


feit his goods in ſtrictneſs of law, in reſpe& of the 
great favour the law hath to the life of a man, and to the 
end that men ſhould uſe all care, diligence and citcum 
ſpection in all they do, that no ſuch hurt enſue by ther 
actions. wh 
But if the occaſion or killing can by no means be atir- 
buted to the a& of the perſon, but to the a& of him thi 
is killed ; there, it ſeems, tho the inſtrument of the deatl 
is forfeited as a deodand, there follows no forfeiture of tht 
goods of the perſon: for inſtance, | 
If 4. ſhoots at rovers, as he may lawfully do, if B. 
ter the arrow deliver'd runs into the place, where the 1 
row is to fall, of his own accord, and fo is killed; . 
ſeems to be ſuch an infortunium, that affeQs not A. vil * 
the loſs of goods, for it was not this act that contribute 
to the death of B. but the wilful or improvident act of 5 
himſelf; quere. 
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If, A aſſaults B. and B. in his own defenſe kills A. yet 
B. forſeits his goods. POR | 8185 
If the coroner's inqueſt find the killing ſpecially /e deſen- 
dendo, yet the court ſhall arraign him, and try him, whe- 
ther it were ſe defendendo, before he ſhall have his pardon 

ofcourſe. 4 H. , 10 . 2 

But if B. having a pitch - fork in his hand, A. aſſaults B. 
ſo fiercely, that he runs upon the piich- fork of B. B. 
offering no thruſt at all againſt A, (tho this be a very 
dificult matter of fact to ſuppoſe, yet if the fact be ſup- 
poſed to be ſo) it ſeems B. forfeits no goods, becauſe. it 
was the act of A4. himſelf; and ſo ne have. ſaid rather, 
that in that caſe A. is fels de ſe, and forfeits his goods, de 
quo ſupra, 44 E. 3. 44 Caron, 94. tho 3 E. 3. Coron. 286. 
faith his goods are forfeit in that caſe. , . 

But where the killing of a man in his defence is in the 
law no felony, but the party upon his arraignment upon 
the ſpecial matter is to be found. or judged ſimply rot 
guilty, there is no forfeiture, but the ,party ought to be 
abſolutely acquitted, . unleſs he fled, and it be found, 
that ſugam fecit, for that is a diſtinct ſorfeiture, altho the 
party be not guilty of the fact, and therefore always the 
jury is charged to inquire, whether the priſoner be guilty 
or not guilty? and if not guilty, whether he fled for the 
ame? and if he fled, then to inquire alſo of his goods. 
and chattles, 3 r 

And the caſes, where the priſoner is not _to forfeit any, 
goods or. chattles, but is to be abſolutely acquitted, if he 
kills in fis own defenſe, are before remembered, and I here 
recalle& them. ET e er . 

1. He chat kills a thief, that attempts to rob him. 
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4. An officer or bailiff, that in execution of his office kill 
a perſon that aſſaults him, tho the officer gives not back to 
the wall, for the officer is under the protection of the 
law, and the books tell us it is not felony in fuch caſe 
Co. P. C. p. 65. 1 | | 

5. The ſame law is of a conſtable, that commands th 
king's peace in an affray, and is reſiſted, 

6. He that kills a felon that reſiſts, or ju/liciari ſr n 
permittit, and the like of a conſtable or watchinan, that i 
charged to take a perſon charged with felony, of attempy 
to take him upon tive and cry, if the petfon fo 
reſiſts or flies, and cannot be othetwife taken, tho per. 
chance he be innocent, for the reaſon before given; and 
this, either before or after the arreft. 

J. If there be a great riot, or rebellious aſſembly, how 
far the killing of ſuch perfons in ſuppreſſing of them is 
N to be ſeen. ES 1 

the ſtatute x Mar. cap. 12. perſons to 
oc ihe number of twelve or x ih ſhall intend. pradile of 
4% put in ure to ovetthrow pales, hedges, ditches, or it- 
« cloſures'of parks or other grounds, banks of fiſh-pond 
“ conduit-heads, or pipes, or to pull down dove-cotes 
& barns, houſes, mills, or burn ſtacks of corn, ot abate 
cc rents or ptice of victual or corn, and being required 
& by the juſtices of peace, ſheriff of the county, mayon, 
6“ bailiffs, or head officers of cities, by proclamation in the 
c“ queen's name to retire to their hoans, ſhall remain 
&« together one hour after ſuch proclamation, or ſpall pit n. 
& in ure ſuch things, they ſhall be adjudged felons. w 

« And if any perſons above the number of two ſul 
« unlawfully aſſemble to put in ure the things a 
& that it ſhall be lawful for the ſheriff, juſtices of peat 
*© mayors, bailiffs, and every other perſon having colt 
te miſſion from the queen to raiſe force in manner of vn 
« to be arrayed to ſuppreſs and apprehend the rioten; 
& and if the perſons ſo unlawfully aſſembled, after com 
« mand and fequeſt by proclatnation, ſhall contin: 
« together, and not return to their habitations, and 
&« any of them happen to be killed, maimed or hot : 
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«« or about the ſuppreſſing or taking them, the ſheriff, | 1 

« juſtice, mayor, c. and their aſſiſtants, ſhall be diſ- i 

x« charged and unpuniſhable for the ſame againſt the 1 

1 queen and all other:“ this act was continued by the ber 

40 — of 1 Mx. cap. 16. during her life. (a? 1 

| And it ſeems, as to this manner af killing rioters, that Ir 
reſi the miniſters of juſtice in their apprehending, it is no 10 

| other but what the common law allows, or at leaſt. what . 
the ſtatute of 13 H. 4. cap. J. implicitly allows to two 1 
, the county, by giving them power to raiſe the poſſe comita- 2 
tur, if need be, and to arreſt the rioters, and they are + 


under a penalty of 100/. if they negle& their duty 
berein. 

And with this agrees Mr. Dalton, cap. 46. Pp. 115 (b), 
ca. 98. Pp. 249. (c), and Crompt. de Pace 62. b, 40 Now 
« que viſcount & juſtices de peace point prendre tants 
« des homes in harneys, quant font neceſſary & guns | 4 


« &c, & tuer les rioters, ſils ne voilent eux rendre, come 5 
« fuit pris in caſe de Drayton Baſel car le ſtatute 13 H. 4. { 
* cop. 7. parle, quils eux arreſtant, & ſi les juſtices ou { 
« aſcuns de leur company tue aſdun des rioters, qe ne | 
« yoil render neſt offence in lui, come fuit auxi priſe in b 
« le dit caſe de Drayton Baſſet (d;“ and note, that tho 1 
the ſtatute of 1 Eliz. was then in force, yet that was not '* 
2 cafe within that ſtatute, nor depending on it. 1 
And it ſeetris the fame law is for the conſtable of a vill 10 


in caſe a riot happens within a vill, he may aſſemble force 
within his vill to arreſt the rioters, and if he or thoſe | 
iſſembled in bis aſſiſtance come to arreſt the rioters, and £ 
they reſiſt, and be killed by the conſtable or any of his 
allſtants, the conſtable and his aſſiſtants are diſpuniſhable 

for the ſame, for be is enabled hereunto by the common 

hu, as being an officer for the preſervation of the peace, 

may command perſons to his aſſiſtance, and it they 


cfuſe, they are fineable for it. 
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(a) 1 Geo. cap. 5. n new at (3) Mero Edit. cap. 182. 5. 29). 
made to the fame purport, (c) cap. 150. p. 487 

vlich is perpetual. ' (&) See allo Crampt. 23. 6. 
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the king's miniſter ; and the ſtatute of 13 H. 4. cap, 1, i 


And farther, the flatute of 17 R. 2. cap; 8.commang 
and authorizes the king's miniſters to uſe all their power to 
take and ſuppreſs ſuch riots and rioters, and a conſtable i 


no repeal of this ſtatute, ſo that the killing of a rioter 
a ſheriff, juſtice of peace, or conſtable, when he a 
reſiſt and not ſubmit to the arreſt, ſeems to be no felony a 
common law, nor makes any forfeiture, for they do but 
their office, and are puniſhable if they neglect it. 

8. If the priſoners in gaol aſſault the gaoler, and he in 
his defenſe kills any of them, this is no felony, nor make; 
any forfeiture. 22 Az. 5. per T borp, adjudge per tit 

Je councel. - = ** 1 


C AP, XII. 


Concerning the taking away. of the life of many by the 
cCourſe of law, or in execution of juſtice, 


N S kind of occiſion of a man according to the lm 
of the kingdom and in execution thereof ought nob 
to be numbered in the rank of crimes, for jt is the exec 
tion of juſtice, without which there were no living, and 
murders, burglaries, and all capital crimes would be n 
frequent and common, as petit treſpaſſes and batteries. 
The taking away of the life, therefore,” of a malefaQor 
according to law by ſentence of the judge, and by the ſheri 
or other miniſter of juſtice purſuant to ſuch, ſentence, is be 
only an act of neceſſity, but of duty, not only excuſabl 
but commendable, where the law requires it. 


But 
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But becauſe there are ſome cautions and conſiderations 
in this matter, I have added it to the cloſe of this title of 
homicide. => | 

Regularly. it is not lawful for any man to take away 
the life of another, tho a great malefactor, without evi- 
dent neceſſity, (whereof betore,) or without due proceſs 
of law, for the deliberate, uncompelled extrajudicial kill- 
ing of a perſon attaint of treaſon, felony, or murder, or 


murder, (a) i 
Therefore it is neceſſary, 1. That he that gives ſentence 


of death againſt a maletaQor, be authorized by lawful 
commiſſion or charter, or by preſcription to have cogni- 
zance of the cauſe. 2. That he that executes ſuch ſen» 
tence be authorized to make ſuch execution, otherwiſe it 
will be murder or manſlaughter, or at leaſt a great miſ- 


that executeth, 5 

I. As touching the authority of the judge, I ſhall not 
at large diſcourſe the juriſdiction of the judges or courts 
in this place; it will be more proper hereafter; but ſhall 
mention only ſome things, that may be ſeaſonable for this 


place, 


hath no commiſſion at all, if ſentence of death be com- 
manded to be executed by ſuch perſon, and it is executed 
accordingly, it is murder in him that commands it to be 
xecuted, for it was coram non judice. | 

If a commiſſion of the peace iſſue, this extends not to 
treaſon, neither can juſtices of peace hear and determine 
|| treaſons by force of this commiſſion, for it extends 
dnly to felonies, (tho ſome treaſons are by act of parlia- 
nt limited to their cognizance, as hath been before 


recu- 


„ bleme) if they take an indictment of treaſon, and try 
be nd give judgment upon the party, this is moſt certainly 
5, noneous, and poſſibly avoidable by plea, but I do not 
(ao Wink it makes the juſtices guilty of murder in command- 
bene the execution of ſuch ſentence, ſor they were not 


1 


fable 


out ſome colour of proceeding therein, becauſe all 


(a) Coron. 203. 


But Kk 3 | treaſon 


in a præmunire, tho upon the ſcore of their being ſuch, is 


priſion in the judge that ſentenceth, or in the miniſter 


If he that gives judgment of death againſt a perſon, 


$ 
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A treaſon is felony, tho it be more, and the king may, i 
q he pleaſes, proceed againſt a traitor for felony ; and an. 
4 tiently a pardon of all felonies diſcharged ſome treaſom 
4 1 E. 3. Charter de Pardon 13. 22 Aſſiz. 49. Co, P. C. p. i; 


but it is a great miſpriſion in ſuch juſtices. 

The juſtices of the common pleas cannot hold ple 

upon an indi&ment or appeal in capital cauſes, it will be 

y at leaſt erroneous, if not voidable by plea; but if they 

3 hold plea in appeal of death by writ, and give judgment 

therein for the party to be hanged, which is executed 

accordingly, I think it is an error, and a great miſpriſon 

in them, but not felony, becauſe they had colour to hold 

plea thereof by an original writ out of the chancery under 
the great ſeal. 

Upon the ſame reaſon I take it, that if there be a writ 
ſent to the ſheriff, eſchetor, or A. B. and C. to hear and 
determine felonies, whereas it onght to be a commiſſion, 
42 Az. 12, 13. and they proceed thereupon to a judg- 
4 ment and execution in caſe of felony, it is a great mi- 
1 priſion, but I think it makes not the judge nor executioner 
F guilty of murder; the fame Jaw I take to be in Lacie 
Caſe, quod vide Co. P. C. p. 48. 5 Co. Rep. 106. 6. Cu. 

fable's caſe, The commiſſioners upon the ſtatute of 28 H. 

had given judgment of death againſt him that ſtruck at 

ſea, and the party died at land; and the ſame law I take 
to be, where he that hath the franchiſe of Inſangtbiq, 
gives judgment of death againſt a felon not within hu 
juriſdiction. 2 R. 3. 10. B. the caſe of the abbot of Crow- 
land; it might be a cauſe of ſeizure of the liberty, but 
4 | makes not the ſteward guilty of murder. 
N And what I have ſaid of a proceeding in capitals with- 
: out the ſtrict extent of their commiſſion may be ſaid d 
2 the like proceeding, where, in ſtrictneſs of law, the com- 
ö miſſion happens to be determined. 
. A commiſſion of gaol- delivery iſſues to A. B. Ec. they 
ſit one day, and forget to adjourn their commiſſion, c 
the clerk forgets to enter the adjournment, a felony 1 
committed the next day, and they proceed in ſeſſions 
and take an indictment, and give judgment of death 
againſt the malefactor, this judgment is erroneous, and the 
| clerk of aſſizes ſhall never be permitted to amend the te. 
cord, and enter an adjournment, this judgment is errone- 


*. Ss . — 
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ous, and ſhall be reverſed ; but it makes not the judges 

ilty of murder or homicide, tho in ſtrictneſs of law 
AE commiſſion was determined by the firſt day's ſeſſion 
without adjournment. | 


King James iſſued out ſeveral commiſſions of gaol- 


delivery, Ec. the juſtices went their circuit, the king 
died, yet they proceeded, and before notice of the king's 
death condemned and executed many priſoners ; it is held 
tee proceedings were good, and the commiſſions ſtood. 
till notice of the king's death, M. 3 Car. C. B. Sir Ran- 
dalpb Crew's caſe \b), tho, in ſtrictneſs of law, their com- 
miſſions were determined by the king's death; but ſup- 


poſe they were both in law and fact determined, the 


judgments that happened upon ſeſſions begun after the 
king's death would be erroneous, but the judges had not 
been criminal in commanding the execution of their 
ſentence before notice; for if ignorantia juris doth in ſome. 
caſes excuſe a judge, much more doth ignorantia fatli. 


the county of D. and afterward a ſecond commiſſion of 
eaol-delivery in the ſame county iſſue to E. F. and G. and 
there is notice given to the former commiſſioners, but no 
ſeſſon by virtue of the ſecond commiſſion, whereupon the 
former proceed notwithſtanding that notice in pays, (as 
conceiving it inſufficient, unleſs either a writ of Super ſedeas 
had been ſent them, or at leaſt a ſeſſion by the ſecond 
commiſſion) and they . in caſes capital, this makes 
them not guilty of felony, 34 A//iz. 8. becauſe tho the 
ſecond commiſſion be effectual for them to proceed with- 


the ſormer, yet the former is not actually determined, till 
i Superſedeas or a ſeſſion by virtue of the ſecond com- 
miſion, upon an 1 or a notice in pays, 
the firſt commiſſioners may, if they pleaſe, forbear any 
further ſeſſion, but they are not bound to take notice of 
rumours and reports; the like in caſe of a ſheriff, M. 
Ez. Moore 333. 5 E. 4. 


If in the time of peace a commiſſion iſſue to exerciſe 


Pill % ial law, and ſuch commiſſioners condemn any of the 
Abe! ſubjeQs (not being liſted under the military power), 
e fe- 


(3) Cre. Car. 98. 
ous, Kk 4 this 


If a commiſſion of gaol-delivery iſſue to A. B. and C. in 


out any actual revocation by Super ſedeat, or otherwiſe of 
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petition of right; yea, and it ſeems as to mariners and 
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this is without all queſtion a great, miſpriſion, and an 
erroneous proceeding, and accordingly adjudged in par. 
liament in the caſe of the earl of Lancaſter, Par]. 1 E. 3 
part 1. de quo ſupra, „ i RR „ 

And in that caſe the exerciſe of martial law in point of 
death in time of peace is declared murder. Co. P. C. p, 52, 

But ſuppoſe they be liſted under a general or lieutenant 
of the king's appointment under the great ſeal, and 
modelled into the form and diſcipline of an army, either 
in garriſon or without, yet as long as it is tempur pacis in 
this kingdom, they cannot be proceeded againſt as to lo 
of life by martial law; and the ſame for mariners that 
are within the body of the kingdom, but their miſe. 
meanors, at leaſt if capital, are to be puniſhed according 
to the fettled laws of the kingdom, 3 Car. cab. f. the 


ſoldiers at ſea, when in aQual ſervice in the king's ſhips, 
they ought not to be put to death by martial law, unleſs 
it be actually in time of hoſtility ; and this appears by the 
ſtatute of 28 H 8. that ſettled a commiſſion to proceed 
criminally in caſes of treaſon and felony, and by the lite 
act of 13 Car. 2. cap. g. ſettling ſpecial orders under pain 
of death by act of parliament (e); but indeed, for crimes 
committed upon the high ſea, the admiral had at com- 
mon law a juriſdiction even unto death; ſecundum lg: 
maritimas ; but this was a different thing from martial lau. 
And this appears alſo by the ſtatute of 13 R. 2. cop. :, 
the conſtable and marſhal, who are the judices ordinarii i 
Caſes belonging to the martial law, are yet thereby de. 
clared to have no juriſdiction within the realm, but d 
things that touch war, which cannot be diſcuſſed nor de. 
termined by the common law. 5 
It muſt therefore be a time of war, that muſt git 
exerciſe to their juriſdictione, at leaſt in caſes of life. 
And thus far concerning the judicial ſenterce of death, 
where and when it is homicide criminally, and when ot. 
II. Now a few words concerning the officer execulir 
ſuch ſentence, and where and when he is culpable in 4 
doing. > | 


(c) And this appears alſo niſhing mutiny or defertion, j 
from the annual ſtatuicsfor pu- Geo. 1. cap. 2. & multos ales. 


Wherbt 
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Whereſoever the Judge hath juriſdiction of the cauſe, 
the officer executing his ſentence is not culpable, tho 
the judge errs in his judgment, but if the judge have no 
manner of juriſdiction in the cauſe, the officer is not al- 
together excuſable, if he executes the ſentence, 

In the great courts of juſtice, as of ozer and terminer, 
gaol- delivery, and of the peace, regularly, the ſheriff of 
the county, or thoſe that he ſubſtitutes, as under ſheriff, 
gaoler, or executioner, are the ordinary miniſters in exe- 
cution of malefaQtors, and they are to purſue the ſen- 


be done by the proper officer, viz. the ſheriff or his ſub- 
ſtitute, if another doth it of his own head, it is held 
murder: vide Co. P. C. p. 52, | 

The uſe heretofore was, and regularly ſhould be ſo 
ſtill, that it ſentence of death be given by the lord high 
ſte werd, a warrant under the ſeal of the lord ſteward, 
and in his name ſhould iſſue for the execution, and the 
like by three at leaſt of the commiſſioners of oyer and 
rrminer, where ſentence of death is given by them, Co, 


C. p. 31. 


) Of this opinion was alſo 1719. at the OI. Baih, who 
rd Coke, Co. P. C. p. 52.211. were both ſentenced for high 


tence of the court, and therefore, 1. If he varics from Foſter. 
the judgment, as where the judgment is to be hanged, if 267. 
he bchexds the party, it is held murder (d). 2. It muſt 


otwithſtanding it had been 


in adtiſed otherwiſe in ſome in- 
de» rces, as in the caſe of queen 
t of "ne Boleyn, and queen Kathe- 
BY ne Howard, in the time of 


ery VIII. the duke of Somer- 
tin the time of Edward VI. 
nd the lord Audley in the time 
f Charks I. upon the autho- 
Ity of which caſes the lady 
ce Liſle was behcaded for 
aſon 1 Fac. II. See State 
Fol. IV. 5. 129. 

oo in the caſes of Aſhton, 19 
. 1690. at the Old-Baihy, 
"ate Tr. Vol. IV. p. 483.) and 
1 be us the printer, Och. zo, 


treaſon, and were hanged till 
they were dead, without any 
quartering or beheading, altho 
this was not only different from, 
but contrary to the ſentence in 
high treaſon, which orders, 
that they ſhall be hanged, but. 
not till they are dead: but as 
lord Cole ſiys in the place 
above-mentioned, Judicandum 
e legibus non exemplis ; and 
indeed, ſince the judgment is 
the warrant for the execution, 
it ſnould ſeem that every exe- 
cution, which is not purſuant 
to the judgment, is unwar- 
rantable, 

But 
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But uſe hath obtained otherwiſe before commiſſioner, 
of gaol-delivery, for there is no warrant under the ex] 
of the juſtices for execution, but only a brief abſtrad 
or calendar left with the ſheriff or gaoler ; and I remember 
Mr. Juſtice Rolle would never ſubſcribe a calendar, but 
after judgment given would command the ſheriff in 
court to do execution, and for not doing it, he fired 
Varney the ſheriff of Warwickſbire 2000. 

If a priſoner be removed into the king's bench by 
Habeas Corpus, or taken upon an indi ment of felony in 
Midgleſex, and be committed to the marſhal, and upon 
his arraignment be found guilty, and hath judgment tg 
die, the court may ſend the perſon to Newgate, and com- 


mand the ſheriff of Middl-ſex to do execution, but if be Wl ſo 
be remitted to the marſhal, (as regularly he ought to be,) fl 
then the marſhal is the proper officer of the court to da Wl or 
execution, and he may execute the offender in Middleſex, Wi is 
where-ever the offenſe was committed (e), and the court 
may ore tenus, or by their order, command the ſheriff of the 
Middleſex to be aſſiſting, but the entry upon the roll ought . 
to be, Et praceptum eft mareſcallo, Ec. quod faciat exec: ¶ nic 
tionem periculo incumbente; and thus it was done H. 24 et 
Car. 2. upon a conviction of murder committed in Kent WW 91 
upon a trial at the king's bench bar, upon ſearch and pro- WW tou 
ducing of many antient and late precedepts, for regularly, Wie 
be that is the immediate miniſter of the court, ought to Cf 
make execution, and ſuch is the marſhal to the court dl. 
king's bench, eſpecially where the perſons are committed I be 
to his cuſtody, and this is done without any writ, but only . N 
by the command of the court ore tenus. aith 
And thus far concerning the death or killing of a man, N leac 
where it is not, and where it is puniſhable, and the ſeven - 


degrees thereof. 


(e) See Althoes caſe ſupra were executed in Middl/et 
in notis, p. 464. who were ex- for a fact in Wiltſhire, an 
ecutedin Surrey for a fact com- the cafe of Layer, State Tr 
mitted in Pembrokeſbire in Vol. VI. p. 332. who was ett 
Wales ſee alſo the caſe of cuted in Middleſex for 1 fh 
Fits - Patrick and Brodway, in Eſſex. 
State Tr. Vol. I. p. 374, who 


CHAT. 


4. 
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c H A f. Mm 
Of larceny, and its kinds. 


LTHO the offenſes of burglary and arſon are of an See Black. 
higher nature than larceny, yet becauſe there be Com. Lib. 
ſome things that fall under the conſideration of larceny, iv. ch. 17. 
that are neceſſary to be known previouſly to the conſidera- P. 229. to 
tion ot burglary, &c. I ſhall begin with this. 87 244. and 
Larceny or theft, under the various laws of ſeveral coun- Foſter 73. 
ries, hath been under various degrees of puniſhment : in _ I ws. 
ſome countries the puniſhment was triple or fourfold re- * 1 
ſlitution, as 3zmong the Jews ( a Js in others, deportation D.C hn 
or baniſhment, or condemning to ſeveral employment, dex. tit. 
4 among the Romans. (b) Larceny. 


And in England, in antient time, the puniſhment. of 


of Wl theft was not fixed or ſettled, and altho Hoveden and 
vt WY Simon Dunelmenſis tell us, that fir miſſimã lege ſlatuit Hen- 


ricus primus, quod fures latrocinio deprebenſs ſuſpendantur ; 
jet in the time of Henry Il. they were otherwiſe puniſhed; 
quod vide apud Selden. Fur. Ang. p. 83. But the ſame law, 
touching the puniſhment of grand larceny with death, 
ſeems to have been fixed = ſettled ever ſince the time 
of Henry II. and Braden, that wrote in the time of Henry 
Ill. takes it as a thing ſettled and commonly practiſed in 


ted dis time: vide ipſum, Lib. III. cap. 32. p. 151. b. (®) | 
oly Now touching the kinds of larcevies they are two, viz. 
either ſimple larceny, or larceny accompanied with vio- 
nan, WY (ence or putting in fear, which is called robbery. 
en Simple larceny or theft is of two kinds, viz. | 
Grand larceny, when it is above the value of twelve-pence. 
— larceny, when only of the value of twelve · pence, 
Wlet vr under, 7 
The nature of the offenſe is the ſame in both, but the 


legrees of their puniſhment differ, as ſhall be ſaid. 

And therefore what is ſaid concerning grand larceny 
dere is applicable to petit laxceny, except as to the point 
i puniſhment, for the puniſhment of grand larceny is 


(a) Vide ſupra p. 9. ( Fide ſupra p. 12. & 


% Vide ſupra p. 11. notas ibidem. 
death 
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death and loſs of goods, the puniſhment of petit lacey 
is loſs of goods and whipping, but not death. 

Simple larceny is defined by Bracton (c) and Britton (4 
to be fraudulenta contractatio rei alienæ cum animo furquii 
invito domino, cujus res illa fuerit : by my lord Cole io be 
the felonious and fraudulent taking and carrying any 
by any man or woman of the mere perſonal poo of 
another, neither from the perſon, nor by night, in te 
houſe of the owner. Co. P. C. p. 107. 

I ſhall purſue his method in that chapter with ſuch 
additions as ſhall be requiſite, 

The indiQment runs vi Ef armis felonice furatus ful, 
cepit & N in caſe of dead chatiles, cepit & abduxil 
in caſe of a horſe, cepit & effugavit in caſe of ſheep, cor 
Sc. wherein the words felonic+ furatus fuit, cit, in 
eſſential to the crime. | 

This deſcription gives us theſe heads of inquiry. 

1. What a taking. 2. What a carrying away. 3. What 
a felonious taking and carrying away.. 4. What the 
perſonal goods. 5. What the goods of another. 6. What 
or who may be ſaid a taker. 

Theſe regularly are the ingredients into this crime d 
felony, and muſt be ſeverally conſidered. 

I. What ſhall be ſaid a taking. 

If A. delivers a horſe to B. to ride to D. and reti 
and he rides away animo furandi, this is no felony ; the 
_ of other goods (e). Co. P. C. p. 107. 28 Eliz. Butler 
eas. - * + 

So if a man delivers goods to a carrier to carry 0 
Dover, he carries them away, it is no felony ; but iſ 
carrier have a bale or trunk with goods delivered to hin 
and he breaks the bale or trunk, and takes and carries a0 
the goods anime furandi, or if he carries the whole pack 
the place appointed, and then carries it away animo ſuran0gine: 


(c) Lib. III. de corona, cap. felony in ſtealing the gooch l 
32. fol. 150. 6. had hired with his lodgii 

(4) cap. 15. p. 22. See alſo See Kel. 24 & 81. but Wil 
Fleta, Lib |. cap. 38 p. 54. doubt is removed by 3 ag 

(ce) Upon this principle it V. & M. cap. 9 whered) 
was doubted, whether a perſon is declared to be felony. 


thi 
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this is a felonious taking by the book of 13 E. 4. 9. Co. 
D C. p. 107. F | 3 i 

b ap) be intended, when he carries them to 
he place, and delivers or lays, them down, for then his 


x oſſeſſion by the firſt delivery is determined, and the 
J ting afterwards is a new taking: vide 21 H. 7, 14. 
of Before the ſtatute of 21 H. 8. cap, 7. if a man had de- 


ivered goods to his ſervant to keep or carry for him, and 
e carrieth them away animo furandi, this had not been 
cony (f), but by that ſtatute it is made felony, if of the 


Dalt. cap. 102. (i) 


Wi Io reaſon the ſtatute of 21 
8. cap. ). was made to ſettle 
. doubt that was at common 
; for in the before- men- 
dned caſe, 21 H. 5. 14. it is 
to be ſelony, if he was in- 
iſted with the keeping only 


we” auſe then the things are ad- 
10 ed in the maſter's poſſeſ- 
N 1 but if he be intruſted to 
| ſy the things out of the 


not felony, 


(f) This was a diſputed | 
pint (ſee 3 H. 7. 12. b.) for 
ſtored again by 1 E. C. cap. 12. 


thin the houſe, ſtable, r. 


le, Cc. elſewhere, then it 


ale of forty ſhillings ; but the offender ſhall at this day 
ave his clergy (g); but yet if an apprentice (b) doth this, 
r if a man delivers a bond to his ſervant. to receive 
noney, or delivers him goods to ſell, and he accordingly 
ls and receives the money, and carries it away animo 
urendi, this is neither felony at common law, nor by this 
Batute, Co. F C. p. 105. 26 H. 8. Dy. 5. a. 65. 
42 ſervant of B. receives the rent of B. and animo 
vrandi carries it away, this is not felony at common law, 
auſe J. had it by delivery; nor by the ſtatute, becauſe 
e had it not by the delivery of his maſter or miſtreſs, 


A. delivers the key of his chamber to B. who unlocks 
de chamber, and takes the goods of A. animo furandi, 
lis is felony, becauſe the goods were not delivered to 
im, but taken by him. 13 E. 4. 9. b. 


(g By 27 H. 8. cap. 17. 


lergy was taken away, re- 


and again taken away by 12 
Ann. cap. 7. from offenſes com- 
mitted in any dwelling- houſe or 
out -houſe, excepting in the 
caſe of apprentices under the 
age of fifteen years. | 

.+(b) Theſtatute alſo excepts 
all ſervants within the age of 
eighteen years, this act, which 


was repealed by the general 


words of 1 Mar. cap. 1. is re- 
vived by 5 Flix. cap. 10. 
(i) New Edit. c. 155. b. 496. 


He 


305 


2 e.. 


S 
_ — 


v7 


r ue a ow an oo edi As IEC. 


2 _ 


* Wy 


3 


rr 


= a, a j 1 
K * OE r 


* rr 


r An + C99» 3 „„ 


F oo rr 
— 


50 


that hath the charge 


ing a wreck of treaſure- trobe. 22 Aſſiz. gg. of 4 wail & 


de where the party that takes them, really believes then 


takes them animo furandi, it is felony, and the pretenſe“ 


common, and he takes it anime furandiy it is no nnd 
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He that hath the cate of another's goods hath not the 
poſſeſſion of them, and therefore may, by his feloniom 
embezzling of them, be guilty of felony ; as the butler 

of K maſter's plate ; the ſhepherd 
that hath the charge of his maſter's ſheep. 3 H. 3. 12. J 
21 H. J. 15. 4. Co. P. C. p. 08. a 

The like law for him that takes a piece of plate ſet be. 
fore him to drink in a tavern, Ac. for he hath och . 
liberty to uſe, not a poſſeſſion by delivery. 13 E. 4. 9. 

And fo it is of an apprentice that feloniouſly emberzls 
his maſter's goods or money out of his ſhop, it is felog, 
Dalit, cap. 102. | | 

If A. comes to B. and by a falſe meſſage or token re- 
celves money of him, and carries it away, it is no felony, 
but a cheat puniſhable by indictment at common law, ot 
vpon the ſtatute of 33 H. J. cap. 1. by ſetting in the pillory, 

If A, finds the purſe of B. in the highway, and tits 
it and carries it away, and hath all the circumſtances tha 
may prove it to be done animo furandi, as denying it of 
ſecreting it, yet it is no felony ; the like, in caſe of tak: 


fray, 5 | 
But yet this taking of treaſure- trove, waif, or ſtray mult 


to be ſuch, and colours not a felonious taking under ſuch 
a pretenſe, for then every felon would cover his felovy 
with that pretenſe. 

Where a man's goods are in ſuch a place, where ordi 
natily they are or may be lawfully placed, and a peri 


finding muſt not excuſe, | 
If a man's horſe be going in his ground, or upon! 


but a felony. 
So it is if the horſe ſtray into a neighbour's ground 0 
common, it is felony in him that ſo takes him; but 
the owner of the ground takes it damage — of 
lord ſeiſes it as a ſtray, tho perchance he hath no title 
2 do, this is not felle animo, and therefore cannot 
elony. 


| 
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If the ſheep of A. ſtray from the flock of A. into the 
dock of B. and B. drives them along with his flock, or 
by pure miſtake ſhears him, this is not a felony, but if 
he know it to be another's, and marks it with his mark, 
this is an evidence of a felony. | wud 

A man hides a purſe of money in his corn-mow, his 
ſervant finding it took part of it, if by circumſtances it 


—_ i 2 ww OP 


ut then the circumſtances muſt be pregnant, otherwiſe it 
pay be reaſonably interpreted to be a bare finding, becauſe 
n unuſual place for ſuch a depoſitum. 

A. hath a deſign to ſteal the horſe of B. enters a plaint 
of replevin in the ſheriff's court for the horſe, * gets 
him delivered to him, and then rides him away; this is 
aking and ſtealing, becauſe done in fraudem legis (k ), 
1 Eliz. B. R. Co. P. C. p. 108. . | 

1 hath a mind to get the goods of B. into his poſſeſ- 
pn, privately delivers an ejectment, and obtains judg- 
nent againſt a caſual ejector, and thereby gets poſſeſſion, 
nd takes the goods, if it were animo furandi it is 


rceny, | 8 
If Fl ſteals the horſe of B. and afterwards delivers it 


mute © who was no party to the firſt ſtealing, and C. rides 
wenn with it animo furandi, yet C. is no felon to B. becauſe 
. (och be horſe was ſtolen from B. yet it was ſtole by A. and 
(lov it by C. for C. non cepit, neither is he a felon to A. for 


e had it by his delivery. | 
But if A. ſteals the horſe of B. and after C. ſteals the 
horſe from A. in this caſe C. is a felon bath as to A. 
xd a5 to B. for by the theft by 4. B. loſt not the pro- 
ty, nor, in law, the poſſeſſion of his horſe or other 
dods, and therefote in that caſe C. may be appealed of 
lony by B. or indicted of felony, guod -cepit & aſportavit 
de horſle of B. 4 H.7. 5. 5. 13 E. 4. 3. 5. 

And that is the reaſon, that if A, ſteals the goods of 


* in the county of C, and carries them into the count 
8 D. 4. may be indicted for larceny in the county of D 
dhe the continuance of the aſportation is a new caption; 
al | 


(k) See alſo Kel. 42. 
but 


an appear he knew his maſter laid it there, it is felony ; 
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„be worde of the indiq ment are not only cefit, 2 


of bis chamber into the hall, and going into the ſtable u 


mind that makes the taking of another's goods to If 
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but if be be indiQted of robbery, it muſt be in the couy 
of C. where the force and putting in fear was, de gu 
poſteu. 4 H. 7. 5 3 + 4 4 o 41 . : Þ 


cepit & aſportavit, or abduxit or effugavit. 
h 45 A. ee cloſe of B. 120 takes his horſe vi 
an intent to ſteal him, and before he gets out of the cot 
is apprehended, this is a felonious taking and carrying 
away, and is larceny. Co. P. C. p. 108, 109. Jule 
Daliſon's reports. e 
Sc if a gueſt lodges in an inn, and takes the ſheet if 
the bed with an intent to ſteal them, and carries hem oi 


fetch his horſe is apprehended, this is felony, and a felv- 
pious taking and carrying away, 27 Alz. 39. Ci. P. C 
p. 108. and accordingly it was ruled 16 Car. 2. B. R 
upon a ſpecial verdi found in Cambridgeſbire (0, J. come: 
into the dwelling-houſe of B. nobody being there, 'and 
breaks open a cheſt and takes out goods to the value of 
five ſhillings, and lays them on the floor of the ſame rom 
and is apprehended” before he can remove them, he v 
indicted upon the ſtatute, and ouſted of his clergy by the 
advice of all the judges, except one; for the taking ou 
of the cheſt was felony by the common law, and the 
ſtatute of 39 Eliz. cap. 15. alters not the felony, but ouk 
only the clergy. Ex libro Bridgeman.” | 

A. hath his keys tied to the ſtrings of his purſe, B. 
cut-purſe, takes his purſe with. money in it out of þ 
pocket, but the keys, which were hanged to his put 
ſtrings, hanged in his. pocket, A. takes B. with his | 
in bis hand, but the ſtring hanged to his pocket by ! 
keys, it was ruled this was no; felony, for the keys n 
purſe-ſtrings hanged in the pocket of A. whereby 4. 

ill in law the poſſeſſion of his purſe, ſo that /icet cepits 
aſportavit, 40 Fliz. Wilkinſon's caſe cited M. 8 Fac. C. h. 
II. As it is cepit and aſportavit, ſo it mult be fel 
or animo furand!, otherwiſe it is not felony, for it 0 


felony, or a bare treſpaſs only, but becauſe the intedti 
and mind are ſecret, the intention muſt be judged by! 


(1) Simſen's caſe, Kel. 31. (n) See Crompt, Juſtice 35 
25 ö cucu 
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circumſtances of the fact, and tho theſe circumſtances are 
various, and may ſometimes deceive, yet regularly and 
ordinarily theſe circumſtances following dire& in this caſe. 

If A. thinking he hath a title to the horſe of B. ſeiſeth 
it as his own, or ſuppoſing that B. holds of him diſtrains 
he horſe of B. without cauſe, this regularly makes it no 


ut yet this may be but a trick to colour a felony, and 
he ordinary diſcovery of a felonious intent is, if the party 
Joth it ſecretly, or being charged with the goods denies it. 
If A. takes away the goods of B. openly before him or 


arries with it an evidence only of a treſpaſs, becauſe 


s Jone openly in the preſence of the owner, or of other 
 ( Wcr/ons that are known to the owner. | 

RI A, leaves his harrow or his plow-ſtrings in the field, 
weil nd B having land in the ſame field uſeth it, and having 


ne, either returneth them to the place where they were, 
acquaints B. with it, this is no felony, but at moſt a 
peſpals, | A 

It 4, and B. being neighbours, and A. having an horſe 


eV 
ue common, and B. having cattle there, that he can- 
8 0 tt readily find, takes up the horſe of A. and rides about 


find his cattle, and having done, turns off the horſe 
nin a the common, this is no felony, but at moſt a 
eſpaſs, 8. 

do if my ſervant, without my privity, takes my horſe, 
d rides abroad ten or twelve miles about his own occa- 
dns, and returns again, it is no felony, but if in his 
rney he ſell my horſe, as his own, this is declarative of 


- by WS fri taking to be felonious, and animo furandi. 

ceys 1 But in caſes of larceny the variety of circumſtances is ſo 
ed the complications thereof ſo mingled. that it 
cepit 8 "poſſble to preſcribe all the circumſtances evidencing a 
CB n10us intent, or the contrary, but the ſame muſt be 


\» wherein the beſt rule is, in dubiis, rather to incline 
zcquittal than conviction. 

IV. It muſt be of goods perſonal, for otherwiſe no ſe- 
can be committed by taking them. 


Vol. I. LI 1 1. There- 


felony, but a treſpaſs, becauſe there is a pretenſe of title; 


ther perſons, (otherwiſe than by apparent robbery) this 


Ito the due and attentive confideration of the judge and 
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1. Therefore of chattles real no felony can be commit. 
ted, and therefore the taking away of a ward cannot he 
felony, nor of a box or cheſt of charters, that concem f 
land. 10 E. 4. 14. 6. (u) x | ; 

2. Neither can larceny be committed of things, thy 
adhere to the freehold, as trees, graſs, buſhes, hedges, 
ſtones or lead of a houſe, or the like. (o) of 

But if they are ſevered from the freehold, as wood cut, 
graſs in cocks, ſtones digged out of a quarry, then felony un 
may be committed by ſtealing them, for they are pero BY . 
goods. 18 H. 8. 2.6. 12 E. 3. Coron. 119. uh 

But if a man comes to ſteal trees, or the lead of a church 


or houſe, and fevers it, and after about an hour's time, | « 
or ſo, comes and fetcheth it away, this hath been held ſe- r 
lony, becauſe the act is not continuated but interpolated, * 
and in that interval the property lodgeth in the right = 
owner as a chattel, and fo it was agreed by the court of . 
king's bench 9 Car. 1. upon an indictment for ſtealing I ,; . 
the lead of We/iminſler-Abbey. Dali. cap. 103. p. 166. % il ba 
3. Neither of corn ſtanding upon the ground, for bo „ 
it be a chattel perſonal, and goes to the executor, yet it Wil g 
ſavours af the realty, while it ſtands ſo, Co. P. C. p. 195. w 
4. Larceny cannot be committed of ſuch things, where- * 
of no man hath any determinate property, tho the thing Ot 
| themſelves are capable of property, as of treaſure m but n 
or wreck, till ſeized, tho he that hath them in point o fine a 
ji franchiſe, may have a ſpecial action againſt him that and 
4 them. 0! 
| 
| | () Nor can felony be com- (o) But now by 4 Go. | ou 7 
41 mitted of bonds, notes, or other cap. 32. it is felony to ſteal, if he! 
; | writings, that are ſecurities for cut, or break with intent l 4 
h a debt, becauſe they derive - ſleal any lead, iron bar, in But 
| their value from choſes en action, gate, iron rail or paliſado ft ſwans 
| { which cannot be ſtolen. Dalt. 10 any houſe, or out-houle, the ow 
= - New Edit. p. 501. 8 Co. Rep. 33. fences thereunto belonging, un they ci 
11 but by a late ſtatute 2 C. II. every perſon, who ſhall be u flances 
F cap. 25. the ſtealing of bonds, ing or abetting, or ſhall byy 109, 1 
4 » bills, notes, fc. is made felony receive any "Hick lead, . 5, 
; | with or without the benefit of knowing the ſame to be ſto! 
q the clergy, in the fame manner, is ſubj to the ſame punk (r) B 
4 as if the offender had ſtolen ment. | ſrlon 4 
| ö 2 of —_ _—_ =_ (p) New Edit. cap. 1 | lp 
. the money ſecur uch 501. 
44 bonds, 85. N . 2 
bi OY 


r 
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5. Larceny cannot be committed of things, that are 
re nature, unreclaimed, and nullius in bonis, as of deer 
or conies, tho in a park or warren, fiſh in a river or pond, 
wild-fowl, wild ſwans, pheaſants. | | 
But if any of theſe are killed, larceny may be committed 
of their fleſh or ſkins, becauſe now they are under propriety. 
Of domeſtic cattle, as ſheep, oxen, horſes, Ec. or of 
domeſtic fowls, as hens, ducks, — Sc. and of their 
eggs, larceny may be committed, for they are under pro- 
priety, and ſerve for food. n | 
Of thoſe beaſts or birds, that are fere naturd, but re- 
claimed and made tame or domeſtic, and ſerve for food, 
larceny may be committed, as deer, conies, pheaſants, 
partridges, but then it muſt be, when he that ſteals 
them knows them to be tame, and ſo, of reclaimed 
hawks, and likewiſe of the' young of ſuch, larceny may 
be committed, but of the young of thoſe beaſts or birds 
that are feræ natur4, tho in a park, and tho the owner 
hath a kind of property ratione loci, privilegii & impoten- 
WY tic, yet larceny cannot be committed of them, as of young 
ans in a park, young conies in a warren: of young 
pigeons in a dove - coat, fiſh in a trunk or net, larceny may 
be committed. | : "If 
, Of young hawks in the neſt larceny may be committed, 
b not of hawks eggs, but the takers are puniſhable by 
ine and impriſonment upon the ſtatute of 11 H. 7. cap. 17. 
and 31 H. 8. cap. 12. (r) 
Of wild ſwans, nor of their young, larceny cannot he 
committed; but if they be made tame and domeſtic, or if 


— 
* 
. 


their young, 

But it ſeems, that if they be marked, and yet flying 
{wans that range abroad out of the precinQs or royalty of 
the owner, it 1s not felony to kill and take them, becauſe 
they cannot be known to belong to any : theſe ſeveral in- 
ſances and differences may be collected from Co. P. C. p. 
109, 110. Datt. cap. 103. (/, and 7 Co. Rep. 15. ö. Caſe 
& Swans & libros ibi. 


0) By thisftatute it is made the general words of 1 Mar. 
klony to take hawks eggs out cap 1. 5 
o 2ny neſts within the ing's Neu Edit. cap. 156. f. 
unds, but this is repealed by 499. 
M9 6. Lar- 


they be marked and pinioned, it is felony to take them or 
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6. Larceny cannot be committed in ſome things, where. 
of the owner may have a lawful property, and ſuch 
whereupon he may maintain an action of treſpaſs, in re. 
ſpe& of the baſeneſs of their nature, as maſtiffs, ſpaniel, 
grey-hounds, blood-hounds, or of ſome ſuch things wiz 
by nature, yet reclaimed by art or induſtry, as bears, foxes, 
ferrets, Cc. or their whelps or calves, becauſe, tho re. 
claimed, they ſerve not for food, but pleaſure, and 6 
differ from pheaſants, ſwans, c. made tame, which, thy 
wild by nature, ſerve for food. 

Only of the reclaimed hawk, in reſpe& of the noble. 
neſs of its nature and uſe for princes and great men, la- 
ceny may be committed, if the party knows it to be e. 
claimed. | 

V. What ſhall be ſaid the perſonal goods of any perſon, 
or ot another DW”. : 

very indictment of larceny ought to ſuppoſe the gc 
ſtolen to be the goods of ſomebody. - 

An indictment of larceny of the goods cujuſdam igniti 
is good, for it is at the king's ſuit, and tho the owner be 
not known, the felony muſt be puniſhed. 21 H. 6. E 
_ ditement 12. 

And yet 10 H. 6. Enditement g. an indictment, quod 4 
verberavit B. and twenty jacks pretii 20 5. felonice chi 
held good without ſhewing whoſe they were. 

But an indictment of A. that he is communis latro vil 
out ſhewing in particular what he ſtole, is not good. 
Sex. 73. | 

An indictment, that bona domus & eccleſiæ tempore vun 
tionis, or bona capelle in cuſtodia J. S. felonicè cepit 
good, 7 E. 4. 14.6. Co. P. C. p. 110. Stamf. P. C. p.: 
b. 2 95. 5. | 

If a man ſteals bells, or other goods belonging to 
church, he may be indicted, guzd felonice, &c. cepit l 
parochianorum de B. M. 31 & 32 Eliz. B. R. Hadman 
Green verſus Ringwood (t), and yet an action of trel 
lies for the churchwardens in ſuch caſe, quare bent 
catalla parechianorum in cuſlodia ſud, or in cuftodis A. 
prædeceſſorum ſuorum gardianorum eccleſie cepit & aſÞ# 
vit ad damnum parocbianorum. T. 36 Eliz. B. R. Mil 
and Bar ſoot. Dyer 99. N 


(t) Cro, Elix. 145. 179. 
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If 4 hath a ſpecial property in goods, as by pledge, or 
a leaſe for years, and the goods be ſtolen, they muſt be 
ſuppoſed in the indiAment the goods of A. 

If A. bails goods to B. to keep for him, or to carry for 
him, and B. be robbed of them, the felon may be in- 
ied for larceny of the goods of A. or B. and it is good 
ither way, for the property is till in A. yet B. hath the 
,ofſeſſion, and is chargeable to A. if the goods be ſtolen, 
nd hath the property againſt all the world but A. 


xars in the'indiQtment, that B. was a feme covert at the 
ime, the indiQtment is naught, for they are the ow of 
er huſband, and ſo if A. be indicted for ſtealing the 
goods of B. and upon the evidence it appears, that B. 
jad neither intereſt nor poſſeſſion in the goods, or was a 
eme covert, the party ought to be acquitted, but then he 
nay be preſently indicted de novo for ſtealing the goods of 
he huſband or true proprietor ; and ſo it once happened 
tefore me at Alyeſbury 1667. in the caſe of Emes, who was 
nviged and executed upon a ſecond indictment. 

Regularly a man cannot commit felony of the goods, 
therein he hath a property. | 

If A. and B. be joint-tenants, or tenants in common of 
n horſe, and A. takes the horſe, poſſibly animo furandi, 
t this is not felony, becauſe one tenant in common, taking 
e whole, doth but what by law he may do. 


dards, B. may take them away, and it cannot be felony ; 
if 4. takes the cloth of B. and makes it into a doublet, 
. may take it, and it cannot be felony. M. 2 Elix. 
we n. 67. p. 19. ä | 

If A. takes the hay or corn of B. and mingles it with 
$ own heap or cock, or if A. takes the cloth of B. and 
broiders it with ſilk or gold, B. may retake the whole 
2p of corn, or cock of hay, or garment and embroide- 
alſo, and it is no felony, nor ſo much as a treſpais. 
36 Eliz, B. R. Popbam. u. 2. p. 38. 

Yet if A. bails goods to B. and afterwards animo furandi 
ils the goods from B. with deſign probably to charge him 
dem in an action of detinue, this is felony ; quod vide 
fl. 6. 43. A. Co. P. C. p. 110. Stamf. P. C. p. 26. a. 


LI z The 


A. is indicted, that he ſtole the goods of B. and it ap- 


Yet if A. takes away the trees of B. and cuts them into 


$14 


goods ſhall be ſuppoſed bona B. tho he hath not pro 


. would be felony, for in ſuch a (x) New Edit. cap. 157.0 5 
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The wife cannot commit felony of the goods of her buſ. 
band, for they are one perſon in law, 21 H. 6. Cerone 446. 
Co. P. C. p. 110. and therefore, if ſhe takes or ſteals the 
goods of her huſband, and delivers them to B. who know. 
ing it, carries them away, this ſeems no felony in B. ſo 
it is taken, quaſ# by the conſent of ber buſband (x), je 
treſpaſs lies againſt B. for ſuch taking, for it is a treſpah, 
but in faverem vitæ it ſhall not be adjudged a felony, ad 
ſo I take the law to be, notwithſtanding the various gi 
nions. Dalt. cap. 104. p. 268, 269. ex lectura Cooke, (x) 

But if the huſband delivers goods to B. and the wil 
had taken them feloniouſly from B. this had been felon 
in the wife, Dalt. cap. 104. p. 268. for if the huſbud 
himſelf had taken them feloniouſly from B. it had been 


felony, as hath been ſaid; but then it muſt, in both caſes, 4 
be a taking animo furandi. | his 
But if a man takes away another man's wife againſt ber Da! 
will cum bonis viri, this is felony by the ſtatute of ,. me: 
2 cap. 34. which ſaith, Habeat rex ſectam de bonis fic aſpur- I ha 
tatis (), 13 AM iz. 6. But if it be by the conſent of the WY calc 
wife, tho againſt the conſent of the huſband, it ſeems to be Ha. 
no felony, but a treſpaſs, for it cannot be a felony in de fe 
man, unleſs it be a felony.in the woman who conſented u poſe 
it, 13 A//iz. 6. but Dalton thinks it felony, ub: ſupra. B 
Yet in ſome caſes the principal agent may be excua i dead 
from felony, and yet he that is principal in the ſecond & crce 
gree may be guilty, as if a man puts a child of ſeven end 
to take goods and bring them to him, and he cartics te 


away, the child is not guilty, by reaſon of his infancy, jt 
it is felony in the other. 

If A. dies inteſtate, and the goods of the deceaſed 
ſtolen before adminiſtration committed, it is felony, 1 
the goods ſhall be ſuppoſed to be bona epiſcopi de D. 
nary of the dioceſe, and if he made B. his executor, f 


the will, and they need not ſhew ſpecially their title 2 
dinary or executor, becauſe it is of their own poſſe! 


(u) But in caſe B. were her can be preſumed, Dalton 1 
adulterer, Mr. Dalton thinks it infra. 


caſe no conſent of the huſband (y) 2 Co. Inſtit. 434 
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jo which caſe a general indiQment as well as a general 

ation of treſpaſs lies without naming themſelves executor 
or ordinary, and fo, for an adminiſtrator. | 

But if ſervants in the houſe imbezzle their maſter's 

after his deceaſe, this ſeems not to be felony at com- 

mon law, but only treſpaſs, becauſe the goods were guo- 

dammodo in their cuſtody ; and therefore remedy is pro- 


vided by the ſtatute of 33 H. 6. cap. 1. that if they ap- 


pear not upon proclamation, they ſhall be attaint of felo- 
ny, but if they appear, they ſhall anſwer for it as a treſpaſs. 

But an indictment, quod invenit bominem mortuum, & 
felmicè ſuratus fuit duas tunicat, without ſaying de bonis 
& catailis of the executor or ordinary, is not good, and 
therefore the party was diſcharged. 11 R. 2. Enditement 27. 

A. digged up a dead body out of the grave, and ſtole 
his ſhroud, and buried him again; this is reported by Mr. 
WS Dalton, cap. 103. p. 266. to be no felony, but a miſde- 
WS meanor, for which the party was whipt. And accordingly 
HS 1 have ſeen it reported to be held 16 Fac. in Nottingbam's 
eo caſe (z), quia nullius in bonit, but fee Co. P. C. p. 110. in 
Haine's cale (a) ruled by the advice of all the judges to 
be felany, and in the indictment the goods ſhall be ſup- 
poſed the goods of the executor, adminiſtrator or ordinary. 

But it is held, that if A. puts a winding-ſheet upon the 
dead body of B. and after his burial a thief digs up the 
carcale and ſteals the ſheet, he may be indicted for felo- 


toa dead man. 12 Co. Rep. 112. 

VI. I come to the ſixth conſideration, who may be ſaid a 
perſon committing larceny ; but of this I have at large treat- 
d before cap. 3, Fc. and therefore ſhall ſay but little here. 

An infant under the age of diſcretion, regulfrly, cannot 
be guilty of larceny, viz. under fourteen years, unleſs it 
appears by circumſtances, that he hath a diſcretion more 
than the law preſumes. | 

A madman, non compos, or lunatic in the times of his 
lunacy cannot commit larceny, but ought to be found 
tot guilty upon due evidence thereof, 


(2) This caſe is mentioned Edit. is cap. 156. b. 502.) 
by Dalton in the place cited by (a) 12 Co. 112. 
our author, which in New | 


Ll 4 A feme 


py de boni & catallis A. becauſe it transferred no property 
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A feme covert alone may be guilty of larceny, if de 
without coercion of her huſband. 27 Az. 40. 

But it hath generally now obtained, that ſhe cannot l 
guilty of larceny jointly with her huſband, becauſe pr. 
ſumed to be done by coercion of her huſband. Vide Dy 
cap. 104. (b) Stamf. P. C. fol. 26. a. & libros ibi. 

But this 1 take to be only a preſumption till the co 
' trary appears, for I have 1 Sk thought, that if, up 
the evidence, it can clearly appear that the wife was ng 
drawn to it by the huſband, but that ſhe was the yrip 
cipal actor and inciter of it, ſhe is guilty as well a th 
huſband, but fabitur preſumptio, donec probetur in contre 
rium, neither is the book of 2 E. 3. Corone 160. to the 
contrary, but in the book of 27 Aſiz. 40. where the vn 
indicted alone, inquiry was made, whether it were by co- 
ercion of the huſband. 

And therefore if A. and B. his wife be indided, by 
theſe names, of larceny, the indictment is not void, far 
the huſband may be convicted, tho the wife be acquitted 
upen the preſumption of her huſband's coercion. 

Again, the huſband may be acquitted, and the wik 
found to have done the felony alone, for every indifmen 
is ſeveral in law; or again, tho primd facie the wife ca 
not be guilty of larceny, no, nor of burglary, where the 
huſband is party in the fact, (tho ſhe may be guilty d 
murder or manſlaughter jointly with her huſband) u 
therefore prima facie the wife, in ſuch caſe, muſt be acqui- 
ted, yet for my part I think the circumſtances may it 
ſuch, that the wife may be as well guilty in larceny u 
burglary, as her huſband. 

If a ſervant commits felony by the coercion of his mi- 
ter, yet it doth not excuſe the ſervant, tho it excuſes be 
wife, as is before ſaid, for the wife is inſeparately ſub} 
teſlate viri, but it is not ſo with a ſervant, for as hes 
bound to obey his maſter's unlawful commands, ſo he mi 
recover damages for any wrong done him by his mai 


Dalt. cap. 104. p. 269. (c) 
(b) New Edit. cap. 157. p. 503. (e) New Edit. þ-5% 
CHAT 


Cor 
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{ 
Ay 
C LA XLIV. pl bi 
Concerning the diverſities of grand larcenies among them- ; 5 
ſelves in relation to clergy. * þ 
= Þ 
b 


LTH O the puniſhment of all grand larceny by the See table 

law is death (a), yet in relation to clergy, which of the ; 
3s a kind of relaxation of the ſeverity of the judgment of principal 4 
Jaw, there is difference made by acts of parliament be- matters in 

tween ſome larcenies and others. | Foſter, 
By the antient privilege of the clergy, and by the con- 12 
firmation and ſpecial conceſſion. of the ſtatute of 25 E. 3. ClergV 
aþ. 4. the benefit of clergy was to be allowed in all trea- 
ſons and felonies touching other perſons than the king i; 
himſelf and his royal majeſty. | g 
Therefore, as well in grand larceny, as in other felonies, 
lergy is to be allowed, where it is not taken away by 
ome ſubſequent a of parliament. 

And in all thoſe caſes, wherein it is ſo taken away, the 
d\Qment of ſuch larceny or other felony muſt bring the 
ale within the particular proviſion of thoſe ſtatutes, which 
ſuch caſes, take away clergy, otherwiſe it is to be al- 
wed, tho upon the evidence it may fall out, that the 
uth of the fact appears to be ſuch, as is within the ſpe- 
al proviſion of thoſe ſtatutes that ſo take away clergy. 

The ſtatutes therefore, that take away clergy in ſome 
ticular larcenies, are theſe that follow: 

L. By the ſtatute of 23 H. 8. cap. 1. © All perſons 
found guilty of robbing any church or chapel, or 
other holy places, or of robbing any perſon in his he 
dwelling-houſe, the owner or dweller of the ſame ' 
houſe, his wife, children, or ſervants then being 

within, and put in fear and dread by the ſame, or for 

robbing any perſon in or near the highway, and thoſe, 


(a) In antient times it was pillory, and the loſs of an ear, 61 
ſome caſes puniſhed with the Corone 434. Britt. 24. b. | 
Is of a thumb, in others with | | 

tc that 


$18 


or ſervants in fear, is ago” 


.clergy by force. of the ſtatute of 23 H. 8. and not. 
other caſes, where he was to be ouſted of his clergy! 


being there, and took away goods above the value of | 


HISTORIA PLACITORUM CORONp 


4c that are found guilty of abetting, procuring, helpi 
« or counſelling thereof, are exempt from the benefit q 
ce clergy, except ſuch as are in the order of ſub- deaconꝰ 
But upon this ſtatute, tho there muſt be a ſteali 
goods, there need not be an actual breaking (5), for ty 
ſtealing in the houſe, and putting the dweller, his v 


This ſtatute extended only to a conviction by yerig 
or confeſſion, but the ſtatute of 25 H. 8. cap. 3. extend 
it to a ſtanding mute, or challenging of above the n 
ber of twenty, or not directly anſwering ; and alſo in ak 
of an arraignment of a priſoner for a felony by bringiy 
the goods he ſtole into one county, where he had fir 
ſtolen the goods in a foreign county, in one of thok 
manners mentioned in the ſtatute of 23 H. 8. it gin 
power to the juſtices, upon examination of the fad, to 
put the priſoner from his clergy ; but herein theſe thing 
were obſervable : 1. It did not give power of exanins 
tion, where the priſoner confeſſed the felony, bu 
where he put himſelf upon his trial. 2. Theſe exam 
tions need not be recorded. 3. It did extend only t 
thoſe caſes, where the priſoner was to be ouſted of | 


any ſubſequent ſtatute, and therefore upon a robber 
a dwelling-houſe, where the owner, his wife or ſerm 
were within, and not put in fear, he could not be out 
of his clergy by examination in a foreign county up 
the ſtatute of 25 H. 8. Ander/.. Rep. n. 158. p. 114 
P. C. cap. 52. p. 115. 

And therefore it was ruled in one Cole's caſe ; a v 
broke a dwelling-houfe in Kent in the day time, u 


ſhillings, and under the value of ten ſhillings, and cm 


Y ln the caſe of robbing of goods out of a churdd 
a church there muſt be an ac- chapel is ouſled of clerg 1 
tual breaking to bring it within caſes, except that of © 
this ſtatute ; but by 1 E. 6. cap. lenging above twenty, vi 
12. it is not neceſſary, for by defect is ſupplied by 3 1 
that ſtatute all felonious taking V. & M. cap. 9. 


he goods into Suſſex, where ſhe was indicted of larceny, and 
don examination it appeared ſhe had broke the houſe, 


„ under ten ſhillings, and the jury found accordingly, 
od tie was burnt in the hand and diſcharged ; for a 


curty of Suſſex, becauſe tho the ſtatute of 39 Eliz. cap. 
ts away clergy in the proper county, yet the ſta- 
be of 25 H. 8. as to examination and taking away 
\-c:y in a foreign county extends only to felonies put 
uw: of clergy by 23 H. 8. or 5 & 6 E. 6. cap. 10. coram 
imine Bridgman in Suſlex ex libro ſus. | 

Again, the ftatutes of 23 H. 8. and 25 H. 8. did put 
ceſſe es b-jore in ſuch caſes from the benefit of their 


epealed by 1 F. 6. cap. 12. h 

But y thy ſtatute of 1 E. 6. cap. 12. tho the ſtatute of 

3 H. 8. be re-enaQted as to the principals in the caſes be- 

re-mentioned, and alſo in caſes of breaking of houſes to 
intent to ſteal, (any perſon being therein, and put in 

ar) if convict by verdict or confeſſion, or ſtanding. 


= rT ” TS 2 » ce cy 


huſe, and in all other caſes offenders ſball bave benefit of 
beir clergy, and therefore by this act theſe changes were 
vrought. 

L. fo the caſes, where clergy was excluded by this act, 
here is no ſaving for perſons in holy orders. 

2. It repealed the ſtatute of 25 H. 8. cap. 3. as to exa- 
ination in a foreign county, and for that reaſon the ſta- 
ute of 5 F 6 E. 6. cap. 10. was made, whereby that 
atute was revived, and ſtands now in force in every 
tele thereof. | 
3. It reſtored clergy to acceſſaries before in all thoſe 
ales, wherein they were ouſted of clergy by 23 and 25 


vas made, whereby acceſſaries before in murder, or 
bbery in any dwelling-houſe, or in or near the high- 
ays, are ouſted of clergy upon conviction, outlawry, 
anding mute, or challenging above twenty, or not di- 
ly anſwering, 5 
do that the ſtatutes of 23 and 25 H. 8. ſtand at this day 
| force with this addition, that perſons in holy * 
ſtan 
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-4 took the goods ut ſupra, being above five ſhillings 


nen in ſuch a caſe ſhould have had his clergy in the 


lergy, as well as the principals, but as to that they are 


ute, and not directly anſwering, yet it hath this general 


7.5. and therefore the ſtatute of 4 £7 5 Ph. & M. cap. 
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ſtand equally exempt from the benefit of clergy with oben 


e cluded from clergy.” 


and therefore it will be convenient to make ſome obſer 


above twenty, or not direQly anſwering (e). 
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by the ſtatute of 1 E. 6. as to caſes within that ſtatute, 

But if only a ſtranger were in the houſe, and neiths 
the owner, his wife, children, or ſervants, this gives w 
diſcharge of clergy by the ſtatute of 23 H. 8. and then. 
fore there was proviſion in that caſe by the enſuing fi. 
tute. 

II. By the ſtatute of 1 E. 6. cap. 12. breaking of 
houſe by night or by day, any perſon being in the hou 
or put in fear, if it were with an intent to ſteal, tho ns 
thing be ſtolen, a principal was excluded from clergy i 
all caſes, except outlawry and challenging above twenyy, 

And alſo in a foreign county, yet if upon examination 
it be ſo found, he is ouſted of clergy by the ſtatute of 
& 6 E. 6. cap. 10. but the acceſſary before or after is not 
ouſted of clergy by this ſtatute. 

III. By the ſtatute of 5 C 6 E. 6. cap. 9. He 
cc perſon be found guilty according to the laws of the 
ce — for robbing any perſon or perſons in his or the bo. 
ce dwelling-houſes, ordwelling-places, the owner or dwell, 
cc his wife, children or ſervants being within the fame kes 
« houſe or place, or in any place within the precind 
« thereof, ſuch offender ſhall not be admitted to clergy 
cc whether the owner or dweller, his wife or child, WW 
cc then or there being, ſhall be waking or ſleeping, ws 

&« And alſo he, that robs any perſon in any booth « 
« tent, in any fair or market, his wife, children, or -") 
« yant then being within the booth or tent, ſhall be er- e 


This ſtatute is of force, and of great and daily uſt te « 


vations upon it. | 

Upon this ſtatute theſe things are obſervable : 

1. That it extends not to ouſt clergy in any caſe but Ane 
upon conviction of the offender, either by verdi& or c er 
feſſion, for a man that confeſſeth is found-guilty by bis c- 
ſeſſion, but it extends not to ſtanding mute, challenging 


(e) But by 3 4. & M cap. . it extends to all thek 
caſes, as allo to the caſe of an outlawry. 


And 
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And therefore it is conſiderable, whether, if a man be 
taint by outlawry, he may not be admitted to his clergy 
« a clerk attaint, which, tho it avoids not the attainder, 
et it may take off the execution, for clergy is allowable 
o a perſon attaint, if the caſe be within clergy, Crompt. 
uriſdic. of Courts 126. ö. (d) Dy. 205. a. b. and it is held, 
utlawry upon this ſtatute excludes not clergy. 11 Co. 
deb. 29 b. Poulter's caſe. 5 

2. That yet by the ſtatute of 4 & 5 P. M. cap. 4. 
lergy is taken away in this caſe from the acceſlary before, 
well as in caſe of ſtanding mute and challenging above 
enty, or not directly anſwering, for the ſtatute of 4 & 
P. ts M. extends to acceſſaries before in all caſes of 
bbing in dwelling-houſes, as well thoſe within this ſta- 
te, as thoſe upon the ſtatute of 23 H. 8. | 
3. It hath been held by good opinion, that this ſtatute 
xtends only to him that actually enters the houſe and 
eals there, and that therefore if A. B. and C. come to 
houſe in the day-time with an intent to enter, and ſteal 
ods, and that H. only breaks and enters the houſe, and 
kes the goods, that A. only ſhall be excluded of his 
gy, and B. and C. that were aiding and aſſiſting ſhould 
re their clergy : this was the opinion of divers judges 
t a meeting in Serjeants-inn 30 Novemb. 1664. who 
rounded themſelves principally upon Audley's caſe: (e), 
jon the ſtatute of 39 Eliz. hereafter cited: but I think 
ey are all to be excluded of their clergy upon this ſta- 
ne of 5 & 6 E. 6. and there cannot be a ſtronger au- 
ority in it, than the judgment of parliament in the ſta- 
ne of 4 & 5 P. & M. cap. 4. whereby it is enaQted, 
That if any perſon ſhall maliciouſly command, hire, 
or counſel any perſon to commit any robbery in any 
dvelling-houſe, he ſhall be excluded of clergy.” | 
And certainly he, that is preſent, aiding, and abetting, 
more than an acceſſary before, but then perchance the 
udtment muſt not run generally, wa- preſent, aiding, 
u abetting, but that B. and C. did maliciouſly command, 
re, or counſel A to commit the fatl, Dy. 183. b. 11 Co. 


% Crompt. Juſtice 119. 3. name of Evans and Fincbe's 
(e) Cro. Car. 473. by the caſe. ; | 
Rep. 


38 


vo 
— * — © % 
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thoſe that malicioufly counſel or command, which 2 


chamber is a ſeveral manſion-houſle, becauſe every one 


\ 
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Rep. 37. a. Poulter's caſe ; tho, in my own opinion, the 
words maliciouſly preſent, aiding, and. abetting, do coun. 
tervail the former, and much more, and it cannot be in, 
tended, that the ſtatute meant to take away clergy from 


moſt makes but an acceſſary, and yet that he that is pre. 
ſent and abetting, ſhall bave his clergy. 

But, in my opinion, all may be indifted, quad fre 
runt & intraverunt, Ic. as in caſes of burglary or roh- 
bery, and it differs from the ſtatute of 39 Eliz. and the 
rather, becauſe the ſtatute of 4 & 5 P. & M. extend 
not to offenſes made after by 39 Eliz. | 

4. This ſtatute extends not to breaking of the houſe 
with an intent to rob it, but there muſt be an aus 
robbing, or taking away goods. 

5. The robbing by day or night is within this ſlatute, 

6. The dweller, his wife, children or ſervants muſt be 
within the precin& of the houſe ſleeping or waking, but 
it is not — they ſhould be put in fear, neither is it 
neceſſary they ſhould be in the ſame room where the 
robbery is done. | a 

7. But it is not enough, that a ſtranger be in the houſe, 
unleſs the owner, his wife, children, ſervants, or ſome 
of them be in the houſe at the time alſo, tho it be enough 
upon the ſtatute of 1 E. 6. cap. 12. 

8. There muſt be not only an actual ſtealing of ſome 
goods in the houſe, but an actual breaking of the houſe, 
for the ſtatute ſpeaks of robbing, which imports more 
than a bare taking of goods. g 

Aug. 14 Car. 1. Thomas Williams, Thomas Bates, and 
Richard Harper, having broken the lodgings of Sir H, 
Hungate at Whiteball, and taken thence ſeveral goods 
Sir H Hungate; Croke and Crawley were adviſed with, ts 
pen the indictment, who agreed theſe points: 1. It mul 
be laid for breaking the king's manſion-houſe called 
Whitehall (H, and ſtealing the goods of Sir H. Hung! 
for all the lodgings in Mbiteball were part of the king 


houſe, and differed from an inn of court, where each with 
thir 


(f) See Kel. 27. 11 00 
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bath a ſeveral intereſt in his chamber. 2. That upon the 


ſtatute of 5 U 6 E. 6. the indictment need only be, that 


he broke the king's houſe called Ybiteball, and ſtole the 

s of Sir HF. Hungate, divers of the king's ſervants 
then being in the houſe, without ſayings that any body 
was put in fear (which was neceſſary by the ſtatute of 
23 H. 8.) but merely upon the ſtatute of 5 & 6 E. 6. 
and accordingly the indiQment was drawn. 3. That upon 
an indictment upon 23 H. 8. or upon 5, E. 6. there muſt 
be an actual breaking of the houſe, and alſo a robbery or 
ſtealing of ſomething, : 

4. That if a thief comes into the houſe, the doors being 
open, and then breaks open a chamber-door, and ſteals 
goods from thence, this is a breaking of the houſe within 
thoſe ſtatutes, and accordingly at the gaol-delivery at the 
Old. Bailey, 29 Aug. 14 Car. 1. thoſe two juſtices being 

WY preſent, they were indicted, and Harper being fled, the 
other two were found guilty ; Williams was reprieved be- 
be judgment, but Bates was executed, o er Toi ſden. 
Upon this latter reſolution it ſeems, that Bayne's caſe 
in Popbam's Rep. 36 & $7 Eliz. n. 10. was ſomewhat too 
ſevere (g), where one came into a tavern to drink, and 
ſtole a cup that was brought them to drink in, the owner 
and his ſervants being in the houſe, and upon this he was 
ouſted of his clergy upon the ſtatute of 5 & 6 E. 6. which 


them Novemb. 1664. but it was then agreed, if two come 
into a tavern to drink, the door being open, and divers 
of the family being in the houſe, and one goes up ſlairs 
and breaks a chamber-door, and ſteals goods and toth 
depart before the felony be diſcovered ; reſolved by us 
il, that clergy is taken away from him that breaks 
open the door, if he be indicted upon the ſtatute of 5 E. 
6. but not from the other, for the breaking of the door 
Ws an act of violence, and fo the breaking of a counter 
of cheſt (5) ; for a cheſt vide poſtea. * | 

But tho the breaking of the door, or perchance of a 
Counter, may be ſuch an act, as may make it a robbery 
Vithin the ſtatute of 5 E. 6. yea, and altho in that caſe 


(z) This caſe denied to be law, Kel. 68, (+) See Kel. 69. 


ale was doubted by the juſtices upon a meeting among 


before - 
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before-mentioned, and in a caſe upon a ſpecial verdid cui 
of Cambridgſbire before - mentioned, it was held, the 
breaking of a cheſt was all one as to this purpoſe with the 
breaking of a door, tho the cheſt were not fixed to the 
freehold, quod vide antea cap. 43. yet I muſt needs lay 
that the courſe at Newgate hath been always fince my 
time, that the breaking open of a chamber-door, and o 
a counter or cupboard fixed to the freehold, hath brought 
it within the ſtatute of 5 Z. 6. to ouſt of clergy; yet 


when a party enters the doors open, and breaks up oll ( 
a cheſt or trunk, and ſteals thence goods, that is not ſuch ; 
a robbery, as is within the ſtatute of 5 E. 6. to ouſt of Wi": 
clergy, and ſo was the difference agreed at Newgate 1611, WF" © 
upon the robbery of the cook of Serjeants-inn in Fleet 4. 
ſireet, by certain perſons that came in to eat, and ſipt uy i!" 
ſtairs, and picked open a chamber-door, and broke open 8 
a cheſt, and ſtole plate of good value: it was agreed, q 
that the picking open the lock of the chamber door D 
brought it within the ſtatute to ouſt clergy, but the WW | 
breaking open of a cheſt or trunk only would not oul ui 
clergy upon the ſtatute of 5 E. 6. or 39 Eliz. and lo vl n, 
Lee ſecondary was the conſtant courſe at Newgate in u N N 
time. | 
As to robbery in booths or tents in fairs and markety = 
within the 5 E. 6. cap. 12. H. 41 Eliz. B. R. the robbing . 
of a ſhop in Weſtminſler- ball was ruled not to be with | 
this ſtatute to be ouſted of clergy. op 
If a ſervant opens a chamber-door in his maſter's hou * 
and ſteals goods, Sir N. Hyde, who was ſevere enougl 5 
in caſes criminal, doubted whether this were within thi of 
ſtatute to ouſt him of his clergy : vide infra. . k 
IV. The next ſtatute relating to this matter of robbing the 
in houſes is 39 Eliz. cap. 15. which recites, that the | 
nalty of robbing of houſes in the day-time, no perſons being N 
in the houſe at the time of the robbery committed, 1s 5 
ſo penal as robbery in any houſe, any perſon being ibet op 
in at the time of the robbery committed, which hath en * 
boldened perſons to commit heinous robberies in ab 


ing and entering perſons? houſes, none being in the {an le ind 
and enacts, . That if any perſon ſhall be found goil 


« 1 
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« verdict, confeſſion, or otherwiſe for the felonious tak- 
« ing away in the day-time of money, goods, or chattels 
« to the value of five ſhillings or upwards in any dwel- 
« ling-houſe, or any part thereof, or any out-houſe or 
« qut-houſes belonging and uſed with the ſaid dwelling- 44 | 
« houſe or houſes, altho no perſon ſhall be in the ſaid houſe io 7 
« or houſes at the time of the felony committed, every | 1 
ſuch perſon ſhall be excluded from the benefit of clergy. . 

Upon this ſtatute theſe things are obſervable: 

1. That the indictment, whereupon ſuch perſon 1s to 
e excluded of the benefit of his clergy, ought preciſely 
o follow the ſtatute, viz. it muſt be in the day-time, and 
jo perſcn being in the houſe, and muſt appear to be fo 
pon evidence. | | | FIT an 24-71 
2. And therefore, if either the indictment purſues not 
e ſtatute, or the evidence makes not good the indiQ- 
nt, he is to have his clergy, and therefore upon ſuch 
n indictment he may be acquitted of ſtealing againſt the 1 
um of the ſtatute, and found guilty of ſimple felony at | 
mmon law, tho the indictment concludes contra formam 
atuti; and the ſame law it is, if an indictment be form- 
| upon the ſtatute of 23 H. 8. or 5 HC 6E, 6. for tho 

indictments in thoſe. caſes be ſpecial, and conclude 
netimes contra for mam flatuti, yet they include felony at 

dn law, and tho the indictment concluding contra 
mam ſlatuti be good, it is not neceſſary, ſo as the cir- 
mltances required by the ſtatute be purſued ; for the ſta- 
tes in theſe caſes make not the felony, but only exclude 
Y, when the felony is ſo circumſtantiated, as the ſta- 
mentions, and is ſo expreſſed in the inditment. - 
f the indictment be formed upon this ſtatute, as 
the broke and entered the houſe in the day-time, and 
to perſon being in the houſe, if it appears upon the 
ence, that the felony was committed without theſe 
umſtances, as if it were committed in the night, or not 
he cay, ſo that it is burglary, or if committed when 
e of the family were in the houſe, in which caſe he 
been ouſted of his clergy by the ſtatute of 5 E 6 E. 6. 
be indi ment had been formed upon that ſtatute, yet 
ich caſe the offender being ſpecially indidted upon the py | 

e of 39 Eliz. ſhall be found — of ſimple ſelony 
Pmmon law, and ſhall not be ouſted of his clergy by 
lautes of 23 H. 8. 1 E. 6. 5 & 6 E. 6. or 18 Fliz. 
ol, II. M | cap. 
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ſtatutes, but my upon 39 Elix. and if the circumſtance; 


able ſpeaks of robbery, it hath been always taken, that 
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cap. 7. becauſe the indiAment is not formed upon thoſe 


of the ſtatute of 39 Eli. upon which the indi ctment i; 
formed, be not purſued in the evidence, he muſt have hi 
clergy, and ſo is the conſtant practice. 

4. Altho this ſtatute of 39 Eliz. in the body of the 
act ſpeaks only of ſtealing, yet in as much as the pre. 


Onan re 


upon this ſtatute, as well as upon the ſtatute of 5 E. 6, 
there muſt be theſe three things concur to ouſt — 
1. There muſt be an au, flealing or taking away of Wt: : 
goods of ſome value upon the ſtatute of 5 & 6 E. 6. ani {Wh ad 
of goods to the value of five ſhillings upon this ſtatute; ¶ out 
but it is not neceſſary, that the goods be carried ont of the Wi foo 
houſe; for if he takes them out of a trunk or cupboard, 
and lays them in the room, and be apprehended before 
he carries them away, it is a ſtealing within the ſtatutes, 
and at common law alſo, as was reſolved by all the judges, 
uno diſſentiente, in a caſe out of Cambridgeſbire upon a ſpe- 
cial verdi there found upon an indiQtment upon the 
ſtatute of 5 U 6 E. 6. anno 1664. (i). 2. It muſt be 4 
ſtealing of goods in the bouſt, and therefore he that ſteal 
or is party to the ſtealing them, being out of the hook 
is not by this ſtatute to be ouſted of his clergy. 3. Upot 
this ſtatute, as well as upon the ſtatute of 5 U 6K. 
there muſt be ſome act of force or breaking. (() 

Now what ſhall be ſaid ſuch a force, 'as muſt bring 
the party within this ſtatute, hath been touched be 
fore, to which I add, 1. That whatſoever breakin 
will make a burglary, if it were in the night, will mak 
ſuch a force or breaking, as is within this ſtatute and th 


(i) This was Simpſon's caſe 
mentioned below, and is re- 
ported Kel. 31. 

(H But now by 10 C11 
W. 3. cap. 23. Whoever by 
night or day ſhall in any ſhop, 
« ware-houfe, coach-houſe, or 
-«« ſtable, privately and feloni- 
* ouſly ſteal to the value of 85. 
* or more, tho ſuch ſhop be 
not broke open, nor uny per- 
„ ſon therein, or ſhall afliſt, 
hire, or command any perſon 


to commit ſuch offenſe, 1 
ebe excluded from the bene 
« of clergy. 
And by 12 Ann. cp 

«© Whoever ſhall feloniow 
« ſteal to the value of 49 
« any dwelling-houſe or 0 
« houſe thereto belonging, 
« tho it be not broken, 10? 
e perſon therein, their awe” 
« aſſiſten are excluded e 
« clergy.” 
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of E. 6G. to ouſt the thief of his clergy, as if he breaks 
open the outward or inward door of the houſe, picks the 
lock of ſuch door, draws the latch, breaks open the win- 
dow, Cc. 2. Some breaking or force will ouſt clerg 
upon the ſtatutes of 5 & 6 E. 6. and 39 Eliz. which will 
cot make a burglary, if it were in the night, as where he 
enters by the doors open, and breaks open a counter or 
cupboard fixed to the freehold, as was agreed in the 
Canbridgeſbire caſe before - mentioned. 
z man came into a dwelling-houſe, none being within, 
and the doors being open, and broke up a cheſt, and took 
gut goods to the value of fave ſhillings, laid them on the 
floors and before he could carry them out of the chamber, 
he was apprehended, and upon this matter ſpecially found 
he was ouſted of his clergy upon the ſtatute of 39 Eliz. 
for the taking them out of the cheſt was felony by the 
common law, and the ſtatate of 39 Elix. did not alter the 
lelony, but only excluded clergy; per omnes juſticiarios 
Aoglie, Ex libro Bridgman. 3 

But whereas in that caſe the breaking open of the cheſt 
wu held ſuch a force or breaking, as excludes clergy up- 
that ſtatute, I have obſeryed, that the conſtant prac- 
xe 8 Newgate, hath not allowed the conſtruction, unleſs 


Mo YT tl. ADA. ro 


» > - - 


jon of 16 Car. was by all the judges of England then 
reſent, and tho one diſſented,, he after came about to the 
nion of the yeſt. Ideo quere. | 

J. 13 Car. 1. B. R. Evans and Finch (I) were arraigned 
Newgate upon an indictment, that they at twelve of the 
ek in the day, domum manſionalem Hugonis Audely de 


regerunt, & 40 J. from thence did ſteal, a ſpecial ver- 
It was found, that Evans by a ladder climbed up to the 
per window of the chamber of H. Audely, and took 
i of the ſame forty pounds, and Finch ſtood upon the 
ar in view of Evans, und faw Evens in the chamber, 
uns aſſiſting to the robbery, and took part of the 
Wney, and that at the time of the robbery divers per- 
= were in the Inner Temple ball, and in divers other 


(1) Cro. Car. 47 3. 


7. 16. Cor. 2. Simpſon's caſe, where the caſe was thus: 


vas a counter or Cupboard fixed; yet note, this reſolu- 


uri templo, nulla perſond in eadem domo exiflente, 


of the bouſe ; ruled, 1. That a chamber in an inn of 
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tho this chamber was parcel of the Inner Temple, und 


ſtatute of 1 E. 6. cap. 12. and 2 C3 E. 6. cap. 33. ve 
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court is domus man ſionalis within the ſtatute of 39 Elz. 
of him who was the owner of the chamber. 2. That . 


other perſons were in the hall and other parts of the J. 
ner Temple, yet no perſon being in the chamber, this d. 
fenſe was within the ſtatute of 39 Eliz. and ſo it diffen 
from the caſe of Whitehall before-mentioned, where the 
indictment was upon the ſtatute of 5 & 6 E. 6. z. Thy 
in as much as Evans was only in the chamber, and Fin 
entered not the chamber, Evans had judgment of deat, 
and Finch had his clergy. . QOH e, 
And the like law had been upon the ſtatute of 5 {56 
E. 5. as is before declared ; for theſe ſtatutes only exclude 
the parties that actually take out of the dwelling-houſe, 
not thoſe that are preſent and aſſenters (n), as hath beer 
alſo before declared (n) upon the ſtatute of 1 Jac. « 
ſtabbing. « i 
And herein it differs from bulglary and robbery, { 
therein all perſons, that are prefent, aiding, and aff 
ing, are equally burglars or robbers with him, that ente 
or actually takes; but of this hereafter. | 
But this ſtatute of 39 Eliz. takes not away the benel 
of clergy, where the offender ſtands mute, but only in d 
caſe of conviction by verdict, confeſſion, or otherwiſe 
cording to the laws of the realm; guere of outlawry, | 
there the party is attaint indeed, but not found guilty, 
if he reverſe the ouilawry, he ſhall plead to the felony. (% 
And thus far for thoſe larcenies, that relate to d 
dwelling houſe of any wherein clergy is excluded. 
V. The next ſtatute, that excludes from clergy, i! 


exclude clergy from any perfon convict by verdict or ce 
feſſion of ſtealing any horſe, mare, or gelding, ot 
fully ſtanding mute. | | 


(n) But by 39 4 NV. & M. 
cap. 9. clergy is taken away 
from all, who comfort, aid, 
abet, aſſiſt, counſel, hire, or 


command any perſon feloniouſſy 


to break any dwelling-houſe, 
ſhop,or ware- houſe thereto be- 


longing, and feloniouſly to take 


away any money, good, &. 
the value of 55. or upwards, 
no perſon be within the fe 
(n) Vide antea, 5. 448. 
(e But now by 3840 
M. cap. 9. clergy ls elf 
taken away in caſe of out 


or of ſtanding mute, &c 
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But it takes not away clergy from acceſſaries before or 
on -. 

1 The ſtatute of 8 Eliz. cap. 4. by which he that 

kes money or goods feloniouſly from the perſon of any 

ther, privily, without his knowledge, is ouſted of his 


enge above twenty peremptorily, or ſtands mute, or will 
ct directly anſwer, or be outlawed. | 
Upon this ſtatute theſe things are obſervable : 1. It 
Joth not alter the nature of the felony, and therefore, if 
hat he takes away ſo, be not above the value of twelve- 
ence, it is only petit larceny, as it was before, and fo 
liffers from the caſe of robbery, Co. P. C. cap. 16. p. 68. 
rompt. de Pace, fol. 33. 6. 2. The indictment muſt be 
urſuant to the ſtatute, viz. quod felonice, c. clam & ſe- 
tz a per ſong; c. cepit, otherwiſe the offender hath his 
erzy. 3. It doth not ouſt acceſſaries of their clergy, 
rit ſeems doth it ouſt any of his clergy but him that 
Qually picks the pocket, and not thoſe that are preſent, 
ding and aſſiſting, upon the reaſon of Evan's caſe before 
x it ſhall be taken literally. boy? 
By an act of this parliament, viz, * ® ® (p) 


our author, but I ſuppoſe . excluded from clergy.” 

e ſtatute here meant is 22 As to ſubſequent ſtatutes, 
v. 2. cap. 5, by which All which take away clergy from 
who ſhall feloniouſly ſteal larceny in dwelling-houſes, 
woollen manufaQtures from wide poſtea ſub fine cap. 48. 

the tenters, or ſhall enbezzle 


Mm 3 CHAP. 


lergy, if convict by verdict or confeſſion, or if he chal- 


() This was left unfiniſhed “ the king's naval ſtores, are 
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Concerning petit larceny. 


4 Black. E TIT larceny is the felonious ſtealing of money a 
Com. ch. goods not above the value of twelve-pence withou 
5 7: P. 2295 robbery; for altho that by ſome opinions the value 


1 twelve · pence makes grand larceny 22 iz. | val, 
= * — Thorp, yet the law is ſettled, that + muſt hor — pen 
68 pence to make grand larceny. Weſt. 1. cap. 15. (eh. 8 £8” 


285 dee Index 2. Coron. 4. 
ofi Hawk. I be judgment in cafe of petit larceny is not loſs of 
P. C. tit. but only to be whipt, or ſome fuch corporal puniſhme: 
Larceny. leſs than death, and yet it is felony, and upon the co 
viction thereof the offender loſeth his goods, for the i 
dictment runs felonice. 27 H. 8. 22. - | 
A party indicted of petit larceny and acquitted, yet i 
it be found he fled far it, forfeits his goods, as in caſe 
grand larceny. 8 E. 2. Coron. 406. Stamf. P. C. p. 184.6 
But in caſe of petit larcety there can be no acteſſiſ 
neither before nor after. P 9 Fac. 12 Co. Rep. 81. 
If two of more be indifted of ſealing goods aboret 
value of twelve-pence, tho in faw the felonies ate fevert 
yet it is grand larceny in both. 8 E. 2. Coron. 404. 
But it upon the evidence it appears, that A. f 
twelve-pence at one time, and B. twelve-pence at anote 
time, ſo that the aQs themſelves were ſeveral at ſev 
times, tho they were the goods of the ſame perſon, th 
is petit larceny in each, and not grand larceny in either, 
If A. be indicted of larceny of goods to the value 
five ſhillings, yet the petit jury may upon the trial fin 
to be but of the value of twelve-penre, or under, and 
petit larceny. 41 E. 3. Coron. 451. 18 Az. 14% 
F. C. Pp. 24 6. 


(a) 2 Co. Inſtit. 190. 
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If A. ſteals goods of B. to the value of ſix-pence, and 
at another time to the value of eight-pence, ſo that all 
ut together exceeds the value of twelve-pence, tho none 
part amount to twelye-pence, yet this is held grand lar- 
ceny, if he be indicted of them altogether, Stamf. P. C. 
„ 24. collected from the book of 8 E. 2. Coron. 415. 
Dalt. cap. 101. P. 259. (6) 

But if the goods be ſtolen at different times from ſeveral 
perſons, and each a-part under value, as from A. four- 
pence, from B. ſix-pence, from C. ten-pence, theſe are 
ſeveral petit larcenies, and tho contained in the ſame in- 
dictment make not grand larceny. 

But it ſeems to me, that if at the ſame time he ſteals 

goods of A. of the value of ſix- pence, goods of B. of the 
value of ſix pence, and goods of C. of the value of ſix- 
pence, being pe:chance in one bundle, or upon a table, 
or in one ſhop, this is grand larceny, becauſe it was one 
entire felony done-at the ſame time, tho the perſons had 
ſereral properties, and therefore, if in one indictment, 
they make grand larceny, 
If 4. ſteals clam & ſecrete out of the pocket of B. 
twelye-pence, tho the ſtatute of 8 Eliz. takes away cler- 
gy from a pick-pocket, yet it is but petit larceny ; quod 
vide ſupra, p. $29. 

And ſo if a man could poſſibly ſteal a horſe of the value 
of twelve-pence only, or under, or break a honſe in the 
lay-time, and ſteals goods only of the value of twelve- 
pence, the owner, his wife or children being in the houſe, 
and not put in fear, this will be but petit larceny, notwith- 
ſanding the ſtatute of 5 £9 6 E. 6. takes away clergy ; 
for that ſtatute altered not the nature of the offenſe, but 
lakes away clergy, where clergy was before, namely, 
where the offenſe was capital, as in caſe of grand larceny, 

But if they were put in fear, then it would be robbery, 
bow ſmall ſoever the value were, and ſo could not ſink 
- the nature of petit larceny ; but of this in the next 
chapter, 


(b) New Edit, cap. 154. P. 494. 
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Of robbery. 
Foſter JJ OBBERY is the felonious and violent taking of 
128, 129. any money or goods from the perſon of another, 


4 Blackſ. putung him in fear, be the value thereof above or under 
Com. ch. one ſhilling. | Ihe 
17-P-243- - In this caſe it is to be conſidered, 1. What is a felomous 
_ K taking from the perſon. 2. Who ſhall be ſaid a felonious 
p © erg taker from the perſon of a man. 3. What violence or 
Robbery. putting in fear is requiſite to make up robbery. 4. In 
what caſes ſuch a robber is admiſſible to his clergy. 

As to the firſt. 

I. There muſt be in caſe of robbery (as alſo in all caſe 
of larceny) ſomething feloniouſly taken, for altho antiently 
an aſſault to the intent to rob, or an attempt to rob va 
reputed felony, voluntas reputabatur pro facto, 25 E.;. 
42. 13 H. 4. 7. per Gaſcoigne 27 Aſſize. 38. yet the lav 
is held otherwiſe at this day (a), and for a long time ſince 
the time of Edward III. and therefore if A. lies in wat 
to rob B. and aſſaults him to that purpoſe, and require 
him to deliver his purſe, yet if de face he hath taken 
nothing from him, this is not felony, but only a milde- 
meanor, for which he is puniſhable by fine and impriſor- 
ment. 9 E. 4. 26, ö. Stamf. P. C. p. 27. B. Co. P. C. p. dl. 

There is a double kind of taking, viz. a taking in law, 
and a taking in faQ. . 

| If thieves come to rob A. and finding little about hm 
enforce him by menace of death to ſwear upon a book to 
fetch them a greater ſum, which he doth accordingly, th 
is a taking by robbery, yet he was not in conſcience 
bound by ſuch compelled oath, for the fear continued, ibo 
the oath bound him not, and in that caſe the indiQment 


(a) Plowd. Com. 259. 6. 
| WO. need 
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reed not be ſpecial, for that evidence will maintain a ge- c 
neral indiment of robbery, 44 E. 3. 14. 6. 4 H. 4. 2. 4. 
u P. C. p. 68. Dalt. cap. 100. p. 257. (6), who laith it 
5 ſo adjudged alſo in F. 36 Eliz. 

If A aſſaults B. and bids him deliver his purſe, and B. 
livers it accordingly, this is a taking, and ſo it is if B. 
,fiſes, and then J. prays him to give or lend him mo- ' 
„ which B. doth accordingly, this is robbery, for B. _ 
oth it under the ſame fear, Dalt. cap. 100: 44 Flig. 1 
rompt. 34. b. ſo it is if B. throws his purſe or cloak in a 

wſh, and A. takes it up and carries it away; ſo if B. 

hing from the thief lets fall his hat, and the thief takes 

t and carries it away, for all is the effect of the ſame 

ar, Dalt. ubi ſupra.” 

So if A. without drawing his weapon requires B. to 

liver his purſe, who doth deliver it, and A. finding but 

10 ſhillings in it gives it him again, this is a taking by | 
bbery. 20 Eliz. Crompt. 34. Dalt. ubi ſupra. ' 
If 4. have his purſe tied to his girdle, B. aſſaults him | S 
rob him, and in ſtruggling the girdle breaks, and the | 

i{+ falls to the ground, this is no robbery, becauſe no 

ing; but it B. takes up the purſe, or if B. had the 

irſe in his hand, and then the girdle breaks, and ſtriv- 

r lets the purſe fall to the ground, and never takes it 

again, this is a taking and robbery; Co. P. C. p. 69. 

ut, cap. 100. 13 35. 

|t is not always neceſſary, that in robbery there ſhould 

trialy a taking from the perſon, but it ſufficeth if it 


© © WH > _ a == 
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i n his preſence, as appears by ſome of the former in- | 
„, in caſe it be done with a putting in fear: as Foſter. 
„ee carrier drives his pack-horſes, and the thief takes 128. 

1 horſe, or cuts his pack, and takes away the goods; 


fa thiet comes into the preſence of A. and with vio- 

ce, and putting A. in fear, drives away his horſe, 

tle, or ſheep. Dalt. ubi ſupra. Stamf. P. C. p. 27. a. 

Il, Who ſhall be ſaid a perſon robbing or taking. 

If ſeveral perſons come to rob a man, and they are all 
it, and _ only actually takes the money, this is 

ery in a 


% New Edit. cap. 153. p. 492. 
Pudſey 
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Pudſey and two others, viz. A. and B. aſſault C. ws 
him in the highway, but C. eſcapes by flight, and a; bey 
were aſſaulting him A. rides from Pudſey and B. and al 
faults D. out of the view of Pudſey and B. and takes fron 
him a dagger by robbery, and came back to Pudſey ui 

B. and for this Pudſey was indicted and convict of n. 
bery, tho he aſſented not to the robbery of D. nei 
was it done in his view, becauſe they were all three u. 
ſembled to commit a robbery, and this taking of the hy: * 
ger was in the mean time. 28 Eliz. B. R Crempt. 34. 8 
And fo it is if A. B. and C. come 0 commit a robbey, 
and AJ. ſtands centinel at the hedge-corner to waich if a | 
come, and B. and C. commit the robbery, tho 4 wlll” 
not actually preſent, nor within view, but at a din 
_ them; and the like in burglary. 11 H. 4. 13. 
C. p. 64. | | 
oy. What ſhall be ſaid a putting in fear, ot viole 
taking. 
Fofter. Without putting in fear or violence it is not robbery 
128, 129. but only larceny, and the indiQment muſt run, guad ui 
ſeems con- armis apud B. in regia vid ibidem, fc. 4os. in pecuni 
tra. numeratis felonice E violenter cepit a perſons ; and the 
fore if the word violentèr be omitted in the indie 
or not proved upon the evidence, tho it were in alli n 
regia & ſelonicè cepit a perſondy it is but larceny, and f 
offender ſhall have his clergy. Dy. 224. ö. H. 17 Ju. 
Z. R. (c). Harman was indicted of the robbery of Hs 
penny in the highway; and upon the evidence it appear 
that Harman was upon his horſe, and required Halſje 
to open a gap for him to go out, Halfpenny going up | 
bank to open the gap, Harman came by him, and! 
his hand into his pocket, and took out his purſe; l 
penny not ſuſpecting the taking of his purſe, until tu 
ing his eye he ſaw it in Harman's hand, and then he 
manded it, Harman anſwered him, Villain, if thou ſta 
of thy purſe, I will pluck thine houſe over ibine car 
drive thee out of the country, as I did John Somen, 
then went away with his purſe z and becauſe he m 
not with ſuch violence, as put Halfpenny in fear, | 
ruled to be but ſtealth, and not robbery, for the u 
of menace were uſed after the taking of the purſe, vt 


(c) 2 Rol. Rep. 154. 


clergy (d). 


eee 


r near the highway. 
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to have his clergy. 


(d) But it ſhould ſeem, that 
bis was a private ſtealing from 
perſon of another, and 
terefore, if above the value 
twelve-pence, would have 
| ouſted of clergy by 8 
az, cap. 4. if the indictment 
jd been laid purſuant to that 
nute. 

(e) This ſtatute, and that 
25 H.8 cap. 3. ouſts clergy 
ly in caſes of conviction, 
ding mute, not directly an- 
eing. or challenging peremp- 


enty, but does not extend 
the caſe of an outlawry, but 


nly above the number of 
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Gre he was found guilty only of larceny, and had his 


oh 


IV. As to the point of clergy in robbery. 

The ſtatute of 23 H. 8. cap. 1. (e), and 5 & 6 R. 6. 
ee. 9. do not ouſt robbery of clergy in all caſes, but only 
in two, viz. when the robbery is committed in a manſion- 
houſe, the owner, his wife, children, or ſervants, being 
o the houſe and put in fear (//, or when committed in 


=— 


And therefore Trin. 38 H. 8. Moore, n. 16, p. 5. A 
an indicted of robbery in quddam vid regid pedeſtri du- 
ent” de London ad Iflington, and accordingly found 
wilty, had his clergy, for the words of the ſtatute are 
ww robbery in or near the highway be ſball be onfled of bis 
krey, and therefore the indictment and conviction muſt 
e of a robbery in vel prope altam viam regiam, and it is 
ot ſufficient to fay only vid regid or vid regis pedefire. 

For where any perſon is to be ouſted of his clergy by 
irtve of any act of parliament, two things are alwa 
quifite, 1. That the indictment bring the fact within 
he ſtatute, but need not conclude contra formam flatuti. 

2. That the evidence and finding of the jury likewiſe 
ing the cafe within the ſtatute, otherwiſe the priſonet 


But an indid ment of a robbery in vel prope altam viam 
giam, tho in the disjunctive is uſual at Newgate, for if 
be either in or near it, tho an indiQment ought to be 


this ſeems to be included in the 
word attainted in 1 E. 6. cap. 
12. however it is expreſaly pro- 
vided for by 3 & 4 . M. 
. 
Va Being put in fear is ne- 
ceſlary by the 23 H. 8. cap 1. 
(and alſo by 1 E 6 cap. 12. 
which perhaps is the ſtatute 
intended by our author) but b 
5 86 6. cap 9. all that is 
requiſite is, that the owner, 
&-. be in the houſe, tho not 
put in fear, for the expreſſion 


of the ſtatute is, the owner, 


&c. being in the houſe, ꝛbbe· 
ther ſleeping or waking. 
certain, 


wh 
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to the value only of twelve-pence, and carries them into the 


of D. as well as in the county of C. but it is only robber 
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certain, yet this is not the ſubſtance of the indiQmen, 
nor that which makes the crime, but only to aſcertain the 
court as to the point of clergy to ſerve the ſtatute, 

A robbery is committed upon the Thames in a ſhi 
there lying at anchor below the bridge, on that ſide d 
the river which is in Middleſex ; for this robbery Hy 
and others were indicted as of a robbery done in vel pro 
altam viam regiam, and were ouſted of their clergy, fe 
the T hames is in truth alta via regia the king's high 
ſtream ; and if it were not, yet it is not far off from i, 
and the ſtatute ſays near not nex7. | 

By the ſtatute of 25 H. 8. cap. 3. (g), clergy is ouſte 
upon examination, if the original offenſe were committel 
in another county, and excluded from clergy by 23 U. 
8. cap. 1. and that ſtatute extends to robbery in a man- 
ſion-houſe, or in or near the highway, 

A. robs B. on the highway in the county of C. of goods 


county of D. it is certain, that this is larceny in the county 


in the county of C. where the firſt taking was, and for robs 
bery he cannot be indicted or appeal'd in the county of l 
but only in the county of C. but he may be indicted & 
larceny in the county of D. and it is certain, though the 
robbery were but of the value of one penny, yet it 4 
were indicted thereof in the county of C. he ſhould hae 
had judgment of death, and been excluded from clergy, 
et if J. be indicted of larceny in the county of D. 
and the jury find the value to be only twelverpence, be 
ſhall Ws have the judgment of petit larceny, and u 
ſuffer death, as he ſhould have done, if he had been 1 
died of robbery in the county of C. altho it appen 
upon examination upon the trial in the county of D. thi 
it was a robbery; the like law is, if it had been a rb 
bery in a dwelling-houſe within the ſtatute of 23 H. 
becauſe it can be no more than petit larceny in the count 
of D. it being found but of the value of twelve-penct 
and accordingly reſolved by the opinion of all the juſlich 
31 Eliz. Moore, u. 739. p. 550. for the ſtatute of 25 Hl 


{(£) This ſlatute was in effect repealed by 1 E. 6. cap. 12. bt 
is revived by 5&9 6 E. 6. cap. 10. nk 
: el 
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[tended to ouſt them of clergy, where clergy is demand - 
ble; but the jury finding the value to be but twelve- 
ence, or under, no clergy is demandable, becauſe petit 
rceny» but the party is to be whipt only. 

It hath been before obſerved, cap. 44. that upon the 
tute of 39 Eliz. cap. 15. tho A. and B. be both preſent 
ad conſenting to the breaking and entering of a houſe 
> rob, and A. only enters into the houſe, and B. ſtands 
7, A. ſhall be ouſted of his clergy, but B. ſhall have his 
lergy (6) becauſe A. only entered the houſe, and the 
ords of the ſtatute extend only to him that actually 


* 


— 


SF. 


led ters the houſe; yet if A. and B. be preſent, and con- 
tel WW citing to a robbery in or near the highway, or to a bur- 
HL, tho 4. only aQually commits the robbery, or 
at aually breaks and enters the houſe, and B. perchance be 
atching at another place near, or be about a robbery 
and by, which he effects not, yet they are both robbers 
the burglars, and both ſhall be ouſted of their clergy, as 
0 Pudſcy's caſe; and the reaſon of the difference is, be- 
ver) use in this caſe both are robbers and burglars, but in 
rob We former caſe both ſteal not in the houſe, but only A. 
 D. 8d that ſtatute binds up the excluſion of the clergy to 
( oc Wc:ling in the houſe. | 
te nn 1672. at Newgate, Hyde and A. B. C. and D. con- 
(e to ride out to rob, and accordingly they rode out; 


t 3t Hounſlow D. parted from the company, and rode 


J. ray to Colbrook ; Hyde, A. B. and C. rode towards Eg- 
„„ and about three miles from Hounſlow, Hyde, A. and 

, VIS. aſſaulted a man; but before he was robbed C. ſeeing 
du eder man coming at a diſtance, before the aſſault, 
e up to him about a bow-ſhot or more from the reſt, 
pen tending either to rob him, or to prevent his coming to 
th, and in his abſence Hyde, A. and B. robbed the firſt 
n of divers ſilk ſtockings, and then rode back to C. 


d they all went to London, and there divided the ſpoil: 


vas ruled upon good advice, 1. That D. was not guilty 
ence the rgbbery, tho he rode out with them upon the ſame 
" lign, becauſe he left them at Hounſlow, and fell not in 


% But now by the ſtatute by that ſtatute clergy is taken 
9 ,. & M. cap g. he away from all aidets, abetters, 
ald not have his clergy, for or aſſiſters. 

| with 
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with them, it may be he repented of the deſign, but at 
leaſt he purſued it not. 2. That C. tho he was not aQually 
preſent at the rubbery, nor, as I remember, at the aſſauh, 
but rode back to ſecure bis company, was guilty as wel 
as Hyde, A. and B. and thereupon C. as well as Hyde, J 
and B. had judgment — _ and was excluded of 
clergy, the indictment being for robbery on the hi 
— to the reſolution in ua ſcy's caſe, 22 
were all robbers on the highway. 
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Concerning reſtitution of goods /olen, and the confiſcation 
of goods omitted in the indifimens or appeal. 


Black. LTRO this title may ſeem to come more proper 

Com. lib. to be examined, when we came to conſider of the 

Iv. Cap. 29. proceedings and judgment in criminal cauſes, yet in u 

p. 377. & much as it properly relates to larceny and robbery d 

Gg goods, it will not be amiſs to take it up here as an appes 

p. 302. dix to the four former chapters touching larceny and 
robbery. | 7 

There are three means of reſtitution of goods for the 
party, from whom they. were ſtolen, viz. I. 2 appeal 
of robbery or larceny, 2. By the ſtatute of 21 H. 8. c;. 
11. And 3. By courſe of common law, 

I. Upon an appeal of robbery or larceny, if the party 
were convi thereupon, reſtitution of the gneds con- 
tained in the appeal was to be made to the appellant, {a 
it is one of the ends of that ſuit. | 

And hence it is, that if in an appeal of felony 0. 
robbery the appellant omit any of the goods ſtolen from 
him, they are forfeit, and confiſcate to the king. 45 . 
3. Coron. 100. a 
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And fo it is, if he brings an appeal of robbery or lar- 
ceny, and it' appears upon the trial, that indeed the goods 
were the plaintiffs ; but yet the appellee came to the 
goods not by felony, but by finding or bailment or the like 
without felony, the plaintiff forfeits theſe goods to the 
king for his falſe appeal. 3 E. 3. Coron. 367. 
But if the defendant in the appeal be convited, he 
fall not only have judgment of death, but the plaintiff 
ball have a reſtitution of his goods. 

If A. ſteals the goods of B. C. and D. ſeverally, and B. 
brings his appeal, and convicts the offender, yet before 
judgment C. and D. may purſue their appeals, and he ſhall 
be arraigned alſo upon their ſeveral appeak. 4 E. 4. 11. 6. 

So if judgment be given againſt A. upon the appeal of 
j. yet if the appeal of C were begun before the attainder, 
{. ſhall be arraigned upon the appeal of C. becauſe he is 


| 
[ 
a 


) H. 4. 31. and 12 E. 2. Coron. 379. it ſeems, that the 


f office to entitle him to the reſtitution of his goods, be- 
uſe as to the judgment of life he is already in law a 


n cale of a judgment, but only of a conviction of find- 
d guilty 5 querre, vide 44 E. 3. 44. yet vide Stamf. p. 
66 and 107. it ſeems the attainder is no bar to C. 

But certain it is, that if A. be attaint at the ſuit of B. 
| then and not before C. commences his appeal, 4. 
hall not be arraigned thereupon ; but if he be afterwards 
ardoned, then he ſhall be arraigned at the ſuit of C. 
nenced after the attainder, 6 H. 4. 6. 6. 10 H. 4. 
Won, 227, But if the attainder were at the king's ſuit 
or that very felony, for which C. brought his appeal af- 
7 the attainder, then it ſeems he ſhall not be put to 
ver it, Stamf. P. C. p. 106. 
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. 10. fol. 165. hath given us a full account, I ſhall fol- 
his method partly and ſummarily. 1. Where the plain- 
if ſhall have reſtitution. 2. When. 3. Of what things. 


2 


% That caſe was a ſecond appeal brought before the party 
ad pleaded to the firſt, , i 
I. 


2 m5 


to have reſtitution of his goods thereby, yet by the book 
ſecond trial at the ſuit of C. is but in nature of an inqueſt. 


lead perſon, and the book of 4 E. 4. 11. (a) ſpeaks not 


Now touching reſtitutions upon appeals, Stamf. Lib. III. 
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vict the felon ; but yet in caſes of impoſſibility of ſug 


2. Coron, 380. ſo as the appeal be commenced within the 
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1. As to the Ft, where and in what caſes the Party 
appellant ſhall have reſtitution. | 
1. It muſt be upon freſh ſuit, and tho antiently the ly 
was ſtrict herein as to the time and manner of the purſyy 
and apprehending of the felon, yet the law is now mor 
liberal. | 
It the felon be taken by any others, as by the ſheig 
yet if the party robbed come within a year after, wy 
gives notice of the telony, and enters his appeal, this is x 
treſh ſuit, if he uſed his diligence ſhortly after the felony 
to have taken him. 7 H. 4. 43. 6. 
2. The appellant muſt proceed with his appeal to cow 


conviction it is ſufficient that he uſed his endeavour; 2 
if he takes the felon, and impriſons him, and he dies 
within the year, and before the appeal commenced; ſo if 
the party abjures or breaks priſon after he is taken, 12 E, 


year and day, and that he made freſh ſuit, 26 Aſſz. 32. 0 
if he challenges peremptorily above the number appoint- 
ed by law, ſtands mute of malice, or hath his clergy (6 
8 H. 4. 1. or be outlawed. 
2. As to the ſecond, when he ſhall have reſtitution, 
He ſhall have reſtitution after judgment againſt the . 
pellee, and before execution made or prayed. 21 K. 
.b. 
"He ſhall have reſtitution after conviction of the pr 
cipal, and before conviction of the acceſſary, and aſi 
conviction of one of the principals before conviQion a 
the other, or tho the other be acquitted upon his appt 
21 E. 4. 16. 4. 10 H. 4. Coron. 466. 
But if A. ſteals ſeverally the goods of B. and C. and it 
he convict upon the appeal of B. yet C. ſhall not have 
ſtitution till he be convict at his ſuit alſo, 4 E. 4. 11. ſu 
altho the felon be convict at the ſuit of the appelln 
yet he is not to have reſtitution till the freſh ſuit be u 
quired, which is to be done by the ſame jury that 
victs the felon, if he pleads to inqueſt, but if he confeli 


_ (8) 4E. 4-19. 6. 


— 
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he felony, or ſtands mute, it ſhall be inquired by inqueſt 
tken ex officio by the judge. 1 H. 4. 5. 4. 2 R. 3. 12. 
H. 5. 12. . | | 
3. of what things he is to have reſtitution. | 
If a felon waives the goods ſtolen without any purſuit 
ter him, thoſe goods are not in law bong waiviata, nor 
ricit to the king or lord of a franchiſe; but if he waives 
em upon a purſuit of him, then they are bona waiviatay 


Co. Rep. 109. 4. Foxley's caſe. | 
And this forfeiture is not like a ſtray, where tho the 
rd may ſeize, yet the party who is the owner, may re- 


e them within the year and day; but here the true 


thin the year and day. 8 E. 3. 11. a. Avowry 151. 
E. 3. Gor. 162. $:5 
But yet this is not an abſolute loſs of the owner's goods, 
t rather an expedient ſettled by law to drive the owner 
convict the felon by proſecuting his appeal, and there- 
e if he makes freſh ſuit, and proſecutes his appeal, and 
felon be thereupon convict or attaint, and the freſh 
t be inquired and found by verdiQ or inqueſt of office, 
ſhall have reſtitution of the goods ſo waived. 5 Co. 
. 109. Foxley's caſe, 3 E. 3. Coron. 162. 

But more of reſtitution under the next general, for it 
regularly true, that of what things the owner ſhall have 
titution upon the ſtatute of 21 H. 8. he ſhould have re- 
von upon a conviction in an appeal at common law, 
e converſo, ſo that what is ſaid upon that ſtatute, is 
cable to reſtitution upon an appeal. | 
I. By the ſtatute of 21 H. 8. cap. 11. it is enaQted, 
That if any perſon do rob or take away the goods of 
uy of the king's ſubjects within this realm, and be in- 
licted, arraigned, and found guilty thereof, or other- 
File attainted by reaſon of the evidence of the party ſo 
obbed, or owner of, the ſaid money, goods or chatiels, 
If any other by their procurement, that then the party 
0 robbed, or owner, ſhall be reſtored to his money, 
od or chattels, and the juſtices, before whom ſuch 
ron ſhall be ſo attainted, or fourd guilty by reaſon 
if the evidence of the party ſo robbed, or owner, or 
Vol. I, Na „ by 


xd forfeit to the king or lord of the liberty; qued vide 


ner cannot ſeize his own goods, tho upon freſh ſuit 
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« by any other by their procurement, have poet 9 


„„ award writs of reſtitution for the ſaid money or po 


« or chattels in like manner, as tho any ſuch felon o 

„ lons were attainted at the ſuit of the party in an appel 
This ſtatute introduced a new law for reſtitution ; 

before this ſtatute there was no reſtitution upon an indi 


ment, but only upon an appeal. 22 E. 3. Coron, 4 


Stamf. P. C. p. 167. a. 

o the ſtatute ſpeaks of the king's ſubjeQs, it en 
to aliens robbed ; for tho they are not the king's nit 
born ſubjeQs, 5 the king's ſubjects, when is h 
land, by a local allegiance. | 
If the ſervant be robbed of the maſter's money, 
the maſter, or his ſervant by his procurement gives ei 
dence and conviats the felon, the maſter ſhall bare! 
of reſtitution, if it appears upon the indictment and 
dence it was the maſter*s money, for the ftatute gives re 
ſtitution to the party robbed or owner. Stam. P. C. f. ih 

If A. be robbed by B. and C. and B. only is comid 
the robbery by the evidence of A. he fhall have reli 
tion, for ſo he ſhould have had in caſe of an appeal, 

I A. be robbed of an ox by B. who ſells him to C. 
keeps the money in his hands, and after kills the or, 


ſells the fleſh, or if the money be ſeized in the hand 


the thief, A. may, if he pleaſes, have a writ of reſtitui 

for the money. Noy's reports, Harris's cafe. (c 
So if money be flolen, and the thief taken, and 

money feized, he ſhall have reſtitution of the money. 

The teſtator is robbed, the thief is convi& upon 
procurement of the executor, he ſhall have reſſitu 
3 Eliz. Benl. 87. Dy. 201. 6 Co. Rep. 80. 

It hath been a great queſtion, if goods be ſtolen, 
by the thief ſold in a market-overt, whether the thi 
ing convided upon the evidence of the party robbe 
ſhall have reſtitution upon this ſtatute of the thing 
or not, the buyer not being privy to the felony: ! 
that held he ſhould not, ground themſelves upo! 
book of 12 H. 8. 10. Mr. Dalton's opinion, cap. !! 


„ “, Ny 148, 
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9. (d), upon the reſolution in the caſe of market-overt, 
Co. Rep. 83. ö. which was upon occaſion of a writ of 
litution (e), where it is held, that the ſale in market- 
vert is a bar to the reſtitution ; and upon the ſtatute of 
i Elix. cap. 13. where it is ſpecially provided, that not- 
ithſtanding a ſale of a horſe in market-overt the owner 
ay take him within ſix months after the felony upon 
oof of his property, which evidenceth, that after the 
x months he ſhall not have reſtitution z and of this opi- 
jon was Hyde juſtice (/) at the ſeſſions held after Trim. 
> Car. Brown juſtice diſſentiente. 1 
But it ſeems he ſhall have reſtitution upon this ſtatute, 
withſtanding the ſale in market-overt of the goods 
len, and as to the authorities, the 12 H. 8. 10. was 
fore the ſtatute of 21 H. 8. and Mr. Dalton's opinion 
to be grounded upon it; the caſe of market-overt, 
Co. Rep. it is true ſeems to be againſt the reſtitution, 
the caſe fell off upon this, that the ſcrivener's ſhop 
no market-overt by the cuſtom of London. 
As to the ſtatute of 31 Elix. to which I may add alſo 
ſtatute of 1 Fac. cap. 21. that enacts, „No ſale of 
ſtolen goods in London, Weſtminfler, or Southwark, or 
within two miles to a broker, ſhall make any change or 
alteration of the property or intereſt :” Theſe ſtatutes 
ke nothing as to the cafe in queſtion, for without queſ- 
n the ſale in market-overt changeth the -property in 
ſe caſes, wherein theſe and the like ſtatutes have not 
Qed the contrary, and therefore the party cannot take 
m again from the buyer, unleſs in caſe of brokers, 
| flolen horſes, uf ſupra : but this comes not to the 
tion in hand, for here the act of parliament gives the 
itution, and that only where the felon is corwicted; 
I this reſtitution is not prevented by the fale in market- 
1, This act was made to encourage perſons rob - 
| to purſue maleſactors, and therefore they have an 
mance of reſtitution, and it would be ſmall encourage- 
nit if a thief by a ſale in market-overt, which is every 
in almoſt every ſhop in London, ſhould elude it. 


4) New Edit. cap. 164 (e) 1 And. 344- 
$43. (Of) Rel. 35. 
Nu : 2. It 
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2. It were againſt the common good, and would ep. 
courage offenders to the common detriment, if this fle 
ſhould conclude the owner. _ | 

3. The man that is robbed, is robbed againſt his il, 
and cannot help it ; but the. buyer of ſtolen goods 
chuſe whether be will buy, or if he buys, may yet reſut 


to buy, unleſs well ſecured of the property of the goo, 


or knowing the owner. | 
And if it be ſaid, that the reſtitution ſhall be, « l 
caſe of an appeal, and a ſale in market-overt had bare 
a reſtitution in an appeal, A 

I anſwer, 1. That it is but gratis didtum, that a ſile i 
a market-overt had barred reſtitution in appeal, for then 
is no authority for it, but the only book, that I know ig 
the caſe, is to the contrary, viz. 2 Co. Inflit. p. 114, If 
A. commits a robbery, the king's officer ſeizeth the good 
ſtolen, and ſells them in market-overt, the party robbed 
convicteth A. upon his appeal, he ſhall have reſtitut 
notwithſtanding ſuch ſale, if he made freſh ſuit. 2. Bi 
ſuppoſe the, appellant ſhould not have reſtitution, yet th 
reſtrains not-reſtitution in caſe of the ſtatute of 21 H. 
for the words As. though. be bad been attaint in appeal 1 
not reſtrictive, but relative only to the manner of the m 


of reſtitution, which ſhall be ſuch as in an appeal. 


For authorities, 1. It hath been the conſtant pridi 
at Newgate, that ſale in market-overt hath not been 4 
lowed againſt this writ, of reſtitution, and this 'Mr. 4 
the ſecondary.there for above thirty years, hath atteli 
openly, in the court there oftentimes before myſelf, 
divers others (g). again, 2 Co. Inſlit. p. 714. lord Gt 
opinion was in theſe words, So that in this caſe alſo, ſu 
upon the ſtatute of 21 H. 8, cap. 11.) the party ru 
or owner, ſhall bave reſtitution. notwith/landing any ſil 
market-overt ; and with this agreed myſelf and jul 
T wiſ{den upon conſideration of this ſtatute. | 
Upon this ſtatute of 21;H. 8. if the offender be co 
upon the evidence of the party robbed, or owner, be 
have reſtitution, tho there were no freſh ſuit, or 200 


quiry by inqueſt touching the ſame, and this is coll 


practice, tho in caſe of an appeal it be otherwiſe. 


(s) See Rel. 48. 
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Ir A, be robbed by B. of a ſilver cup, a piece of cloth, 
ad other things, and A. prefers an indictment only for 
ne of them, as namely the cloth, and convicts the felon, 
de ſhall have reſtitution of no more than what is contained 

the inditment, and the goods omitted are confiſcate 
o the king, as in caſe of goods omitted in an appeal, 44 
3.44. C); tamen guere, for it is not really the party's 
bit. Vide Dait. cap. 111. Pp. 298. (1) | 

IA. have his goods ſtolen by B. and A. prefers a bill 
f irdifiment, which is found, whereupon B. flies and is 
utlawed, A. ſhall have reſtitution, for he gave evidence 
pon the indictment, which, tho it be not a conviction, 
the ground of the outlawry, which is an attainder. 
alt. ubi ſupra. | ; | 
J and B. have their ſeveral goods ſtolen by C. A. 
fers his bill of indictment for his goods, C. is there» 
pon convicted, notwithſtanding that convition B. may 
refer his bill, and C. ſhall be thereupon arraigned and 
ied, to the end that B. may have his reſtitution, which 
e could not have by the convid ion upon the inditment 
A. becauſe a diſtin felony, tho moſt uſually at the 
me ſeſſions the ſeveral indiaments againſt the ſame per- 
n are tried by the ſame jury: vide 4 E. 4. 11. Stamf. 
C. fol, 167, 5. | | 
But ſuppoſe that C. be attaint on the indictment pre- 
ed by J. and reprieved till another ſeſſions, and then 
prefers a bill of indictment for another robbery upon 


aſe, and upon conviction B. ſhall have reſtitution, for 
e court is not bound to take notice at another ſeſſions 
ut he is attaint, but he may if he pleaſes plead autreforts 
faint, and refuſe to anſwer; and then by the book of 
L. 3, 44. in caſe of an appeal he ſhould have no reſtitu- 
dn, but his goods ſhould he confiſcate to the king ; but 
think that to ſerve the ſtatute of 21 H. 8. as to the 
unt of reſtitution, the court may, ard in reaſon ought 
inquire, by an inqueſt of office, [touching the robbery of 
+ ind being aſcertained of it thereby to grant reſtitu- 


(b) This is more directly proved Corone 100. 
% New Edit. ubi ſupra. ö 


im by C. in this caſe C. may plead to the country it he 
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them again without any ſuch intent, it is no offenſe, Mich, 


cauſe he hath purſued the law upon him, and may have 
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tion, tho they ought to give no new judgment of death 
upon ſuch inqueſt, at leaſt, unleſs the priſoner had pleaded 
to the indictment not guilty, and put himſelf upon the 
country: vide 4 E. 4. 11. Dalt. cap. 111. p. 114, ng, 
(k), Stamf. P. C. p. 107. 

And thus far of reſtitution by the ſtatute of 21 H. 8. 

III. Reſtitution by courſe of law is either by taking 
his goods, or by action. 

1. As to retaking. of goods ſtolen : if A. ſteals the 
goods of B. and B. takes his goods of A. again to the in. 
tent to favour him or maintain him, this is unlawful and 
puniſhable by fine and impriſonment (I), but if he takes 


mm - xm ws. a> 


16 Fac. B. R. Higgins and Andrews (m), but juſtifiable 
ut after the felon is convicted, it can be no colour of 
crime to take his goods again, where he finds them, be» 


his writ of reſtitution, if he pleaſe. | 
2. By courſe of common law: A. ſteals the goods of B, 
viz. fifty pounds in money, A. is convicted, and hath 
his clergy upon the proſecution of B. B. brings a tro 
and converſion for this fifty pounds, and upon not guilt 
pleaded this ſpecial matter is found, and adjudged fe 
the plaintiff, becauſe now the party hath proſecuted the 
law againſt him, and no miſchief to the common - weill 
but it was held, that if a man feloniouſly ſteals gor 
and before proſecution by indi&ment the party robt 
brings troder, it lies not, ſor no ſelonies ſhould be beit 
M. 1652. B. R. Dawkes and Coveneigb (n); vide accirin 
Noy's reports (o), Markbam and Cub ; but if the plan 
4 had not given evidence upon the conviQion, 


Neu Edit, cap. 164. p. goods by that means returm 
43- do the right owner, a | 
And ſo ſeems the prac- put to the inquiry and proi 
tice of advertiſing a reward for cution of the felen, and then 


bringing goods ſtolen, and no by greatencouragement vg l 
queſtions aſked, which I have to the conuniſſion of ſuch © 
heard lord chancellor Maccles- ſenſes. See poftca, cap. 50 


feld declare to be highly cri- m) 2 Rol. Rep. 53. 
minal, as being a ſort of com- (n) Style 346. 
pounding of felony, for the (o) N 82. 


was held, that the action lay not, but the goods were con- 
ded Eſcate to the king, and for want of that averment in the 
the caſe of Markbam, judgment was given for the defendant 


15. in treſpaſs, 

1 8 ma] 

: RAE LVL 

1 Of burglary, tbe kinds, and puniſhment. 

— COME to thoſe crimes that ſpecially concern the 4 Black. 


my habitation of a man, to which the laws of this king - Com. ch. 

dom have a ſpecial reſpect, becauſe every man by the law 16. p. 223. 

hath a ſpecial protection in reference to his houſe and —228. 

dwelling. (a) Fofter. 
And that is the reaſon, that a man may aſſemble people 38, 39.76. 

together for the ſafeguard of his houſe, which he could 77: 107, 

not do in relation to travel, or a journey. 21 H. 5 39. 4. 2 
And upon the ſame reaſon it is, that not only by the f Hawk 

ſtatute of 24 H. 8. cap. 5. but even by the common law, p. C. Tit. 

if any come to commit a felony upon me in my houſe, Burglary. 

and I kill him, it is no felony, nor induceth any forfeiture ; See Burn. 

qued vide ſupra, p. 487. vide Sir Henry Spelman Gloſſ. Edit. 1776. 

tt. Hamſechen, & ibidem tit. Burglaria, whereby it ap- Tit. Burg- 

pears, that by the antient laws of Canutus (5), and of H. lary, per 

L. (%, it was puniſhed with death. m. 
The common genus of offenſes, that come under the 

ume of Hamſecken, is that which is uſually called houſe- 

breaking, which ſometimes comes under the common ap- 

pellation of burglary, whether committed in the day or 

night to the intent to commit felony, fo that houſe- 

reaking of this kind is of two natures. | 
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| (a) That this was the no- 
wn 2mong the Romans alſo 


pro dane, Cap. 41. Quid enim 
Jandius, quid omni religione 
nunitius, quam domus _ 


fut civium ? hic are ſunt, hic 


MJ — bs perfugium eſt ita 


wppears froin Cicero in oratione 


ſandtum omnibus, ut inde abripi 
neminem fas fit. 

(b) L 61. reckons irruptio 
in domum among the ſcelera 
inexpiabilia. | 


(c) 1. 80. See Mill. Leg. 


Anglo-Sax. p. 273. 


Nn 4 1. That 
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or burglary in a vulgar acceptation is of ſeveral kings, 


being in the houſe, and put in fear; this requires tht 


breach of the houſe ; but it is all one, whether he aQul 


before. 


companied with both, and the taking of goods be of the 


oftia aperta. 2. An entry with intent to commit a felon] 
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1. That which in a vulgar and improper acceptaticn l 

ſometimes called burglary. And, 

2. That which in a ſtriQ and legal acceptation is ſo called 
I. As to the former of theſe, bamſecken, houſe-brek 


1. Robbing of any perſon by day or night in his due. 
ling-houſe, the dweller, his wife, children, or ery 


there be ſomething taken, but it requires not an adu 


breaks the houſe, or enters per oſtia aperta, for it i; n 
truth robbery either way, and from this offenſe cleryy d 
taken away by the ſtatute of 23 H. 8. cap. 1. and 2; H. 
cap. 3. from the prinripal, and by the ſtatute of 4 63 
P. & M. cap. 4. from the acceſlary. 

2. Robbing a perſon by day or night in his duelling- 
houſe, the dweller, his wife or children, being in the 
houſe, and not put in fear; this requires, 1. An adul 
breaking of the houſe. 2. An aQual taking of ſome 
thing, but tbe perſons need not be put in fear; andby 
the ſtatnte-of 5 & 6 E. 6. cap. g. clergy is in this cak 
taken from the principal that enters the houſe ; and by 
the ſtatute of 4 5 P. M. cap. 4. from the acceſlr 


3- Robbing a dwelling-houſe by day or night, 
taking away goods, none being in the houſe; this ts 
quires an actual breaking, and an actual taking of fone 
thing, and without the latter it is not felony, but if x 


value of five ſhillings, it is excluded from clergy . 
39 Eliz. cap. 15. | 
4. A breaking of the houſe in the day or night to de 
intent to ſteal or commit a felony, any perſon being 
the houſe, and put in fear, tho nothing be actualh taken 
this is burglary by the common law, if it is in the oght 
and felony by the ſtatute of 1 E. 6. cap. 12. tho in it 
day, and is excluded from clergy by the ſtatute of! 
6. whether by day or by night; but then it requires | 
An actual breaking of the houſe, and not an entry 


and ſo laid in the indictment. Poulter's caſe. 11 Ci. 
31. 6. | | 
3. A pultih 
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A putting in fear, but acceſſaries, have clergy. 

ſi Legal or proper burglary is of two kinds, viz. 1. 
Complicated and mixed with another felony, as breaking 
the houle, and ſtealing goods, either with putting in fear 
xr without putting in fear, ſomebody in the houſe, or 
abody in the houſe, which requires, 1. That it be done 
0 the night. 2. That there be an actual breaking. 

2. Simple burglary, and that either, 1. With putting 
n fear, and then the principal is excluded of clergy by 
e ſtatute ot 1 E. 6. and alſo by the ſtatute of 18 Nis. 
pr, 2. Without putting in fear, and then he is excluded 
pf cl-rgy by the ſtatute of 18 Eliz. | 

And this chapter ſpeaks only of proper or legal bur- 
laries, of thoſe improper burglaries I have ſpoken before. 
Burglary is deſcribed by Sir Henry Spelman (e) to be 
ofurna diruptio alicuj us babilaculi vel eccleſiæ, etiam mu- 
rum portarumve civitatis aut burgi ad feloniam perpetran- 


ul. 

ome- My lord Coke P. C. cap. 14. P. 63. more fully deſcribes 
A burglar is he, that in the night-time breaketh 
cal and entreth into a manſion-houſe of another of intent 
nd by to kill ſome reaſonable creature, or to commit ſome 
eur other felony within the ſame, whether his felonious in- 

tent be executed or not. 

„ Aud accordingly the indiQment runs, gued J. S. 1 die 
dis Nu anno, Efc, in note ej uſdem diet vi et armis domum 


ſome g onalem A. B felonice & burglariter fregit & intravit, 


tir odtunc & ibidem unum ſcypbum ar genteum, c. de bonis 
d catallis ej uſdem A. B. in eadem domo invent” felonice ©& 
rey U relariter furatus fuit, cepit & aſportavit ; or if no theft 

ere aQually committed, then ex intentione ad bona E ca- 
t to E yeſdem A. B. in eadem domo exiſtent” felanice  bur- 
dein er fur andum, capiendum & aſportandum, or ed inten- 


ue ad ipſum A. B. ibidem felonice interficiendum contre 


er, E. 


0 in e And note, that theſe ſeveral clauſes in the indictment 
of 1 eſſential to. the conſtitution of burglary, 1. That it 
une, 10 bad no4anter, or in nocte ejuſdem diei „i, for if it be in 
ntry day-time, it is not burglary, 2. That it be ſaid in 
(or EE nd ment Burg lariter, for it is a legal word of art, 
Cr. bout which burglary cannot be expreſſed with any 


0 In verbo burglaria. J See 9 Co. 66. b. 
kind 
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is too uncertain, and at large. 


fuller examined, when we come to particulars. 
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kind of other word or other circumlocution, and ther. 
fore where the indictment is burgaliter inſtead of burgly 
riter, it makes no indictment of burglary, fo if it be i. 
genter. 4 Co. Rep. 39. ö. (g) | 
3. It muſt be fregit & intravit, for it is held, tha 
breaking without entring, or entring without break; 
makes not burglary, ſed de boc infra; yet Trin. 5 Ju. l 
R. an indiQment, quod felonice & burglariter fregit dnn 
manſionalem, &c. was a good indiQment of burglary, ut 
that the entry is ſufficiently implied, even in an hdd. 
ment, by the words burglariter fregit, but the ſafeſt ul 
common way is to ſay fregit & intravit. | 
. It muſt be ſaid domum manſronalem, where | 
is committed in a houſe, and not generally domun, for the 


5. It muſt be alledged, that he committed 2 felony in 
the ſame houſe, or that he brake and entred the houſe 16 
the intent to commit a felony, bat theſe things will be 


1. Therefore the time, wherein it muſt be committed 
make it burglary, muſt be in the night. 

It hath been antiently held, that after ſun-ſet, tho dy 
light be not quite gone, or before ſun · riſing is nas 
to make a burglary, Dalt. cap. 99. p. 352. (b), and « 
cordingly cited by Crompt. fol. 32. b. to have been judg 
by Portman, 3 E. 6. (i), and the felons executed, x 
21 H. 7. Kelw. 75. 4. 

But the latter opinion hath been and till obtainel 
that if-the ſun be ſet, yet if the countenance of ap 
can be reaſonably diſcerned by the light of the ſun or 
puſculum, it is not night, nor noctanter to make a butp 
ry; and with this agrees Co. P. C. p. 63. and hencent! 
that altho a town unwalled ſhall not be amerced for ti 
eſcape of a murderer, if the murder- were committed 
the night, yet if it were done only in veſpere dit, 
townſhip ſhall be amerced. 3 E. 3. Coren. 293. Av BW: 
a robbery be committed before ſun-riſing, or after ſur 
and whilſt it is fo far day- light, that the countenance of 
man can be reaſonably diſcerned by the light of the © 
yet the hundred ſhall be charged, otherwiſe where it d 


(g) See alſo 5 Co 121. b. (i) See the like judgne 
oo) New Edit. cap. 151. p. per Fineux, Crompl. 33 . 
486. 
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i the night, 7 Co. Rep. 34, Milburn's caſe :' but this is 


x hot intended of moon-light, for then midnight houſe- 
„ eeking ſhould be no burglary ; and the word nofanter 


to be applied to all that follows, viz. fregit & intravit, 
f the breaking of the houſe were in the day-time, and 
Ine entring in the night, or the breaking in the night, and 


1 ntring in the day, this will not be burglary, tor both 

make the offenſe, and both muſt be nodfanter : vide 

nt. 33. 4. ex 8 E. 2. (C) i 

0. But if they break a hole in the houſe one night, to the 

id ntent to enter another night and commit felony, and ac- 
ordingly they come at another night, and commir a felony 

n rough the hole they ſo made the night before, this ſeems 


o be burglary, for the breaking and entring were both 
ifanter, tho not the ſame night; and it ſhall be ſuppoſed, 
hat they brake and entred the night when they <ntred, 
or the breaking makes not the burglary till the entry, 

2. There muſt be a breaking and an entry to make the 
burglary, and therefore I ſhall ſpeak of them both together. 
Antiently the law was ſo ſtrict againſt burglary, that 
he very coming to a houſe with intent to commit a bur- 
ary was held puniſhable with death, Crompt. 31. by Sir 
latbony Brown 3 but that obtains not now for law with- 
ut a burglary cowmitted. 

Fregit, there is a double kind of breaking, 1. In law, 
od thus every one that enters into another's houſe againſt 
s will, or to commit a felony, tho the doors be open, 
th in law break the houſe. 2. There is a breaking in 
iQ an actual force upon the houſe, as by opening a door, 
eaking a window, Ec. 

And altho, in the remembrance of ſome yet alive, Sir 
H. (I) chief juſtice did hold, that a breaking in law 
is ſufficient to make a burglary, as if a man entred into 
te houſe by the door open in the night, and ſtole goods, 
bat this is burglary, and accordingly is Crompt. 32. a. 
„ e 38. yet the law is, that a bare breaking in 
v, viz. an entry by the doors and windows open is not 


(i) This caſe does not fully which was there before, it is 
toe the point it is brought not burglary, but it does not 
r, for the reſolution there was appear who made the hole. 

ly, that if thieves enter in by (1) Sir Nicholas Hide, ſee 
cht at an hole in the wall, Cro. Car. 65. 225. 


ſufficient 
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riter, it makes no indictment of burglary, fo if it be in 


fuller examined, when we come to particulars. 
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kind of other word or other circumlocution, and they, 
fore where the indictment is burgaliter inſtead of burgl, 


genter. 4 Co. Rep. 39. b. (g) 
3. It muſt be fregit & intravit, for it is held, thy 
breaking without entring, or entring without break; 
makes not burglary, ſed de boc infra; yet Trin. 5 Ju. l 
R. an indictment, quod felonice & burglariter fregit inn 
man ſionalem, &c. was a good indictment of burglary, u 
that the entry is ſufficiently implied, even in an hdd 
ment, by the words burglariter fregit, but the ſafeſt w 
common way is to ſay fregit & intravit. 

4. It muſt be ſaid domum man ſionalem, where 
is committed in a houſe, and not generally domun, for thi 
is too uncertain, and at large. 

5. It muſt be alledged, that he committed 2 felony it 
the ſame houſe, or that he brake and entred the houſe 1 
the intent to commit a felony, but theſe things will k 


1. Therefore the time, wherein it muſt be committed 
make it burglary, muſt be in the night. 

It hath been antiently held, that after ſun-ſet, tho d 
light be not quite gone, or before ſun-riſing is ne 
to make a burglary, Dalt. cap. 99. p. 352. (b), and « 
cordingly cited by Crompt. fol. 32. b. to have been juin 
by Portman, 3 E. 6. (i), and the felons executed, 
21 H. 7. Aelw. 75. a. | 

But the latter opinion hath been and till obtain 
that if the ſun be ſet, yet if the countenance of api 
can be reaſonably diſcerned by the light of the ſun of 
puſculum, it is not night, nor noctanter to make a butp 
ry; and with this agrees Co. P. C. p. 63. and hence! 
that altho a town unwalled ſhall not be amerced for ain: { 


eſcape of a murderer, if the murder were committed We b. 
the night, yet if it were done only in veſpere dir, Sat | 
townſhip ſhall be amerced. 3 E. 3. Coren. 293. At 4, 
a robbery be committed before ſun- riſing, or after ſuv, | 


and whilſt it is ſo far day-light, that the countenance 
man can be reaſonably diſcerned by the light of the 
yel the hundred ſhall be charged, otherwiſe where it. 11. 


(g) See alſo 5 Co. 121. 6. (i) See the like jul . . 
85 Neu Edit. cap. 151. . per Fineux, Crompt. 33 6 A! 
486, 
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\ the night, 7 Co. Rep. 34, Milburn's caſe :' but this is 
ot intended of moon- light, for then midnight houſe- 
reaking ſhould be no burglary; and the word noHanter 
to be applied to all that follows, viz. fregit & intravit, 
the breaking of the houſe were in the day-time, and 
e entring in the night, or the breaking in the night, and 
ntring in the day, this will not be burglary, tor both 
ke the offenſe, and both muſt be nofanter : vide 
ampt. 33. 4. ex 8 E. 2. (C) 

But if they break a hole in the houſe one night, to the 
tent to enter another night and commit felony, and ac- 
rdingly they come at another night, and commit a felony 
rrough the hole they ſo made the night before, this ſeems 
be burglary, for the breaking and entring were both 
Aanter, tho not the ſame night; and it ſhall be ſuppoſed, 
at they brake and entred the night when they entred, 
xc the breaking makes not the burglary till the entry. 

2. There muſt be a breaking and an entry to make the 
rglary, and therefore I ſhall ſpeak of them both together. 
Antiently the law was ſo ſtrict againſt burglary, that 
e very coming to a houſe with intent to commit a bur- 
ary was held puniſhable with death, Crompt. 31. by Sir 
thony Brown ; but that obtains not now for law with- 
ta burglary cowmitted. 

Fregit, there is a double kind of breaking, 1. In law, 
d thus every one that enters into another's houſe againſt 
will, or to commit a felony, tho the doors be open, 
th in law break the houſe. 2. There is a breaking in 
Q an actual force upon the houſe, as by opening a door, 
eaking a window, Ec. 

And altho, in the remembrance of ſome yet alive, Sir 
. H. (1) chief juſtice did hold, that a breaking in Jaw 
is ſufficient to make a burglary, as if a man entred into 
e houſe by the door open in the night, and ſtole goods, 
at this is burglary, and accordingly is Crompt. 32. a. 
e 38. yet the law is, that a bare breaking in 
, viZ, an entry by the doors and windows open is not 


(i) This caſe does not fully which was there before, it is 
die the point it is brought not burglary, but it does not 
or the reſolution there was appear who made the hole. 
ly, that if thieves enter in by (1) Sir Nicholas Hide, ſee 
cb: at an hole in the wall, Cro. Car. 65. 225. 
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burglary, and upon the evidence it appeared, that he 


is burglary (p), Co. P. C. p. 64. The like happened it 
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ſufficient to make burglary without an actual breaking, 
Co. F. C. p. 64. and fo the law hath been generally taken 
to this day in caſe of burglary. () 

And theſe acts amount to an actual breaking, viz, 
opening the caſement, or breaking the glaſs window, 
picking open a lock of a door with a falſe key, or putting 
back the lock with a knife or dagger, unlatching the door 
that is only latched, to put back the leaf of a window with 
a dagger, Dat. cap. 99. (n), Crompt. 33. a. and ſo i 
common experience. 

To take down a pane of glaſs of a glaſs window by 
taking out or bending aſide the nails that faſten it is x 
breaking of a houſe within this law, becauſe the gla- 
window 1s parcel of the houſe. 

It was held by Manwood chief baron, that if a thief 
goes down a chimney to ſteal, this is a breaking and en- 
tring, Crompt. fol. 32. b. and hereunto agrees Mr, Dalton, 
þ. 253 ( | 
There was one arraigned before me at Cambridge for 


crept down a chimney ; I was doubtful whether this were 
burglary, and. ſo were ſome others; but upon examine 
tion it appeared, that in his creeping down ſome of the 
bricks of the chimney were looſened, and fell down in 
the room, which put it out of queſtion, and direction vn 
given to find it burglary; but the jury acquitted him of 
the whole faQ, 

In ſome caſes there may be a burglary committed by 
man without an actual breaking. 

Thieves come with a pretended hue and cry, and re- 
quire the conſtable ro go along with them to ſearch for 
felons, and whilſt he goes with them into a man's houſe, 
they bind the conſtable and dweller, and rob him, thi 


(m) See Kel. 67 & 70. for the ſame reaſon it is bur- 
(n) New. Edit. þ 487. glary, where the thieves gam 
(o) The reaſon of this ſeems entrance by pretenſes bub- 
to be, becauſe it is as much neſs with one in the. hoult, 
ſhut as the nature of the thing Kel. 42. or: of executing 1 
will admit, proceſs, or the like, Kel. 431 
„] Becauſe in fraudem legis; 44. 64. 82. 


Blick 
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Black Fryars 1664, where thieves pretending that A. har- 
boured traitors, called the conſtable to go with them to 
zpprehend him, and the conſtable entring, they bound the 
conſtable, and robbed A. and were executed for burglary, 
and yet in both caſes the owner opened the doors of his 
own accord, at the command of the conſtable. Cromp. 32 6. 

Thieves come in the night to rob A. who, perceiving 
it, opens his door, and iſſues out and ſtrikes one of the 
thieves with a ſtaff, another thief having a piſtol in his hand, 
perceiving others in the entry ready to interrupt them, 
put his piſtol within the door over the threſhold, and 
ſhot, ſo that his hand was over the threſhold, but neither 
his foot, nor the reſt of his body, and upon this evidence 
by great advice it was adjudged burglary, and the thief 
hanged, and yet he brake not the houſe. 26 Eliz. Cromp. 


2.4. 

If A. the ſervant of B. conſpires with C. to let him in 
u rob B. and accordingly A. in the night-time opens the 
door or window, and lets him in, this is burglary in C. 
but larceny in A. the ſervant, Dalt. cap. 99 p. 253 (9). 
it ſeems it is burglary in both, for if it be burglary in C. it 
muſt needs be ſo in A. becauſe he is preſent, and aiding to 
C.to commit this burglary. 

If A. enters the houſe of B. in the night-time, the out- 
ward door being open, or by an open window, and when 
he is within the houſe, turns the key of a door of a cham- 
ber, or unlatcheth a chamber door to the intent to ſteal, 
this is burglary, tho the outward door were open; and ſo 
it was adjudged upon a ſpecial verdi& before me at the 
ſons at Newgate 1672, by advice of many judges then 
ilo preſent. | 

And ſo it is, if a thief be lodged in an inn, and in the 
nght he ſtealeth goods, and goeth away, or if he enters 
mo the houſe ſecretly in the day-time, and there ſtayeth 
ill night, and then ſteals goods and goes away, this is 
bot burglary, Dalt. ubi ſupra p. 253. and Cromp. 34. 4. 
ut if in either of the caſes they had opened an inner 


hamber door, and taken the goods it had been burglary, 
reed 1672, (r) | 


0% New Edit. 7. 487. 0) Kel. 69. 
| . The 
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matter found at Winchefler aſſizes, by the. advice of the 


| the intent to ſteal, and is purſued, whereby he opens as 


his chamber door, ſteals goods in the houſe, and goes 205, 
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The feavant ſies in one part of the houſe, the maſter i 
another, and the ſtair-root door of the maſter's chanks 
is latched; the ſervant came in the night, and unlucky 
the ſtair-foot door, and went up into his maſter's chanhs 
with a batchet intending to kill him, and wounded hin 
dangerouſly, but the maſter eſcaped (/). Upon this ſpecyl 


greater number of the judges, exceptis paucis (i), it un 
adjudged burglary, and the offender was executed. J. 10 
Fac. Hutt. Rep. the caſe of Haydon and Edmunds, (i) 

If a man enters in the night-time by the doors open, with 


ther door to make his eſcape, this I think is not bur 
againſt the opinion of Dalt. p. 253. (x) out of Sir Francy 
Bacon, for fregit & exivit, non fregit & intravit. / 
It A. bea lodger in an inn, and he goes up to his chamber 
to bed, and the chamberlain pulls to the door and laicheth 
it, or A. himſelf locks it, and in the night he riſeth, openeth 


it may be a queſtion, whether this be burglary ; it ſem 
not, becauſe he had a kind of ſpecial intereſt in his chamber 
and ſo the opening of his own door was no breaking of the 
innkeeper's houſe, for A. hath a ſpecial property in hy 
chamber ; but if he had opened the chamber of B. a oa 
in the inn to ſteal his goods, this had been burglary. 
And in that caſe of a lodger, tho he hath a ſpecul i- 
tereſt in the chamber, yet he being but a lodger, and! 
an inn, the burglary muſt be ſuppoſed of the man 
houſe of the inn-keeper (z) : vide plus infra. 

It A. enters into the houſe of B. in the night, by 
doors open, and breaks open a cheſt, and takes away g 
without breaking open of an inner door, this is no bu 
glary, becauſe the cheſt is no part of the houſe. (o) 


Is old times this would 0 But now this doub! 
have been adjudged petit trea- ſettled by 12 Ann. c. 
ſon, for antiently where the in- whereby breaking to get ou 
tent was ſo apparent woluntas put upon the ſame footing 
reputabatur pro facto. Coron. breaking to get in. 
313. (s) Kel 83. „ 

(t:) They all concurred, ex- (a) - Kel 69. But it is a ſew 
cept Winch, who doubted, ny, for which the offend 

(u) Hutt. 20. Kel. 67. ouſted of his clergy, by 12 f 

(x) New Edit. p. 487. - cap. 7. if of the value of 40 


115TORIA PLACITORUM CORONE. 


But if he breaks open a ſtudy or counting-houſe, or ſhop 
thin the houſe, this is burglary, tho none uſually lodge 
in the ſtudy 3 and the ſame law ſeems to be, if he breaks 
pen 2 cupboard or counter fixed to the houſe (5) ; guære. 
3. Fregit & intravit. There muſt be an entry as well 
2 breaking, and both muſt be in the night, with an 
tent to ſteal, otherwiſe it is no burglary. 

4, intending to rob B. breaks a hole in his houſe, but 
ters not, B. for fear, throws out his money to him, A. 
kes it and carries it away, this is certainly robbery, and 
ane have held it burglary, tho A. never entred the houſe 7 


hief baron. Crompt 31. ö. tamen quere. (c) 
If A breaks the houſe of B. in the night-time, with in- 


i hand, or puts in a hook, or other engine to reach out 


ill, tho his hand be not within the window, this is bur- 
ary, Co. P. C. p. 64. | 
But if he ſhoots without the window, and the bullet 
mes in, this ſeems to be no entry to make burglary; quære. 
A. B. and C. come in the night by conſent to break and 
iter the houſe of D. to commit a felony, A. only actually 
and enters the houſe, and B. ſtands near the door, 
ut actually enters not, C. ſtands at the lane's end, or 
xchard gate, or field gate, or the like, to watch that no 
ip come to aid the owner or dweller, or to give notice 
d the others, if help comes, this is burglary in them 
I, tho' A. only actually brake and entred the houſe, and 
hey all, in law, are principals, and excluded from clergy 
be ſtatute of 18 Eliz. cap. 7. and fo it is in robbery, 
bath been faid, 11 H. 4. 13. 6. Crompt. 32. a. Co. P. 


p. 64. 1 

If 4. being a man of full age, takes a child of ſeven or 
aght years old well inſtructed by him in this villainous 
ſt, as ſome ſuch there be, and the child goes in at the 
ndow, takes goods out, and delivers them to A. who car- 
les them away, this is burglary in J. tho the child, that 
uce the entry, be not guilty by reaſon of his infancy. 


(c) It was adjudged by Moun- Saunders only related it. 


nd ſo it is reported to have been adjudged by Saunders 


ent to ſteal goods, and breaks the window, and puts in 


ods, or puts a piſtol in at the window with an intent to 


(b) Kel. uli ſupra. ' tague chief juſtice C. B. and 
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So if the wife in the preſence of the huſband, by ki 
threats or coercion breaks and enters the houſe of B, i 
the night, this is burglary in the huſband, tho the vile 
that is the immediate actor, is excuſed by the coercion of 
her huſband. | 

4. Domum manſionalem : what ſhall be ſo ſaid. 

An indictment, quod felonice & burglariter fregit Hin 
travit ecclefiam parochialem de D. ea intentione, (5c, i, 4 
good inditment of burglary, for eccleſia is domus many 
nalis. Co. P. C. p. 64. Dy. 99. a. (d) 

If A. having a dwelling-houſe, and upon occaſion he and 
all his family are abſent a night or more, and in their ab- 
ſence in the night a thief breaks and enters the houſe ty 
commit felony, this is burglary. Co. P. C. ubi ſupra, 

So if A. have two manſjon-houſes, and is ſometime 
with his family at one, and ſometimes at the other, the 
breach of one of them in the abſence of his family from 
thence is burglary (e). 4 Co. Rep. 40. a: 39 Eliz. Dall. 
cap. 99. p. 254. ( h | 

If A. have a chamber in a college or inn of court, when 
be uſually lodgeth in term-time, and in his abſence in the 
vacation his chamber or ſtudy be broken open, c. thisis 
burglary, and the indiQment ſhall ſuppoſe it domus mani 
nalis A, Co. P., C. p. 65. 14 Car. 1. Audley's caſe before 
cited. (g) 

So it is, if 4. hires a chamber in the houſe of B. for a cer- 
tain time, wherein he lodgeth, and during the time contra 
ed for, it is broken open, c. this is burglary, and the in- 
dictment ſhall ſuppoſe it to be domum man ſionalem of 4. . 


(4) Lord Coke ſays, it is the nalis is only applicable to one 
manſion- houſe of Almighty kind of burglary, vis. thebreak 
God, but this is only a quaint ing of a private houſe, in wil 
turn without any argument, and caſe it muſt bea dewelling-houl 
ſeems invented to ſuit his defi- (e) Even tho he had next 
nition of burglary, wiz. the lodged in it, but was rewonng 
breaking into a manſion- houſe, his goods there in order to loop 
whereas it appears from Spe/- in it. Kel, 46. 
man loco ſupra citato, and 22 (f) New Edit. 5. 488, & 
Aſfiz.95 that it is not neceflary alſo Poph. 52. Mo. 660 
neceſſary to burglary, that a (eg) Cro. Car. 473. by U 
manſion-houſebebroken,for the name of Evan: and Finch. 
breaking of churches, the walls (5) Chief juſtice Keeling m 
or the gates of the city is alſo . of a different opinion, : 
burglary, and the word manſie - thought in ſuch caſe the ide 
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But if, in the king's houſe at Wbiteball, or in the great 
uſe of any nobleman, there be apartments or lodgings 
ſigned to the jeweller, treaſurer, ſteward, chamberlain, 
7, and any of theſe lodgings be broken up burglarily, 
e indictment muſt ſuppoſe it to be domus manſionalis of 
e king, or of him that is truly lord or proprietor of 
de houſe, for they have the uſe of the lodgings as ſer- 
ts only, and not as owners; Hungate's caſe before 
ited, (7 | | 

140 it is, if A. comes to the inn of B. and there 
th a chamber appointed for his lodging, and this 
umber is broken up burglarily, it ſhall ſuppoſe it io be 
nu; nanſionalis of B. the inn-keeper, becauſe the intereſt 
in him, and A. hath only the uſe of it for his lodging, 
ubout any certain intereſt. 1 
A tent or booth in a fair or market is not ſuch a 
mu nanſionalis, wherein burglary may be committed, 
it robbery therein committed, the owner, his wife or 
rants being therein, is 22 exempted from clergy 


S. K 5 S* 


aden e the ſtatute of 5 & 6 E. 6. cap. 9. before - mentioned. 
) the WS. P. C. . 64. | 

his 1 have a ſhop parcel of his manſion-houſe, and it 
anſit- broken open ih the night, Cc. it is a burglary, and 


ndiment ſhall ſuppoſe, that he broke and entered 
um man/ionalem of A, for it is parcel thereof. 
But if 4, lets the ſhop to. B. for a year, and B. holds 
and works or trades in it, but lodgeth in his own houſe 
light, and this ſhop is broken open, c. the indict- 
nt cannot be, that domum man/ronalem of A. fregit, for 
s ſevered by the leaſe during the time (4), but then 
ther he may be indifted for burglary, as in the domus 
lis of B? and certainly it is agreed on all hands, 
„ot his ſervant ſometimes lodge in the ſhop,, it is 


toupht to be laid for break · 


this is common experience. 


zlary, and it ſhall ' be ſuppoſed domus manſionalis of B. 


- 


| ſome codes from the reſt of the 


88. K man/onalem of B. for houſe, and makes another door 

0 there is but one entrance, to: thoſe rooms. Kel. 83, Oc. 
by ü but onedwelling-houſe, tho (i) p. 522. 

inch. e be ſeveral inmates, but (1) Kel. 84. 

eling iſe it is, if a man divides | 

wee ol. J. O o But 
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of king's bench to be good; but doubted, whether it un 


| barn, ſtable, cow-houſes, dairy-houſes, if they are par 


out- houſe belonging to the dwelling-houſe be broken q 


/ 
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But ſuppoſe he never lodges there, but only works 
trades therein in the day-time, and he or his ſerm 
never lodge there at night, whether this be a burguny 
break and enter this ſhop to commit a felony ? 

And certainly it was in this caſe antiently held | 
M. 37 & 38 Eliz. B. R. Cole's caſe (m), an indifimen, 
gudd ſbopam cujuſdam Ricardi burglarittr & felonice ſreat 
& intravit &c. it was admitted, for the matter, by thecour 


good, becauſe it was cujuſdam Ricardi without mentionine 
his ſirname, and with this alſo agrees my lord Cul: f 
terminis, Co. P. C. p. 64. in theſe words: But « 
wherein any perſon doth converſe, being parcel of ama 
mh or not parcel, is taken for a manſton-bouſe. 
ut T. 17 Fac. Hutton's Rep. 33. it is ruled to be 5 
burglaty to break open ſuch a ſhop, and accordingly t 
practice hath always gone at Newgate ſeſſiom ſince m 
time ot obſervation, and to this day it is holden no by 
glary to break open ſuch a ſhop ; but if the ſhop-keepe 
or his ſervant, uſually or often lodge in the ſhop at nig 
it is then domus manſionalis, in which a burglary may | 
committed. | 
Domus manſionalis doth not only include the dwellny 
Houſe, but alſo the out-houſes, that are parcel thereof, 


of the meſſuage, tho they are not under the ſame roo, ( 
joining contiguous to it; and therefore, if ſuch ſtable 


in the night-time with intent to ſteal, it is burg/ar, 
with this agrees Co. P. C. p. 64, 65. Dalt. cap. 99. f. 
255. where for breaking open a back-houſe of RK 
Caſile's, eight or nine yards diſtant from the dell 
houſe, only a pale reaching between them, two u 
arraigned and condemned for burglary ; and i 
agreed by all the judges in the time of chief juſtice 
laſt 1665. and the law was accordingly, and the con 
practice in one much blamed z and altho it was (ad 
ſome, that it had not been ſo uſed, and that the ſlatot 
4& 5 P. & M. cap. 4. diſtinguiſhed between a duell 


(m) Mo. 466. 
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ouſe and a barn, yet at length all the judges agreed, that 
he ſelonious breaking of a barn, Ty of a meſſuage, 


o ſteal corn, was burglary according to my lord'Coke, ub; 
ira, and with this agrees 2 E. 6. B. Coronè 180. 

But if the barn, or ſtable, or cow - houſe, be no parcel 
if the meſſuage, as if a man takes a leaſe of a dwelling- 
ouſe from A. and of a barn from B. or if it be far remote 
-om the dwelling-houſe, and not ſo near to it as to be 
eaſonably eſteemed parcel thereof; as if it ſtandꝭ à bow- 
hot off from the houſe, . and not within, or near the 
urtilage of the chief houſe; then the breaking of it is 
tt burglary, for it is not domus manſionalir," nor any 
art thereof, r ths. IN IE ee 
An indictment that noctanter clauſum or curtilagium fe- 
nice & burglariter fregit ad occidendum or furandum is 
ot good, and yet 22 Aſix. 95. burglary is'defitied the 
17 churches, walls, courts, or gates, in time of peace. (n) 

that by that book it ſhould ſeem, that if a'manhath 
wall about his houſe for its ſafeguard, and a "thief\'in 
e night breaks the wall or the gate thereof, and finding 
te doors of the houſe open, he enters into the houſe," this 
burglary ; but otherwi'e it had been, if he had come 
er the wall of the court, and found the door of the 
uſe open; then it had been no burglary, | © 


- 5. To make up burglary, it muſt not be only to-break 
d enter a houſe in the night-time, but either a felony 


uſt be committed in the houſe, or it muſt be to the 
tent to commit a felony, „ 
If the indictment be, quod domum man ſionalem, J. S. fe- 
e & burglariter fregit & intravit, & adtunc & ibidem 
min goods of F. S. felonic? & burglar / ter furatus fuit, 
pit & aſportavit, the indictment compriſeth two offenſes, 
z burglary and felony, and therefore be may be ac- 
ned of burglary, if the caſe be ſo, upon the evidence, 
| — guilty only of the felony, and then he ſhall have 
clergy, | | 


) 


) This was antiently un- will not ſupport our author's 
wood only of the walls or following concluſion; wherein 
tes of the city: vide Spelman he applies it to the wall of a 
werbo burglaria 3 if ſo, it private houſe. 


OOo 2 Or 
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Or he may be acquitted of the felony,” but then guærr, 
whether he can be found guilty of the burglary, becauſe 
tho where the indictment compriſeth burglary and felony, 
the indictment is good, tho it be not ſuppoſed in the in- 
dictment, that it was ed intentione ad bona furandum, for 
the act of theft being charged at the ſame time, it is 3 
ſufficient. evidence of his intention; but when he is ac. 
quitted of the felony, then, there being nothing expreſgy 
charged in the indictment, that burglariter fregit, c. 4 
intentione ad bona c. felonice furandum, it ſtands ſingle as 
if the indiftment had been of ſingle burglary, in which 
caſe the clauſe of ed intentione ad furandum, Ec, had been 
neceſſary to complete a ſingle burglary. | 
It ſeems therefore neceſſary in ſuch caſe not only to 
charge him, that in noe & burglariter & felonice domun, 
Oe. fregit & intravit, & bona Ec. cepit, but alſo farther 
to ſay ed intentione ad bona & catalla c. in eidem dome 
exiflentia felonice & burglariter furandum and to add alſo 
the particular felony, & adtunc & ibidem unum ſcypbum 
argenteum Ec, and then, tho he be acquitted of the felony, 
the reſt of the indictment ſtands good againſt him as a 
| ſimple, burglary, and he may be convicted of it, tho 
acquitted of the felony. * Ls 
And L think that as the offenſes of burglary and felony 
may be joined in the ſame indictment, ſo three offenſes 
may be joined in the ſame indictment, and if he be acquit 
of the one, he may be convicted of the other two, and it 
may be of uſe to exclude a malefactor of his clergy where 
the offenſe is great, as namely, for burglary, for felony, 
and for felony upon. the ſtatute of 5 C6 EZ. 6. cop. g. for 
there may be an offenſe againſt that ſtatute, which will 
exclude from clergy, and yet not amount to burglary ; 
and the form of the indictment may run thus, Ned A. 
prima die Februarii anno regni domini Caroli Ec, in nude 
ejuſdem diei vi & armis apud B. felonice & burglariter 
domum man ſionalem fregit & intravit ed intentione ad bond 
& catalla ejuſdem B. in eadem domo exiſlentia felonict & 
burglariter furandum, capiendum & aſpor tandum, & adtunc 
ff ibidem vi & armis unum ſcypbum argenteum ej uſden Þ. 
in eidem doma 'exiſtentem felonice & burglariter furatus 
fuit, cepit & aſportavit, ipſe B. ac uxore, liberis (9 fa- 
mulis ſuis in eadem domo tunc exiflentibur, contra pacen, * 


- 
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And note, that ſuch an indictment need not conclude 

contra formam ſlatuti, it is ſufficient that it brings the caſe 
ſo within the ſtatute, as to exclude clergy ; and ſo, upon 
the ſtatute of 23 H. 8. cap. 1. | | 

And upon this indi ment, if it falls out upon the 
evidence that he is guilty of the burglary, but not' guilty 
of the ſtealing, he may be convict of the burglary, and 
ſo ouſted of his clergy, tho he be found not guilty of 
the felony : again, tho he be found not guilty of the bur- 
glary, becauſe, it may be, the breach of the houſe was 
in the day-time, the dweller, his wife or ſervants in the 
houſe, yet he may be found guilty of the felony within 
the qualifications contained in the indiQtment purſuant to 
the ſtatute of 5 & 6 E. 6. and fo ouſted of his clergy, 
for that is not confined either to the day or night : again, 
if upon the evidence it appears not to be burglary, becauſe 
done in the day-time, nor yet felony ſo qualified as is 
excluded from clergy, becauſe either there was no act of 
breaking, or if there were, yet the dweller, his wife or 
ſervants were. not in the houſe, he may be convi of 
common-larceny, and ſo have benefit of clergy. 

And ſo much for burglary joined with larceny. 

Simple burglary is where the breaking and entering is 
ii intentione ad bona & catalla furandum, or ad interfici- 
mdum, &c. and this clauſe, as it is uſually added in caſes 
of ſimple burglary, ſo it is neceſſary ; and hereupon theſe 
bings are obſervable. 

1. That altho the breaking and entering be charged to 
be done burglariter, yet if the intention of that entry be 
ether laid in the indictment, or appears upon the evi- 
(ence to be to the intent only to commit a treſpaſs and 
vt a felony, as e4 intentione ad ipſum A. adtunc & ibidem 
urberondum, it is no burglary, but it muſt be laid and 
proved to be ed intentione to Neal or to kill, or to commit 
ſme other felony, for tho the killing or murder may be 
the conſequence of beating, yet, if the primary intention 
ere not to kill, the intention of beating will not make 
burglary, Co. P. C. p. 65. 13 H. 4. J. b. | 

2. That if a man in the night breaks and enters a houſe 
b the intent to commit a felony, tho he attains not that 
nent, but takes or ſteals nothing, this is burglary, and 
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excluded from clergy. 22 Aſſz, 39. & 95. Dy. 99. Cros. 
31. 4. Coron, 264. Stamf. P. C. p. 30. a. Co. P. C. p. 63, 
and herein it differs from robber x. 

It ſeems, that the intention to commit a felony to 
make a burglary muſt be an intention of fuch a fact, 23 


was felony. by the common law (and not of a felogy 


newly. made by act of parliament), as larceny, or homicide b 
It hath been therefore doubted, whether the breaking 25 
of a houſe in the night with intent to commit a rape be the 
burglary or not, Crompt. fol. 32. thinks it is'not ; becauſe, ( 
made felony by the ſtatute of Veſim. 2. cap. 34. (c); but the 
Dalt. cap. 99. p. 255. (J), thinks it would be burglary; 234 
becauſe, rape was felony by the common law, until the the 
ſtatute of Weſim. I. cap. 13. (r), which turned it into a WY»? 
treſpaſs puniſhable by two years impriſonment, and ſo cen 
the ſtatute of Weſim. 2. was but a reſtitution of the com- by t 
mon law, and a ſetting aſide of the ſtatute of Veſin. i. befor 
and this ſeems to be the more warrantable opinion that 4 


it is burglary; but of this hereafter. 
Nou as to clergy in caſe of burglary, * 
If it be ſuch a burglary, as is alſo joined with adui 


theft or robbery, and that robbery or theft be ſo laid in by 
the indictment, and proved upon evidence, as anſwer ry 
the ſtatute of 23 H. 8. cap. 1. or 1 E. 6. cap. 12. or; U l l 
6 E. 6. cap. 9. whereof enough hath been ſaid before, 9h 
then the principal in ſuch burglary is in thoſe caſes dae 
which are within thoſe ſtatutes, ouſted of his clergy, an * 
the acceſſaries before are ouſted of their clergy by thei by 
ſtatute of 4 & 5 P. & M. cap. 4. but the acceſſaries of! F f 
have their clergy, as hath been ſaid ; but in caſe of ſmyi ue 
| burglary, or burglary with theſt, laid to be only felnic % x 
& burglariter, the principal is ouſted of clergy if outlaw, * 
or conviꝭ by verdi&t or confeſſion, but is not ouſted « 50 
clergy in caſe of ſtanding mute, not directly anſwering: * 
or challenging above twenty, by the ſtatute of 18 Eli bo 15 
cap. 7. ( | | 
But by the ſtatute of 1 E. 6. cap. 12. If the break 
“ ing of the houſe be in the day, or night-time, with i (1 1 
9 Xlude 
% 2 Co. Inflit. 433. This defect is ſuppi cup. 
(4) New Edit. p. 489. by 3 @ 4 V. CM. cap. 9. acc 


(r) 2 Co. Inſt. 180. 
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« tent to rob or ſteal, any perſon being in the houſe and 
« put in fear, tho nothing be ſtolen, yet he ſhall be 
« ouſted of his clergy, if convict by verdict or confeſſion, 


« or ſtand mute, or challenge peremptorily above twenty - 


 (t);” for this ſtatute extends to this ſpecial kind of 
burglary, 11 Co. Rep. 36. ö. Poulter's caſe, tho nothing 
he ſtolen, and ſo differs from the ſtatutes of 23 and 
25 H. 8. which require a ſtealing, as well as a breaking 
be houſe. | 
(But tho in caſe of robbery in any dwelling-houſe, and 
therewith putting in fear, according to the ſtatute of 
23 H.8. cap. 1. or without putting in fear, according to 
the ſtatute of 5 & 6 E. 6. cap. 9. the malicious command- 
ing, hiring, or counſelling of ſuch offenſe is put out of 
clergy, if ſo ſpecially laid in the indictment, Dy. 183. 5. 
by the ſtatute of 4 & $ P. & M. cap. 4. yet ſuch acceſſaries 
before, are not ouſt of clergy in caſe of breaking a houſe 
to commit a robbery putting in fear, tho the principal be 
ouſted of clergy by 1 E. cap. 12.) | 
But acceſſaries before or after are not ouſted of clergy 
by this ſtatute, or the ſtatute of 4 5 P. & M. cap. 4. 
And this ſtatute doth ouſt of clergy not only thoſe that 


thoſe that are, in law, principals in burglary, all thoſe 
that are preſent, aiding and aſſiſting, or that ſtand to watch 
at the field-gate, while the others of the confederacy or 
company break and enter the houſe. 

And fo it differs from the caſe of robhing of a perſon 
in his dwelling-houſe, none being within, upon the ſtatute 


Inly thoſe perſons that actually enter into the houſe, and 
pot thoſe who, tho of the confederacy, and preſent, aiding 
nd abetting, yet never entered the houſe ; quod vide ſupra. 
But as to acceſſaries before or after, they are not ouſted 
If their clergy by the ſtatute of 18 Eliz. cap. 7. nor doth 
be ſtatute of 4 & 5 P. & M. extend to ouſt acceſſaries 


(1) This ftatute does not opinion, (wide paſtea, Lib. II. 
clude thoſe who challenge cap. 48.) was nee:leſs; but 
*remptorily above twenty; they are ſince excluded by 
dais, according to our author's 3 & 4 W.& M. cap. 9. 


Oo4 before 


2 —ů — — * 
* * 


aQually break, or actually enter the houſe, but alſo all 


if 39 Eliz. cap. 15. for that ſtatute excludes from clergy ' 
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before of clergy in caſes of burglary (v); but in caſe of 
robbing of houſes within the qualifications and circum. y 


ſtances of the ſtatute of 21 H. 8. cap. 1. or 
cap. 9. and not to burglary at large. (x) 


(«) But they are ſince ouſted 
384M. M. cap. g. * 

(x) Since our author wrote, there 
have been other ftatutes made to 
take away clergy in caſes of larceny 
committed in dwelling-houſes, &c. 

By 3 CAN. & M. cap. 9. Clergy 
is outted from thoſe who ſhall fe- 
& lonjouſly take away any goods in 
« any dwelling-houſe, any peiſon 
„being therein and put in fear, or 
4 ſhall rob any dwelling-houſe in 
the day-time, any perſon being 
„therein; or ſhall. comfort, aid, 
„ counſel cr command any perſon 
© to commit any of the ſaid offenſes, 
or to break any dwelling-houſe, 
% ſhop or ware- houſe thereto be- 
„ longing, and therewith uſed in the 
« day-time, and felonjouſly to take 
% away any money or goods to the 
« value of five ſhillings, altho no 
« perſon be within ſuch dweiling- 
& houſe, Tc, or ſhall counſel, hire or 
command any perſon to commit 
any burglary, it they be convicted, 
„ ſtand mute, or challenge peremp- 
« torily above twenty,” 

The deſign of this clauſe was to 
deprive the acceſſarics before of the 
benefit of the clergy; but this ſtatute 
not mentioning booths nor out- 
houſes, leaves the acceſſaries in ſuch 
caſes to their clergy. 

The ſame ſtatute enacts, That 
« perſons indicted for a crime, of 
& which being convitt they ſhould 
« not have their clerpy by any former 
« ſtatute, ſhall not have it if they 
« ſtand mute, or will not anſwer di- 
- 4 realy, or challenge peremptorily 
« above twenty, or be outlawed, 

„ Perſons indicted of felony for 
« ſtealing of goods, &c if convicted, 
„ ſtand mute, will not directly an- 
« ſwer,. or challenge peremptorily 
% above twenty, ſhall Joſe their 
« clergy, if it appears upon evidence 
& or examination, that the goods 
„ were taken in another county in 
„ ſach a manner, whereof, if con- 
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; i pl 
« victed by a jury of that 
* they bade not have their — b 
This part of the ſtatute help the in 
ſeveral former acts, which were &. off 
feftive either as to the point of ad. th 
ing mute, or challenging peremp, In 
rily, or being outlawed. 
By 10 @ 11, z. cap. 13, * ay 
« perſons, who by night or by dy 
* ſhall in any ſhop, ware-haſe, 
« coach-houſe or ſtable, privately 
« ard feloniouſly ſteal any good 
« wares or merchandizes o the v4- 
jue of five ſhillings, or more, tho 
&%- ſuch ſhop, c. be not broke open 
and tho the owner, or any other 
©: perſon be not therein, or chat ſul 
6 affiſt, hire or command any per 
* ſon to commit ſuch offenſe, being 
© thereof convict or attainted by vers 
dict or confefſion, or being indifted 
thereof ſhall ſtand mute, or cub 
« lenge above twenty, ſhall be e- 
* cluded from the benefit of clergy," 
The uſes of this ſtatute are tel, 
1. By the former ſtatutes (excex 
the caſe of a booth in a fairor markey 
by 5 As E. 6.) it was neceſſar, i 
order to take away clergy, that the 


robbery ſhould be in a dwell” 
houſe, whereas this ſtatute extend 
to ſhops, ware-houſes, Tc, tho th booth 
ſhould not be adjoining to, or be ure in 
part of, a manſiog-houſe. the h. 
2, The former ſtatutes req co. 
there ſhould be an actual breaking in gn 
or putting in fear, otherwiſe it wu... 
not be a robbery, which is the Nev v 
iug intended by 39 Elis. cap. i; viehe 
appears from the preamble of t — 
ſtatute; but by this ſtatute, if tes; 
goods ſtolen be of the value of 6 1 * 
ſhillings, che offender is ovſted « 
clergy as to a ſhop, ware-houegll,. 9 
coach-houſe, or ſtable, tho there Men 
no breaking or putting in fear, es why 
3. By 23 H. 8. and 1 E 6. de woche 
was not taken away, unleſs de: 
were ſome perſon in the houſe TY: 


in fear, nor by 6 & 6 E. 6. unde 
ſome of the family were ia the hoc 
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And thus far concerning larceny, robbery and burglary, 


which are felonies by the common law. 
There are two exceptions that are added hereunto. 
1. The firſt is really true, namely when it is tempus belli 
WS vithio che kingdom, and one enemy either ſteals, robs, or 
plunders the houſe or goods of another, and therefore the 
bock of 22 Aſſiz. 95. adds to the definition of burglary 
in time of peace, for in time of war, tho theſe kinds of 
offenſes committed by thoſe of the ſame party, or thoſe 
that are not in hoſtility one to another are felonies, yet 
in time bf war, when done by an enemy, they put on 
another name, as acts of hoſtility, miſpriſions, and the 
ike, 


booth ; nor by 39 Elis, unleſs it 
re in the day-time, and no perſon 
the houſe ; ſo that if the offenſe 
e committed when any perſon 
in the houſe, if not put in fear, 
one of the family, or when no 
j was in the — if it were in 


15. vight time, in neither of thoſe 
of was Clergy taken away by thoſe 

1 des; but this ſtatute takes it 
0 


in both thoſe caſes as to ſhops, 


at till this ſtatute omitted to 
on dwelling-houſes or out- 
©, wherefore, toſupply this omiſ- 
mother ſtatute was made, vis. 

a Ann, cap. 1, by which it is en- 
That it any perſon ſhall fe- 


Fuſque datum ſceleri. 


2. The ſecond is only ſuppoſititious, namely when it is 
Jone in caſe of neceſſity (y), as a poor perſon that in caſe 
f neceſſity for hunger ſhall break and enter a houſe for 
\Auals under the value of twelve-pence, which is added 
s an exception to burglary, by Crompt. fol. 33. a. and 
Dalt. cap. 99. P. 25 5, 266. (z), for tho I do agree a judge 
ght to be tender in ſuch caſes, and uſe much diſcre- 
n and moderation, yet this muſt not paſs for law; for 
en we (hall in a little time let looſe all the rules of law 
| government, and burglaries, robberies, yea murders 
emſelves ſhall be excuſable under pretenſe of neceſſity, 
d we ſhall fall within the wild doctrine of the Feſuitical 


« foniouſly ſteal any money, goods, 
Hor chattels, Cc. of the value of 
« forty . ſhillings in any dwelling- 
« houſe or out-houſe thereto be- 
„ longing, altho it be not broken, 
„ nor auy perſon therein, or ſhall 
« affiſt any perſon to commit ſuch 
« offenſe, and ſhall be convicted by 
« verdict or confeflion, or ſtand 
„% mute, or will not anſwer directly, 
or ſhall challenge * 
« above twenty, he ſhall be debarred 
« from the benefit of clergy. 

But both theſe ſtatutes ſeem de- 
fective as to perſons outlawed. 

{y) See Gret, de jur. belli ac pacis, 
Lis. 11 cap. 2. JF. 65. 

(=) New Eli, p. 489. i 

caſuiſts, 
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yearly collected for the relief of the 
poor, as are more than ſufficient for 
that purpoſe, if rightly applied ; -yet 


566 
caſuiſts, who of late in France aud elſewhere, upon thoſe 
general miſapplied maxims of Quicquid neceſſitas cogit, de. 

: fendit, and in caſu extreme neceſſitatis omnia ſunt con- — 
munia, have adviſed ſervants and apprentices, that it i 5 
lawful in point of conſcience to ſteal from their maſters, 
or rob them in caſe they make them not ſufficient alloy. WI” 
ances of meat, drink, or clothes: where laws are ſettled, 4 
there are other remedies appointed for the relief of ſervants - | 
againſt oppreſſing maſters, and of the poor, by complaint * 
to the magiſtrate without, violating the eſtabliſhed laws of 7 
kingdoms or ſtates. (*) | | 0 

(*) What our author here ob- of thoſe laws, that it were to be 4 
ſerves is undoubtedly true, that the wiſhed ſome expedient were found bus. 
plea of neceflity ought not in ſuch out to render that relief more ſpeed th 
caſes to be allow'd, and the reaſon and effeftual, leſt, while the necel- wy 
is, becauſe the law ſuppoſes, that no fity be real, the relief be only ſup- kind 
man can in a well govern'd common- poſititious, which our author himſelf WM 4llov 
wealth be driven to ſuch neceflity; thought was oft-times the caſe, not- 
this ſuppoſition is the more reaſon= withſtanding the proyiſions of the : 
able in England, where there are ſo law; (ſee his preface to his diſcurſe It 
many laws, and ſuch large ſums - tewebing the proviſion for the uss al] 


which makes it reaſonable it ſhould 
be allow'd as an argumeat for mercy, 
tho not as a plea in juſtification, 


39. Sec. 1, 


ſuch is the neglect in the execution 


8% „ n 


Of arſon, or wilful burning of houſes. 
* felony of arſon or wilful burning of houſes 
deſcribed by my lord Cote, cap. 15. p. 66. tot 
Fofler. the malicious and voluntary burning the bouſe of another 
113.--116. night or by day. | 
192. 333, This was felony at common law (a), and one of f 
334 higheſt nature, and therefore by the ſtatute of Weſin.1 
gy agg? cap. 15. ſuch offenders were not repleviſable (6) ; and® 
* © © Briton (c) the offenders herein were burnt to death, | 
as to that, the law is changed, they are to be hang 
H. 7. E. 2. Coram Rege Rot. 88. Norf. (a) 


vide Leg. Ethelftan, I 6. and .. 
laws of Canute it was one of thoſe © 
pital offenſes for which no ram 
was allow'd, Leg. Canutt, J. 61. 


v 
U 


2, 3. &c. 
See 

4 Black. 
Com. In- 
dex. Tit, 
Arſon, 


(a)] 3H 7.10.0. 

(5) 2 Co. Inflit. 188, 

(e) cap. 9. 

4) By the laws of Ethelftan it was 
capital, incendiariis capitis pena oft; 
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By the ſtatute of 8 H. 6. cap. 6. diſperſing of bills of 
menace to burn houſes, if money be not laid down in a 
certain place, was made high treaſon, if the houſes were 
burned accordingly : vide Rot. Par. 15 H. 6. n. 23. but 
x to the treaſon it is repeal'd by the ſtatute of 1 E. 6. 
cap. 12. and 1 Mar. cap. 1. but the felony remains till in 
aſe the houſes be burned. (e) 

In caſes of wilful burning of houſes the indictment 
runs, Quod felonice, voluntari? & malitioſe combuſſit domum, 
without ſaying domum manſionalem, as in caſe of burglary. 
(:, P. C. p. 67. 

| And 3 this felony theſe things are inquirable, 
+: 1. What ſhall be ſaid domus. 2. What domus of ano- 
ber. 3. What a malicious and wilful burning. 4. What 
kind of felony this is. 5. Whether and how clergy is 
c WW allowable. 

| I. What ſhall be ſaid domus. 

It extendeth not only to the very dwelling-houſe, but 
to all out-houſes, that are parce] thereof, tho not conti- 
zoous to it, or under the ſame roof; as in caſe of bur- 
glary, the barn, ſtable, cow-houſe, ſheep-houſe, dairy- 
houſe, mill-houſe. Co. P. C. p. 67. 11 H. 7. 1. 5. ( 

But if the barn or out-houſe be not parcel of a dwell- 
ug houſe, it is not felony, unleſs the barn have hay or 
corn in it (g), and then, tho it be no parcel of a dwell. 
ug houſe, it is felony, 4 Co. Rep. 20. a. Barbam's caſe ; 
but if the barn have only hay in it, and not corn, the 
fender ſhall have his clergy ; but if it hath corn in it, 


e) But ſince by the 9 Geo. I. cap. (f) The words of the book are, 
u. it is made felony withcut benefit becauſe the barn was V. to the 
i clergy, knowingly to ſend any let= Houſe, it vas helden to be f | ny; to 
& without a name ſubſcribed, or make which ſerve our author's pur- 
med with a fictitious name de- poſe we are not to underſtand there- 
mading money, veniſon or other by its being contiguous, but being 
uuble thing. This ſtatute is a= ſo near the houſe, as to be parcel 
ended by Stat, 27. Geo. 2. c. 18. thereof, 
owingly to ſend any letter without (g) But by 22 & 23 Car. 2. cap. 5. 
tame, or with a fictitious name, lt is felony maliciouſly to butn in 
manding money, veniſon, or any * the night-time any rick or ſtack of 
ber valuable thing, or threatening * corn, hay or grain, barns or other 
vithout any demand) to kill ary of © out-hovies, or buildings, or kilns 
be king's ſubjects, or to fire their © whatſoever.” So that now, tho 
es, out-houſes, barns, or ricks, the barn he empty, it is felony ; and 
made felony without benefit of ty 9 Ces. I. cap. 22. clergy is taken 
450 : away from the offender, 

he 
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thereby intending maliciouſly to fire the houſe of B. if 
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he ſhall be excluded of clergy, tho not parcel of a dwel. 
ing-houſe, Co. P. C. p. 69. | 

The burning of a frame of a houſe was no fe 
the common law, but was made felony by the ſtatute d 
37 H. 8. cap. 6. but that ſtands repeal'd by 1 E. 6. cop. 12, 
and 1 Mar, cap. 1. | 

The burning of a ſtack of corn was no felony by the 
common law, but the attempting of it was made felony 
by the ſtatute of 3 C 4 E. 6. cap. 5. (5), but that is fe. 
peal'd by 1 Mar. cap. 1. (i) i 

But by the ſtatute of 43 Eliz. cap. 13. the wilful and 
malicious burning of any barn, or ſtack of corn, or grin 
within the counties of data Cumberland, Vi. 
morland or Durbam, is made felony without benefit of 
clergy. (k) 

II. What ſhall be ſaid the houſe of anot ber. 

A tenant for years of a houſe ſets fire to his own houſe, 


he burn his own houſe, and alſo thereby burn the houle 
of B. this is felony ; but if he burn not the houſe of 8 
according to his deſign, but only burn his own houſe 
this is not felony, but a great miſdemeanor, for which he 
was ſet in the pillory, fined, and perpetually bound tt 
the good behaviour, and yet it was of a houſe in the cit 
of London, and laid that he did it ed intentione to burn the 
houſes of others. M. 10 Car. 1. B. R. Croke 37 7. Hol 
caſe, adjudged. | 

III. It muſt be a burning of a houſe of another; tl 
fore if A. ſets fire to the houſe of B. maliciouſly to bun 
it, but either by ſome accident or timely prevention i 
fire takes not, this is no felony, tho it were a malicio 


(5) This ſtatute does not make the WP 22. it is felony without bene 
attempt felony generally, but only of clergy to ſet fire to any bowl 
where divers perſons to the number barn or out houſe, or to any hot 
of twelve are aſſembled for that pur= cock, mow, or ſtack of corn, ſin 
poſe, and continue together for the hay or wood, 8 
ſpace of an bout after proclamation % By 1 Geo, 1. cap. 48. it is feln 
to depart, or where any above the maliciouſly to ſet on fire any wer 
number of two, and under twelve, underwood or coppice. By this ® 
ſhall after proclamation, as aforeſaid, tute clergy is not taken aw2y; * 
in a forcible manner attempt the by 9 Ges. I. cap. 22. it is felony ws 
ſame. out benefit of clergy to cut 

(i) But it is made felony by 22 & deſtroy any trees planted in any # 
23 Car, 2. cop, 7. and by g Gee, I, nue, orchard, garden, or plantuln 


attempt 
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tempt, for the words are incendit & combuſſit, but if he 
ud burned part of the houſe, and the fire is quenched, 
ec goes out before the whole houſe be burned, it is felony, 
0. P. C. p. 66. Dalt. cap. 105. (1) | 

It muſt be a wilful and malicious burning, otherwiſe it 
not felony, but only a treſpaſs. 

And therefore if A. ſhoot unlawfully in a hand-gun, 
uppoſe it be at the cattle or poultry of B. and the fire 
ercof ſets another's houſe on fire, this is not felony, for 


ptention to burn the houſe thereby, againſt the opinion of 
Dult. cap. 105. P. 270. (m) 

But if A. have a malicious intent to burn the houſe of 
and in ſetting fire to it burns the houſe of B. and C. 
the houſe of B. eſcapes by ſome accident, and the fire 


e malicious and wilful burning of the houſe of C. and 
may be indicted for the malicious and wilful burning of 
te houſe of C. Co. P. C. p. 67. (u) 

An infant of about fourteen years of age or under may 
guilty of malicious burning of houſes, if by circum- 
pnces it can appear he knew it to be evil. | 

Before me at Norfolk, a boy about the age of fourteen 
urs was arraigned upon two ſeveral indi ments for mali- 
us and wilful burning of two ſeveral houſes, the firſt 
his own father's, and it appeared, that when he had 
ly carried fire into the barn and fired it, he falſly 
rged another with the fact, and upon the boy's accu- 
on he was impriſoned, till it appeared clearly he was 
the offender : this boy was afterwards together with 
father and his other children entertained at a neigh- 
ir's houſe in charity, and the boy watching an oppor- 


Ile, cazried fire out of the kitchen into the room 
furzes, and ſet fire in it and went out, and thus burnt 


ie he was queſtioned, and at length confeſſed freel 
vhole circumſtances of both facts, he was indicted, 


e Edie. p. 506. =—=Wredburne, State Tr. Val VI. 

a) Ibid. b. 222. 

dee the caſe of Coke and I 
4 


do the act he was doing were unlawful, yet he had no 


les in the houſe of C. and burneth it, tho 4. did not 
tend to burn the houſe of C. yet in law it ſhall be ſaid 


ty, when none were in the houſe but a child in the 


cond houſe, and the child in the cradle; for both 
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P. 67. 11 H. 7.1.6. 


certain it is, that at this day clergy is not allowable 


been to deny clergy to thoſe convict of this crime; 
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and upon his arraignment pleaded, and upon his trig 


craftily inſiſted, that he was under fourteen years of age; f 
but I directed the jury, that it appeared by the circun. Wl ;; 
ſtances, that his malice ſupplied his age, for it appeared, 5. 
that he underſtood the evil of the firſt offenſe when te Will 
did it ſo ſecretly, and yet charged another wrongfully, be. 
but if there had been any doubt of the firſt burning, 
yet he could not but be conuſant that the ſecond burning WM the 
was a great crime, when he ſaw another formerly charged par 
by him with the firſt burning committed as for felony; Here 
but yet for my farther ſatisfaction, and in reſpe& -e nt 
boy ſeemed very little, I took farther examination touch. bun 
ing his age, and his father, being by, freely conſeſſali at 
and was content to ſwear, that he was above fourteti dei 


and near fifteen years of age, and he was convicted an 
executed. | | 

IV. What felony this is. | 

And it ſeems unqueſtionable, that the burning of a dw 
ing-houſe, or any part thereof, or any out-houſe pi 
thereof, was a felony at common law, and ſo was alſo th 
burning of -a barn with hay or corn in it, tho not parce 
of a dwelling-houſe, but ſtanding at a diſtance. Co, P, 


V. But as to the point of the not allowing of clergy 
therein, there may be ſome matters to be examined 


party convicted of wilful and malicious burning of 
dwelling-houſe, or of a barn with corn; quod vide 11 
Rep. 34. Poulter's.caſe adjudged per omnes Fuſtic. Fl 
Com. 475. Co. P. C. p. 67. and the conſtant practice hal 


vide in the reſolution of Poulter's caſe. 

And the ſtatute of 4 & 5 P. & M. cap. 4. takes 2 
clergy from all acceſſaries before to the offenſes of wi 
burning any dwelling-houſe, or of any barn then haut 
corn or grain in the ſame; and ſurely they took the h 
to be, that the principal was by law ouſted of his clery 
or otherwiſe they would not have ouſted the acceſſar 
his clergy. Ng 

But then the queſtion remains, what it was that oul 
the principal of his clergy ? | 
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By the ſtatute of 23 H. 8. cap. I. clergy was ouſted 


from all perſons found guilty of wilful burning of any 
dwelling-houſes or barn, wherein any grain or corn ſhould 
happen to be, and from all perſons found guilty of 
abetting, aiding or counſelling thereof, viz. acceſſaries 
before ; except perſons in order of ſubdeacon, or above. 


The ſtatute of 1 E. 6. cap. 12. as to divers offenſes. 


therein particularly mentioned, which are for the moſt 
part alſo included in the ſtatute of 23 H. 8. carried the 
a excluſion of clergy farther, viz. as to ſtanding mute, or 
nt directly anſwering, but mentions not at all wilful 
burning of houſes, or barns with grain; and enacted, 


their clergy, as they ſhould have had before 1 H. 8. 
So that by the act of 1 E. 6. clergy was reſtored to burn- 
ing of houſes and barns with corn, notwithſtanding the 
tute of 23 H. 8. or any other ſtatute made ſince the 


narſon from his clergy reſted upon the ſtatute of 23 H. 8. 
en the ſtatute of 1 E. 6. had reſtored him to his clergy. 
The ſolution therefore of this matter is upon two acy 
wunts. 8 

1, Some have thought that the wilful burning of houſes 
13 not within clergy by the common law, nor by the 
atute of 25 E. 3. cap. 4. becauſe it was an hoſtile act (o), 
dd therefore, as until the ſtatute of 4 H. 4. cap. 2. Inſi- 
utores viarum & depopulatores agrorum, joined with ano- 
er felony, and ſo found, were ouſted of their clergy, 
cauſe ſavouring of acts of hoſtility, ſo incendiatores 
morum were even. by the common law ouſted of clergy 
ore the ſtatute of 23 H. 8. and fo are not reſtored to 
ergy by the general clauſe of the ſtatute of 1 E. 6. and 
ls I remember was delivered as the reaſon of the exclu- 
in of clergy from wilful burning by Mr. Attorney Ney, 


F the court. 
But I think this will hardly help the matter, 1. Becauſe 
d poſſibly clergy might not be allowed at common law 


(r) And fo. interpretatively the king himſelf, which by that 
ſeliny touching the perſon of ſtatute was ouſted of clergy; 
ciera 


PII 


that in all other caſes of felony perſons indicted ſhall have 


firſt year of Henry VIII. and if the ouſting of the principal 


Car. 1. in the king's bench, and ſeemed to be aſſented to 


vilful burning, yet the ſtatute of 25 E. 3. cap. 4. pro 
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in the ad of 25 H. 8. wherein burning of houſes and 
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clero extends clergy to all treaſons and felonies touchin 
other perſons than the king himſelf, and his royal majeſty, 
2. Becauſe then as well a burning of a barn with hay, à 
a barn with corn, would be excluded from clergy, fo 
the one is as hoſtile as the other. | 

2. Others have thought that the ſtatute of 4 U 5 P. 
M. cap. 4. taking away clergy from the acceſſaries before, 
doth take away by neceſſary conſequence the clergy from 
the paincipal, for it were not reaſon to think the acceſſi 
before, ſhould be in a worſe condition, than the principal 

ender, and therefore virtually and implicatively, and 
by neceſſary conſequence it takes away clergy from the 
principal in all thoſe caſes, where it takes it from the 
acceſſary before; and beſides, if the principal had his 
clergy, the acceſſary could not be arraigned, and this | 
think is true, tho this caſe needs not this belp. 

But I think, and ſo is the book of 11 Co. Rep. 34, 35. 
that the ſtatute of 25 H. 8. cap. 3. which extends to take 
away clergy in all thoſe caſes which were within 23 H. b. 
cap. 1. and particularly recites that of burning houſes 
and barns with grain, and farther extends that excluſion 
to ſtanding mute, not directly anſwering, challenging 
above twenty, I ſay that ſtatute of 25 H. 8. was in great 
part repealed by the ſtatute of 1 E. 6. and is entirely re- 
vived by the ſtatute of 5 & 6 E. 6. cap. 10. not only u 
to the point of ouſting clergy upon examination (9), but 
alſo as to the excluſion of clergy in thoſe caſes mentioned 


barns with corn is expreſly mentioned, ſo that conſequent- 
ly this ſtatute of 5 & 6 E. 6. reviving the ſtatute of 
25 H.8. repeals the generality of that clauſe in 1 E 6 
whereby clergy was let in, in all caſes there not enumerated, 


(p) This relates to the ſecond they had been tried and fount 
clauſe of the 25 fl. 1. cap. 3. guilty in the ſame county where 
whereby it is provided, that if the offenſe was committed, if 
any perſons be indiQted in one appears to the juſtices by th 
county for ſtealing goods in evidence, or on examination 
another, and ſtand mute, or that it was ſuch a felony, u 
challenge peremptorily above found guilty thereof in thi 
twenty, or will not direQly an- country where committed, the 
ſwer, they ſhalt be put from would have loſt their clergy 
their clergy, in like manner as if the 23 fl. 8, cap. 1. 


. 
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And conſequently the periods of this caſe of clergy. in 


Lvilful burning ſtand thus: 3 

1. Before 23 H. 8. clergy was allowable therein by 
ſorce of the ſtatute of 25 E. 3. 71 clero. . 

2. After 23 H. 8. until 25 H. 8. clergy was allowable 
ſor the acceſſary in all caſes, and for the principal in all 
caſes, but finding him guilty. ee 

3. After 25 H. 8. until 1 E. 6. clergy was taken away 
from the principal as well where he ftands mute, not 12 
rectly anſwers, or challenges above twenty, as where he 
is found guilty. * . . : 

But the acceſſaries as well before as after were to have 
clergy. A 
g's 1 E. 6. till 5 & 6. E. 6. when the ſtatute of 


| 13 H. 8. was revived, both principal and acceſſaries had 


their clergy in all caſes of burning. 

5. After 5 & 6 E. 6. till 4 & 5 P. & M. cap. 4. the 
principal was excluded in all caſes, wherein he was ex- 
e cuded by the ſtatute of 25 H. 8, as well where he ſtood 
. aue, challenged above twenty, did not directly anſwer, 
+ Ws where found guilty (999. oh | 
1 the aceeſſaries before, as well as after, had their 

ergy. 1 4 ag. ER: | 
6 By the ſtatute of 4 & 5 P. & M. cap. 4. until this day, 
cceſſaries fir are Excluded of clergy in all caſes, but 


cceſſaries after have their clergy. 
But yet there ſtill remain two doubts, | 


|, Whereas, the ſtatute. of 4 & 5 P. & M. cad. 4. ex- 


1 ends to ouſt clergy from the-acceſſary, as well as if he be 
nted as convicted, and conſequently if. outlawed, he 


ball not have clergy, becauſe it is an attainder ; the ſta- 
ute of 25 H. 8. extends only to finding guilty, challeng- 
lg above twenty, ſtanding mute, or not directly anſwer- 
ig, and it ſeems in attainder of the principal by out- 
wry he ſhall have his clergy ; therefore quære, whether 
atainder by outlawry ouſts the principal of clergy upon 
"_ of 23 or 25 H. 8. | 
01. I, | 


1 By ; 2. 4 M. clergy is taken away in caſes of 
Mew ry alſo. | 
| : t 


P p 2, Whereas 
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2. Whereas the ſtatute of 4 & 5 P. & M. cap. 4. hath 
no, exception of perſons in the order of ſub-deacon ; but 
acceſfaries' before are ouſted of their clergy in all caſes by 
that ſtatute, tho in orders. 4 * 

Yet by the ſtatute of 25 H. 8. which is relative to the 
ſtatute of 23 H. 8. principals in the order of ſub-deacon, 
or above, have their clergy in the caſe of arſon, for by 
the ſtatute of 23 H. 8. clergy is ſaved to men in orders, 
where found guilty ; and by the ſtatute of 25 H. 8. in 
caſes of ſtanding mute, c. they are ouſted of their clergy 
as if found guilty, in which caſe men in orders had their 
clergy, and fo the reviving of the ſtatute of 25 H. 8. by 
that of 5 & 6 E. 6. lets in men in orders to their clergy 
in caſe of arſon, which ſeems to make this abſurdity, that 
the principal in arſon ſhall have the benefit of clergy if 
in orders, but the acceſſaries Before, tho in orders, are 


— 
t 


excluded by the general penging of the act of 4 & 5 P. Nie 
„ Sod „ as EY | i 

And herein there will ariſe a difference as to men in or- Wljnnci 
ders in relation to the benefit of clergy, between the caſe Pine 
of being principal in wilful burning of houſes, and the in 
caſe of being principal in robbery in or near the highway, el. 
or robbing in a dwelling-houſe, putting the dweller in WW Ane 
fear, or murder of malice prepenſe ; for the act of 1 f. {Wrece 
6. cap. 12. excludeth them from their clergy generally tts 


may 
cepted by the ſtatutes of 23 and 25 H. 8. Are 
ut this ſtatute of 1 E. 6, making no mention of ons 
burning of houſes, the exctuſion' of them from clergy, 11": 
reſting upon the ſtatute of 25 H. 8. revived by 5 & 6 1 4nd 
G. When eo, i oceſs 
| n The 
| $1n tl 
fudge 
writin 
| ſhall 
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without exception of men in orders, tho they were ex- 
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G H A N 1. 


Cxcerning felonies by the common. law, relating to the 
bringing of felons to juſtice, and the impediments 
thereaf, as eſcape, breach of priſen, and reſcue ; and firſt 


tuching arreſts. 


COME now, according to the method propounded, 

to conſider thoſe felonies that relate to the public 

ulice of the kingdom in bringing malefactors to their due 
priſhment, and the impediments thereof, and they are 

uncipally three, viz. 1. By the party arreſting or impri- 

ning, as voluntary eſcapes, 2. By the party arreſted 

nd impriſoned, as breach of priſon. 3. By a ſtranger, 

; reſcue of felons. | 

And in this order I ſhall examine theſe offenſes ; but as $ee Burn. 
receſſary preliminary thereunto, I ſhall firſt conſider of Edit. 1576. 
relts and impriſonment for capital offenſes, by whom Tit. Ar- 
may be done, and where lawful. ut *. 
Arreſts of malefactors are of two kinds, 1. Either by 1 Hawk. 


oi Rons thereunto by law deputed, or 2. By private per- P. C. ch. 
1 38 | | | — 13, 14, 
E. ad the former is again of two kinds, Either, 1. By Rlackt. 


els of law, or 2. Virtute oſficii. | Com. ch, 
The former again is of two kinds, 1. Either by pro- xi. p. 28g, 
bin the king's name, 2. Or by warrant in the name of . 

judge or juſtice thereunto authorized, and that either 

Writing or ore Fenus. 

| ſhall purſue this order, and 

|. Shall begin with the firſt of theſe, namely, arreſting 

"tue of the king's writ, 

Regularly no proceſs iſſues in the king's name and by 

b writ to apprehend a felon or other malefactor, unleſs 


. 
Pp 2 there 
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But by the ſtatute of 6 H. 6. cap. 1. if A. de B. in 


| oy one Capias ſhall: iſſue, where the party is indide 
and 1 


S. having three months at leaſt between the Teſte and 
turn, or otherwiſe no Exigent to iſſue; but the proceſ 
the king's bench is excepted. | 
dicted in another county, than where converſant. 


- terminer may iſſue. proceſs againſt felons in a fore 


judge. 
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there be an indictment, or matter of record. in the cour 
upon which the writ iſſues. 

Anciently the proceſs upon an appeal or an indiame 
of felony was only one Capias, and thereupon an Exigen 
22 Aſſiz. 81. 

By the ſtatute of 25 E. 3. cap. 14. there are to be 20 
pias and an Alias with a command to the ſheriff to ſe; 
the goods of the felon, and then an Exigent. 
But it ſhould ſeem by the book of 8 H. 5,6. that t 
ſtatute extended not to felony of death, but that the 
ſhould be only one Capias, and then an Exigent. 


mitatu S. be indicted in the king's bench in Middle 
there ſhall go out one Capias into Middleſex, another int 
S. and each ſhall have fix weeks at leaſt between the 7 
and return, and upon Non inventus returned then an E 
igent. IL 

But if he be not named of another county, then it { 


and upon that an Exigent: this ſtatute was made duri 
the king's pleaſure ; but by the proviſo in the ſtatute 
8 H. 6. cap. 10. it ſeems to be made perpetual, 
By the ſtatute of 8 H. 6. cap. 10. if A. de B. in em. 
be indicted or appealed in com. W. before juſtices afly 
ed, there ſhall go out firſt a Capias in Com. W. and up 
Non inventus returned a Capias, with proclamations in « 


But this ſtatute only extends, where the party is | 
By the ſtatute of 5 E. 3. cap. 11. juſtices of ojer 


county, and theſe proceſſes ought or at leaſt By 

are moſt fit to iſſue in the king's name under the Tefe 
the chief judge, for which purpoſe all clerks of 3 
have a ſpecial ſeal, and iſſue their proceſs in the l 
name in caſe of felony, where they go to the out 
tho ſome other warrants are made in the name of i” '* 


A 
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And in all caſes the king's writs are directed to the 
cif, and he executes the writ himſelf, or by his war- 
ut under ſeal to the bailiffs. 


ng and preſervation of the peace, and therefore include 
wn omittas propter aliquam libertatem; quod vide 5 Co. 


ö. 93. 4. 
100 in this cafe the ſheriff or his bailiff may require 
ry perſons preſent to aſſiſt him in execution of the writ, 
1d he that refuſeth to aſſiſt him, is indictable and pu- 
ihable by fine and impriſonment. 
ll. The ſecond kind of arreſt is by warrant under the 
al of the juſtices thereunto authoriſed, as juſtices of oyer 
id terminer, or of gaol-delivery, or juſtices of peace. 
And herein theſe things are conſiderable : 1. What are 
e eſſentials of ſuch a warrant, without which it is void 
law. 2. Who may grant a warrant to apprehend a fe- 
n. 3. To whom, and 4. In what order or method it is 
be granted, or by Executed, and in what caſe. 
1, As to the firſt of theſe, 
lt is 9 that ſuch warrant expreſs the name of the 
uty to be taken; for a warrant granted with a blank 
u ſealed, and after filled up with the name of the party 
be taken is void in law. Dalt, cap. 117. p. 329. (a). 
lt muſt be under ſeal, tho ſome have thought it ſuffi- 
ent if it be in writing ſubſcribed by the juſtice, Dalt. 
p. 117. p. 328. vide 2 Co. Inſtit. ſupra ſtatutum de fran- 
wbus priſonam, p. 591. and the failing in theſe things 
ll make the warrant void, and fubie& the officer to a 
ſe impriſonment ; tho in ſome 1 the want of due 
ality may be blameable in him that makes the war- 
it, yet ĩt will not therefore ſubject the officer to a falſe 
tiſonment, if the matter be within the juriſdiction of 
that makes it; as for inſtance, | 


h matters as ſhall be obje&ed againſt him, ex parte de- 
1 regis, Without n the certainty of the crime, 
ls not regular, Lambard's juſtice, 95, 96. 2 Cs Inſtit. 

| Pp 3 $91. 


(a) New Edit. yy 574. 


And upon theſe writs the ſheriff or his bailiff may break Foſter. 
pen doors to take the offenders, for they are for the 136. 320. 


A warrant by a juſtice to apprehend J. S. to anſwer 
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591. 615 tho Mr. Dalt. cap. 117. p. 329. gives inſtance; 
ot ſuch warrants granted by Popham chief juſtice. 

And therefore, if before commitment a. perſon ſo a9. 

rehended ſhould be removed into the King's bench by 
Flabeas Corpus upon ſuch a warrant, or ſhould be com. 
mitted upon ſuch a general Mittimus, he ſhould be gif 
charged; or in caſe he ſhould be reſcued upon ſuch an yy. 

rehenſion by ſuch a warrant, or be voluntarily let go þ 
Ho that apprehends him, (tho it may be the true * 
of the warrant were felony,) yet it not being expreſſed i 
the warrant, ſuch an eſcape or ſuch a reſcue would na 
be felony. | * | 

Yet it may excuſe the officer in falſe impriſonment, if 
the true caule were felony, or any miſdemeanor withi 
the cognizance of him that makes the warrant, for it | 
but an erroneous, not a void warrant, and it is not rea 
ſonable to ſuppoſe the officer ſhould be conuſant of th 
formalities of — or adviſe with counſel upon all oc 
caſions, whether the warrant were in ſtrictneſs of law re 
gular, eſpecially in ſuch a caſe where the error of thi 
nature hath been ſeconded with common practice; but 
this hereafter, 

2. As to the 2 that may grant a warrant for x 
prehending a felon, 

The chief juſtice of the king's bench or any other judy 
of that court may iſſue a warrant in his own name, ſe 
the apprehending and bringing before him any perk 
touching whom oath is made of a felony committed, 
of ſuſpicion of felony upon him, into any county of En 
land or Wales, for they are intruſted with the conſervati 
of the peace through all England, and are more tl 
juſtices of peace or oyer and terminer; and this hath be 


- uſual in all ages. 


But to avoid the trouble to the country in bringing i 
offenders, they uſually dire& their warrants to apprehe 


the parties, and bring them before ſome juſtice of pea 


near adjoining, either to be examined or bound over 
the ſeſſions, and farther to be proceeded againſt accord 

to law. h 
And thus their warrants ought to run in caſes of ſu 
ty of the peace or good behaviour againſt a perſon in! 
other countv, than where they are, by reaſon of the! 
tute of 21 Fac, cap, 8. 2 0 f 1 
will 
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Juſtices of oyer and terminer may alſo iſſue their war- 
nts in the counties within their commiſſion for appre- 
tending felons or other maletaQtors, or for ſurety of the 
jeace within their limits; guære, whether they may not 
ſue their warrants for any indicted of felony within their 
mecints, tho they are abroad in à foreign county, by 
the ſtatute of 5 E. 3. before-mentioned? , | 

juſtices of peace may alſo iſſue their warrants within 
the precinQs of their commiſſion for apprehending per- 
ſons charged of crimes within the cognizance of the ſeſſions 
of the peace, and bind them over to appear at the ſeſſions, 
ind this, tho the offender be not yet indicted. 

And therefore the opinion of my lord Coke, 4 Inflit. 
177, is too ſtrait-laced in this caſe, and, if it ſhould be 
received, would obſtruct the peace and good order of the 
kingdom; and the book of 14, H. 8. 16. upon which he 
grounded his opinion, was no ſolemn reſolution, but a 
ſudden and extrajudicial opinion, and the defendant had 
liberty to mend his plea as to the circumſtance of time, 
tothe end it might be judicially ſettled by demurrer, which 
was never done; and the conſtant practice hath obtained 
contrary to that opinion; quod vide Dalt. cap. 117, (G). 


juſtice of peace upon oath made by A. of a felony com- 
mitted, and that A. ſuſpects B. and ſhews his cauſe, can- 
not iſſue a warrant to bring B. before him for farther 
examination, and thereupon commit or bind him over to 
the aſſizes or ſeſſions, becauſe it muſt be the proper ſuſ- 
picion of A. himſelf, and AJ. may arreſt him upon the 
ſcore of his own ſuſpicion, but not by warrant of the 
juſtice ; I think the law is not ſo, and the conſtant prac- 
lice in all places hath obtained againſt it, and it would 
be pernicious to the kingdom. if it ſhould be as he delivers 
t, tor malefactors would eſcape unexamined and undiſ- 
covered, for,a man may have a probable and ſtrong pre- 
ſumption of the guilt of a perſon, whom yet he cannot 
poſitive ſwear to be guilty. | h ; 
Therefore I think, that if A. makes oath before a 
juſtice of peace of a felony committed in fact, and that 
Pp4 he 


(% New Edit. p. 576. 


And whereas my lord Coke, ubi ſupra, faith alſo, that a 


N 
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ble, or he to whom the warrant is directed, may arref 


take him, may take his examination, and commit him to 


and there is taken, he muſt not by virtue of that warrant 
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he ſuſpeQs B. and ſhews probable cauſe of ſuſpicion, the 
juſtice may grant his warrant to apprehend E. and 0 
bring him before him, or ſome other juſtice of peace o 
be examined, and to be farther proceeded againſt, as 0 ! 
law ſhall appertain; and upon this warrant the conf. 


him, and if occaſion be, may break doors to take hin 
if within a houſe, and will not upon demand render him. 
ſelf, as well as if it were an expreſs and poſitive charge 
of felony ſworn by A. againſt him, and ſo hath common 
practice obtained notwithſtanding that opinion: wide ſta. 
tute Weſim. 1. cap. 15. (e), 13 E. 4. 9. a. | 

But a general warrant upon a- complaint of a robbery 
to apprehend all perſons ſuſpe&ed, and to bring them be- 
fore, Sc. was ruled void, and falſe impriſonment lies 
againſt him that takes a man upon ſuch a warrant, P 
24 Car. 1. upon evidence in a caſe of juſtice Sally's 
warrant before juſtice Roll. | 

If A. hath committed treaſon, tho the juſtices of the 
peace have no cognizance of it as treaſon, yet they hare 
gognizance of it as a felony, and as a breach of the 
peace, and therefore a juſtice of peace upon information 
upon oath may iſſue his warrant to take him, and may 
take his examination, and commit him to priſon. 

A. commits a felony in the county of B. and then goes 
into the county of C. upon information given to a juſtice 
of peace of the county of C. he may iſſue his warrant to 
gaol in the county of C. from whence he may be removed 
y habeas corpus to the county of B, for his trial, 
I A. commits a felony in the county of B. and upon 
a warrant iſſued againſt him by a juſtice of peace in the 
county of B. he is purſued and flies into the county of C 


be carried to a juſtice of peace of the county of E. where 
he committed the felony, but to a juſtice of peace in the 
county of C. where he was taken. | 
But if A. were taken by the warrant in the count) 0 


B. and breaks away into the county of C. and be - 
= | . take 


(c) 2 Co. Inſt. p. 185. 
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be either brought to a juſtice of the county of C. where 
he was laſt taken, or before the juſtice of the county of 


J. 4. 9. 4. 


ind happens to be in the county of C. and there complaint 
s made to him of a felony in the county of B. where he 


rrehend the party, ſo neither can he impriſon in the coun- 
ty of C. becauſe an act of juriſdiction, but he may take 
in oath of a party robbed in purſuance of the ſtatute of 
27 Elix. or he may take an examination, or information, 
or recognizance in a foreign county, but cannot compel 
them by impriſonment. P. 7 Car. 1. Croke, n. 3. Helyar's 
caſe (d), Dalt. cap. 6. and 117. (). 


tho by ſeveral commiſſions, as the recorder of Landon is, 
nothing is more uſual for him, than whilſt he lives in the 
county to ſend his warrants to apprehend malefaQors in 
another, and to ſend them to Newgate, which is the com- 
mon gaol of both counties, London and Middleſex. 


directed. 

The juſtice that iſſues the warrant, may direct it to a 
private perſon if he pleaſes, and it is youry but he is not 
ompellable to execute it, unleſs he be a proper officer. 
H. 8. 16. Dalt. cap. 117. Pp. 332. (f). 

The warrant is ordinarily directed to the ſheriff or con- 
ables, and they are indictable, and ſubject thereupon to 
fire and impriſonment if they negle& or refuſe it. 
lf directed to the ſheriff, he may make a warrant to his 
rant ff to execute it. 
where to a conſtable, tithing-man, Cc. he muſt execute it 
in thefWimſelf, and may not ſubſtitute another; but he may call 
ny perſons to aſſiſt him, and they are bound to aſſiſt 
m, and are indictable if they neglect or refuſe to aſſiſt: 
& Dalt. ubi ſupra. $2454 
If directed to the conſtable of D. he is not bound to 
tecute the warrant out of the precincts of his conſtable- 
wick, 


, Car, 211. (e) New Edit. p. 25 & 575. (f) New Edit. p. 577. 


ken upon freſh ſuit by them that firſt took him, he may 
2. by whoſe warrant he was firſt taken; for in ſuppoſi- | 
non of law he was always in cuſtody : vide dubitatur 13 


If A. be in commiſſion of the peace in the county of B. 


u in commiſſion, as he cannot iſſue a warrant out to ap- 


But if A. be a juſtice of peace in two adjacent counties, 


3. Touching the perſons to whom a warrant may be 
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ſary nor fit to bind over the party to proſecute; for poſ. 
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wick, but if he doth it out of his conſtablewick, it 5 
good z and ſo it was ruled in Norfolk in an action of treſ. 

A S. , . 

r 4. Touching the order in granting it. 

1. It is convenient, tho not always neceſſary, to tale 
an information upon oath of the perſon that deſires the 
warrant, that a felony was committed, that he doth of. 
pe& or know F. S. to be the felon; and if ſuſpeded, BW 
then to ſet down the cauſes of his ſuſpicion. 

2. If the charge of the felony be poſitive and expref, 
then it is fit to bind the party by recognizance to ptoſe- 
cute, before the warrant be iſſued. 

But if it be only a charge of ſuſpicion, and the buſ- 
neſs requires farther examination, then it is neither neceſ. 


ſibly upon the bringing in of the party accuſed, and far- 
ther examination of the fact, there may be cauſe to di- 
charge him, and thus I think Mr. Dalton to be intended, 
cap. 117. P. 334. (g), the caſe before chief juſtice Fl:mming, 

3. The warrant may iſſue to bring the party before 
the juſtice that granted the warrant ſpecially, and then the 
officer is bound to bring him before the ſame juſtice ; but 
if the warrant be to bring him before wa juſtice, thenit 
is in the election of the officer to bring him before what 
juſtice of the county he thinks fit, and not in the elec 
tion of the priſoner. 5 Co. Rep. 59. b. Fofter”s caſe. 

4. Touching the demeanor of the officer in executing 
the warrant. 


If it be a warrant for felony, or a warrant for ſurety x 
the peace, the officer may break open the door, if he Me. 
| ſure the offender is there, if after acquainting them oft 
buſineſs, and demanding the priſoner, he refuſes to op an 
the door, tho the party be not indicted; and this is thn. 
conſtant practice againſt the opinion of my lord al. 
4 Inſt. 177. quod vide Dalt. cap. 117. p. 333. (J). ah 
And ſo it is if the warrant be only upon ſuſpicion off b 
lony, as hath been ſaid before, for in both caſes the H on 
ceſs is for the king, and therefore a Non omittas is nyc 
plied, and he that diligently conſidereth the ſtatute nen 


10 


(g) New Tait. cap. 169. p. 579. (b) New Edit, p. 578. 
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Weſim. 1 cap. 15. (i), and the ſtatute of 2 3 P. M. 
cop. 10. will find that an impriſonment may be made by 
the juſtice, as well for ſuſpicion of felony, as for an ab- 
ſolute charge of felony, and that as well before indictment 
zs after. , Wot oder ol 21/197 2000 [ 
And by the book of 13 E. 4.9. a. A man that arreſts. 
upon ſuſpicion of felony,” may break open doors, if, the 
party refuſes upon demand to, open them, and much more 
may it be done by the juſtice's warrant, | | | 
It the officer be demanded he muſt ſhew his warrant, | | 
but if he doth it virtute officti as a conſtable, Tec. it is ſuf- | 
fcient to notify that he is the conſtable, or that he ar- 
reſts in the king's name. Dalt. uli ſupra, 6 Co; Rep. 54. 
a. 9 Co. Rep. 69, a. Mackally's caſe, 5 
Laſtly, What is to be done after the warrant ſerved, 
and when the. perſon accuſed is, brought before the juſtice 
thereupon. _” „ CT try 
f there be no cauſe to commit him found by the juſtice 
upon examination of the fact, he may diſcharge him. ' 
If the caſe be bailable, he may bail him. : | 
If he have no bail, or the caſe. appears not to be bail- | 
able, he muſt commit him, | 5 rate 14 
And being either bailed or committed, he is not to be 
diſcharged till he be. convicted or acquitted, or delivered 
by proclamation. Ca. P. C. cap. 100. p. 209. 
And this leads me to the Mitiimus, or the warrant to the 


- 


gaoler to receive him; and this is the ground of the fe- 


lony in caſe of a breach of priſon. Fit 
My lord Cate, 2 Inſtit, 59 1. makes three eſſential parts 
of the Mitti mus. | i | 
1. That it be in writing ſealed by the juſtice that com- 4 Black. 
mits, and without this part the commitment is unlawful, Com. ch. 
the gaoler is liable to a falſe impriſonment, and the wil- F. 39%: 
ful eſcape by the gaoler, or breach of priſon by the pri- 
loner, makes no felony, Boat * x vet 
But this muſt not be intended of a commitment in a 
court of record, as the king's bench, gapl delivery, or 
ſeſſions of the peace, for there the record itſelf, or the 
memorial thereof, which may, at any time be entered of 
ig To N record, 


(i) 2 Co. Int. 185. 
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| ſtable cannot break open a door. T. 9 Fac. B. R. 1 Bul- 
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record, are 2 ſufficient warrant without any warrant un- 
der ſeal. f 

2. That it expreſs the cauſe for which he is committed, 
namely felony, and what kind of felony. _ 

This ſeems requiſite to make the voluntary eſcape or 
breach of priſon felony, and alſo it is neceſſary upon re- 
turn of the Habeas Corpus out of the king's bench, be. 
cauſe that is the nature of a writ of right or writ of error ; 
to determine, whether the impriſonment be good or erro- q 
neous. 

But it ſeems not to make the commitment abſolutely ; 
void, ſo as to ſubje& the gaoler to a falſe impriſonment, 
but it lies in averment to excuſe the gaoler or officer, that . 
the matter was for fe ony. 15 

And alſo upon ſuch a general warrant without expreſ- 
ing any felony or treaſon, or ſurety of the peace, the con- 


ſtrode 146. Feſter's caſe. 
3. That it have an apt concluſion, viz. There to re. 
main till delivered by law. AC | | 
But if the concluſion be irregular, I think it make; 
not the warrant void, but the law will reje& that which 
is ſurpluſage, and the reſt ſhall ſtand. | | 
And therefore if the cauſe be expreſſed, and the con- 
cluſion irregular, as till farther order given by the juſtice, 
yet a breach of priſon under ſuch a warrant will be felo⸗ 
ny, yea, if the party be removed by Habeas Corpus, tho 
the concluſion be jrregular, yet if the matter appears to 
be ſuch, for which he is to remain in cuſtody, or be bail 
ed, he ſhall be called or committed as the caſe requires, 
and _ diſcharged ; but the idle concluſion ſhall be te- 
jected. wed 
: And therefore I do think that ſuch a warrant is a good 
juſtification in a falſe impriſonment, tho the right cor- 
cluſion be omitted, or tho the wrong concluſion be inſert 
ed, if the matter of the Mittimus be otherwiſe ſufficient 
to charge him in cuſtody, and therefore it is a lawful 
warrant - notwithſtanding the omiſſion or incongruity « 
the concluſion, ſp as to make the voluntary permiſſion 6 
an eſcape or the-breach of priſon felony. 1 
| F 
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By the ſtatute of 23 H. 8. cap. 2. the felons are to be 
ſent to the common gaol (i); and by the ſtatute of 4 E. 
z. cap. 10. the ſheriffs and gaolers are bound to receive 
them, whether committed by juſtices, or attached ex of- 
ſcio by conſtables, | g n 

previous to the commitment of felons, or ſuch as are 
charged therewith, there are required three things, 1. 
The examination of the perſon accuſed, but without oath, 
2. The farther information of accuſers and witneſſes upon 
cath. 3. The binding over the proſecutor and wit- 
neſſes unto the next afſizes or ſeſſions of the peace, as the 
caſe requires. ; r coin NILTHIAIOES 1823 

1. The examination of the perſon accufed, which ought 
not to be upon oath, and theſe exareinations ought to be 
put in writing, and returned-or'certiFed to the next gaol- 
delivery or ſeſſions of the peace, as the caſe ſhall require, 
by the ſtatute of 2 & 3 P. & M. cap. 10. and being {worn 
by the juſtice or his clerk to be truly taken, may be gi- 
yen in evidence againſt the offender. () 


| 3, 2 
1 — A 7 > 
3 


4 


2 And in order thereunto, if by ſome reaſonable occaſion 

the juſtice cannot at the return of the warrant take the 
kes examination, he may by word of mouth command the 
ich Wi conſtable, or any other perſon, to detain in cuſtody the pri- 


ſoner till the next day, and then to bring him before the 
juſtice ſor farther examination; and this detainer is juſti- 
table by the conſtable, or any other perſon, without ſhew- _ 
me the particular caſe for which he was to be examined, 
r any warrant in ſcriptis. T. 37 Eliz. Rot. 244. B. R. 


roughten and Marfbaw: (I) 
uires, . (i) 4nd not elſcrubere; ſo that it lar in the chief juſtice to refuſe read - 
de ke⸗ dould ſeem that commitments to ing the examinations of Stern and 
aw Priſon or the Gate-Houſe are ir- Boroſki at their trial; ſee Stare Tr. 
r ; ſee 2 Co. Ii. 43. Cro. Eliz, Vol. III. p. 470. But guære by ſer- 
30. and of this opinion was chief jednt 'Wilſen, if the ' chief juſtice 


janſt any other perſon named in 
m; it was therefore very irregu- 


was not right in ſuch refuſal? For 


+ *##- 


tion, but only to the witneſſes or 
accuſing, - ft 232 

(/) This caſe is reported in Moore 

408. by the name oi Broughton and 

But 


| Throgmerton and Allen, adjudged upon a demurrer. (*) 


x 
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But the time of the detainer muſt be reaſonable, there. 
fore a juſtice cannot juſtify the detainer of ſuch perſon 
ſixteen ox twenty days in order to ſuch examination. ( 

2. He muſt take information of the proſecutor or wil 
neffes in writing upon oath, and return to certify them a 
the next ſeſſions or gaol-delivery, and theſe being upon the 
trial ſworn to be truly taken by the juſtice. or his clerk, E. 
may be given in evidence againſt the priſoner, if the wit. 

be dead or. not able to travel. 1 rt; 

3. Before he commit the priſoner, he is to take ſurety 
of the proſecutor to prefer his bill of indictment at the 
next gaol-delivery or ſeſſions, and likewiſe to, give evj- 
dence; but if he be not the accuſer, but an unconcerned 
party that can teſtify, the juſtice may bind him over to 
give evidence; and upon reſuſal in either caſe may com- Ic 
mit the refuſer to gaol,, Stamf. P. C. p. 163. 4 Dalt. cap: 
116. p. 346. (n), 2 3 Pu M. cap. 10. and Dalt. cab. 
ane 2-1 d iD hit) 

And thus far of arreſts, by Warrant in writing. 

Next come to be. conſidered arreſts by command «©: 
tenus, or by order... 12 9 

The chief iuſtice, or other juſtice of the king's bench, 
may command ore tenus the marſhal or any of his depu- 
ties, commonly called tipſta ves, to 2 any perſon, 
and ſuch, command is a good juſtification in falſe impri- 
ſonment brought; altho - It be not in writing. 2. Altho 
no cauſe is expreſſed in the command, but only general 
ly to anſwer ſuch things as ſhall be objected againſt him 
ex parte domini regis. 3. Altho the eommand be ita guid 
habeas corpus coram capitali juſticiaro, c. quandicungut, 
Sc. ſor it ſhall be intended, wen the party complaint. 4, 
Altho the defendant declares not in his juſtification what 
he did with him in the mean time. P. 11. Car. B. K 


Altho, as hath been ſaid, a juſtice cannot grant a wat- 
rant to apprehend all perſons ſuſpected, but muſt name 


their names, yet I have known. in the King's bench upon 
we | | a riot 


oft, 


relat 


(m) See the caſe of Sravuge and (n) New Edit. cap. 168. p. 5% 
Tatebam, Cd. EI. $29, where it (e) New Edit, cap. 40. p. 10b. 
was adjudged, that the time of de- (7) 2 R. A. p. 558. 
tainer muſt not exceed three days. | 
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, riot committed in the night by perſons diſguiſed, and 
whoſe names have not been known, the court hath made 
in order to apprehend perſons that the party, who was 


lamined, and ſuch order of the court is a good warrant 
or the ſheriff or conſtable to do it; but what is thus done 
1 the higheſt court of ordinary juſtice, ' is not to be a 
attern for particular juſtices or inferior juriſdictions. 

[ have now done with arreſts by writs or warrants. 


ny warrant, C | 

f an affray be made in the preſence of a juſtice of 
ice, or if a felon be in his preſence, he may arreſt him, 
iddetain him, ex officio till he can make a warrant to ſend 
m to gaol, but then the warrant muſt be in writing to 
e gaoler, P. 23 Car. B. R. Sandford's caſe, and ſo he 
ay by hin js woe 7 preſent to arreſt. , Dalt. cap. 
17. p. 328. ( e i; beg 
A 3 ex officio arreſt a breaker of the peace 
his view, and keep him in his houſe, or in the ſtock 
he can bring him before a juſtice of peace. eint 
S if A. be dangerouſly hurt, and the common voice 
that E hurt him, or if C. thereupon comes to the con- 


5 


* - ; : 
$ if felony be committed, and A. acquaints him that 
did it, the conſtable may take him and imprifon him, 
04" keaſt till he can bring him before ſome juſtice of peace. 
5. bot if there be only ar affray, and not in view of the 
fable, it hath been held he cannot arreſt him without 
arrant from the juſtice ; but it, ſeems he may to bring 
offender before a juſtice, thd not compellible. 
uh, I come to the authority of every private perſon 
relation to arreſts of felons. 4 ev one 
A. commits a felony, B. who is a private'perfon,,may 
eſt him for that felony without any warrant ; nay far- 
, it A, will not ſuffer himſelf to be taken, but either 


* 


(p) New Edit, cap. 169. p. 574. 


cured, ſuſpects, and to bring them into the court to be 


come in the next place to arreſts, ex officio, without 


on, ble, and tells him that B. hurt him, the N e may 
* priſon him till he knows whether AH. dies or lives, T. 43 


lz. B. R. Dumbleton's caſe, or can bring him before a 


reſiſts. 
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But the. time of the detainer muſt be reaſonable, there. 
fore a juſtice cannot juſtify the detainer of ſuch perſon 
ſixteen ox twenty days in order to ſuch examination. (m) 

2. He muſt take information of the proſecutor ot wit- 
neſſes in writing upon oath, and return to certify them at 
the next ſeſſions or gaol- delivery, and theſe being upon the 
trial ſworn to be truly taken by the juſtice or his clerk, Et. 
may be given in evidence againſt the priſoner, if the wit- 

be dead or not able to travel. l 5 

3. Before he commit the priſoner, he is to take ſurety 
of the proſecutor, to prefer his bill of indictment at the 
next gaol- delivery or ſeſſions, and likewiſe to, give evi- 
dence; but if he be not the accuſer, hut an unconcerned 
party that can teſtify, the juſtice}, may bind him over to 
give evidence; and upon refuſal in either caſe may com- 
mit the refuſer to gaol. Stamf. P. C. p. 163. 4 Dall. caps 
116. P. 326. (u), 2 03 Pur M. cap. 10. and Dall. cap. 
20. P. 55. (4) ry VES4 0 e TT OE 

And thus far of arreſts; by warrant in writing. 

Next come to be. conſidered arreſts by command ere 
tenus, or by order. 16-301 

The chief iuſtice, or other juſtice of the king's bench, 
may command ore tenus the marſhal or "oy of, his depu- 
ties, commonly. called; tipſtaves, to. arreſt any perſon, 
and ſuch, command is a good juſtification in falſe impri- 
ſonment brought; altho 1 It be not in writing: 2. Altho 
no cauſe is expreſſed in the command, but only general 
ly to anſwer ſuch things as ſhall be objected againſt him 
ex parte domini regis. 3. Altho the command be it quad 
habeas corpus coram capitali juſticiaro, c. quandecungue, 
Sc. ſor it: hall be intended, wen the party complaint. 4. 
Altho the defendant declares not in his juſtification what 
he did with him in the mean time. P. 11. Car. B. R. 
T hrogmerten and Allen, adjudged upon a demurrer. (*) 

Altha, as hath been ſaid; a juſtice cannot grant a war- 


rant to apprehend all perfons: ſuſpected, but muſt name 


their names, yet I have known. in the King's bench upon 


(m) See the caſe of Sravuge and: (n) New Edit. cap. 168. p. 57% 
Tatebam,' Crs.” Elm. 829. where it (e) New Edir. cap. 40. p. 106: 
was adjudged, that the time of de- () 2 R. A. p. 558. 
tainer muſt not exceed three days. 5 
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i riot committed in the night by perſons diſguiſed, and 


whoſe names have not been known, the court hath made 
in order to apprehend perſons that the party, who was 
mured, ſuſpects, and to bring them into the court to be 


examined, and fuch order of the court is a good warrant 


© the ſheriff or conſtable to do it; but what is thus done 

in the higheſt court of ordinary juſtice, is not to be a 

mttern for particular juſtices or interior juriſdictions. 
have now done with arreſts by writs or warrants. 


my warrant, . 
Fes affray be made in the preſence of a juſtice of 
peace, or if a felon be in his preſence, he may arreſt him, 
ind detain him, ex officio till he can make a warrant to fend 
tim to gaol, but then the warrant muſt be in writing to 
the gaoler, P. 23 Car. B. R. Sandford's caſe, and fo he 
may by —_ h preſent to arreſt. Dalt. cap. 
117. p. 328. ( ei n 
A * ex officio arreſt a breaker of the peace 
In his view, and keep him in his houſe, or in the ſtocks, 
ill he can bring him before a juſtice of peace. 
b, that E hurt him, or if C. thereupon comes to the con- 
able, and tells him that B. hurt him, the be may 
mpriſon him till he knows whether A. dies or lives, T. 43 


* Elz. B. R. Dumbleton's caſe, or can bring him before a 
uſtice, | | ni 

1 do if felony be committed, and A. acquaints him that 

ada it, the conſtable may take him and impriſon him, 

„. keaſt till he can bring him before ſome juſtice of peace. 

4. But if there be only ar affray, and not in view of the 

1 conſtable, it hath been held he cannot arreſt him without 


warrant from the juſtice ; but it, ſeems he may to bring 
„ WM": ofender before a juſtice, tho not compellible. 
= | Laſtly, I come to the authority of every private- perſon 
0 relation to arreſts of felons. © ora 


#: lf 4, commits a felony, B. who is à private perſon, may 
o vet him for that felony without any warrant ; nay far- 
ver, if A. will not ſu er himſelf to be taken, but either 


* 


(p) New Edit, cap. 169. p. 574. 


| come in the next place to arreſts, ex officio, without 


So if A. be dangerouſly hurt, and the common voice 


+ refiſts 
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reſiſts or flies, ſo that he cannot be taken unleſs he be 
flain, or it J. or in any atliftance in that caſe of neceſſity 
kills him, it 1» no felony ; de quo antea, p. 481. 

It A. commits a felony in the fight of B. and E. uſtz 
not his beſt endeavours to apprehend him, or to raiſe hue 
and cry upon him, it is puniſhable. by fine and impriſon- 
ment, Co. P. C. p 53. 3 | | 

If 4. ſtrikes B. dangerouſly in the preſence of C. C. may 
zuſtify the impriſoning of A. till he can bring him before 
a juſtice, or deliver him to the conſtable, tho it be no fe- 


| bony till death. | 


fa hue and cry be levied upon a felony, and come to 
the town, B. the conſtable, and thoſe of the town ate 
bound to apprehend the felon if in the town, or if not in 
the town, then to follow the hue and cry, otherwiſe they 

are puniſhable upon an inditment. Co. P. C. cap. 52. 

If the conſtable in purſuit of a felon requires the aid 
of J. S. he is bound by law to aſſiſt him, and is finable fo 
his neglect (q) - 

If .a felony be committed in fact, and 4. ſuſpeQs B 


did it, and hath probable cauſe of ſuſpicion, J. may at 3 
reſt B. for it, and juſtify it in an action of falſe impriſon WW © 
ment, 2 E. 4. 8. 6. 3 * 
The cauſes of ſuſpicion are many, as common ſame kh 


finding gods upon him, and many more, de quibus vid 
Dalt. cap. 118. (r) | 

If a felony be committed, and A. ſuſpects B. and E. be 
ing in his houſe refuſes to open the doors, or render him 
felf, it ſeems 4. may break open the doors to take him 
and ſo may the conſtable, if A. acquaints him therewith 
eſpecially if A. be preſent, 13 E. 4. 9. 4. tho (as hath bee 
ſaid) my lord Coke, 4 Inftit. 177. be to the contrary ; ye 
the common practice and opinion hath obtained in tha 


caſe againſt my lord Cole, Dalt. cap. 98. p. 249 (/, cap.) * 
p. 204. (i), 7 E. 3 16. 5. 13 30 


'There are ſpecial cafes, where a conſtable having re 
ceived information of the miſdemeanors following, or an 
= | | 2 $ priva 
Dir ) New Edit. p. 482. 
| 0 Nr Eau, op. 170. of New Edit. p. 426. 
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ivate perſon without a warrant may arreſt, and break 
gen doors to arreſt, if they within refuſe to open them 
yon demand, or to deliver up the party. 8 

1. Where a felony or treaſon. is committed, and the of- 
eder is within the houſe. oF "HAR 

2. Where a felony or treaſon is committed, and a man 
pets J. S. who is in the houſe, and hath probable 
auſe of ſuch ſuſpicion, tho the party be not indicted. 
F. 3. 16. b. 13. E. 4.9.4. 

3. Where A. hath dangerouſly wounded B. and then 
fies im the honſe;-whether it were done in the pre- 
{nce of the conſtable, or him that arreſts, or not. ) E. 3. 
16, b. Crompt. 171. a. 

1. Where there is an affray made in a houſe, and the 
tors are ſhut, and are refuſed to be opened, during ſuch 
fray the conſtable, or any other may break open the 
hors to preſerve- the peace, and prevent bloodſhed ; but 


tha man be dangerouſly wounded or killed in the affray. 
Yet to avoid'queſtion in theſe caſes, it is beſt to obtain 
he warrant of a juſtice, if the time and neceſſity will per- 
mit, 
When a private perſon hath arreſted a felon, or one 


an reaſonably diſmiſs himſelf of him; but with as much 
heed as conveniently he can, he may do either of theſe 
ungs, | 
. He may carry him to the common. gaol, 20 E. 4. 
| þ, but that is no rarely done 

. He may deliver him to the conſtable of the vill, who 
uy either carry him to the common gaol, vide 4 E. 3. 
p. 10% or to a juſtice of peace to be examined, and far- 


17 . el | 
3. Or he may carry him immediately to any juſtice of 
ce of the county where he is taken, who upon exami- 


hull require, 


\ This isthe Came year with 49 Ul. 6, and is ſo printed in the year-book, 


ter the affray, it cannot be done without a warrant, un- 


ſißected of feloay; he may detain him in cuſtody till he 


ter proceeded againſt as the caſe ſhall require. 10 E. 4. 


mon may diſcharge, bail, or commit him, as the caſe 


Vol. 1. ; NN | And 
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590 HISTORIA PLACITORUM CORONÞ 
And the bringing the offender either by the conſtabl 
or private perſon to a juſtice of peace is tnoſt uſual and 
ſafe, becauſe a gaoler will expect a Mittimur for his war 
rant of detaining. | | 
And thus far of arreſts. 


Cn -Þ. . 


Of felony by voluntary eſcapes, and fouthing film 
eſcapes of felons. _ 


'F AVING in the former chapter ſaid fomewhat 
1 arreſts, it remains that ſomewhat be ſaid touchi , 
thoſe felonies that relate to the eſcape of perſons arteſii 
or impriſoned. | 
And theſe eſcapes are of three kinds, 1. By the peri 
that hath the felon in his euſtody, and this is properly 
eſcape ; and 2. When the eſcape is cauſed by a ſtrange 
and this is ordinarily called a reſcue of a felon, 3. By! 
party himfelf, which is of two kinds, vis. 1. With 
any act of force, and this is a — eſcape, 2. With 
act of force, viz. by breach of priſon. 1 
8 As to the firft, touching an eſcape ſuffered by the pol” 
Com ch. fon that hath a felon in cuſtody, which is proper) 
10. p. 129, Eſcape z and this is of two kinds, voluntary and nt 
130, and gent. | 
3 3 And firft concerning the vgluntary eſcape. 
i, 5 "4 A voluntary eſcape is when any perſon having a fe 
Ht lawfully in his cuſtody voluntarily permits him to <> 
. from it, of go at large, and this is felony in cafe the pt 
ſon be impriſoned for felony, and treaſon in caſe the f- 
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fon be impriſoned for treaſon ; for the latter enough hath 


| . r 
F been ſaid before; touching the former in this place. 


I And altho Mr. Stamford, Lib. I. cap. 26, 27, 2B, 29, 30, 


1. hath collected almoſt all that can be well ſaid in this 
caſe, yet I ſhall proceed diſtinctly herein. 

And therein I ſhall as near as I can obſerve this order. 

1. | ſhall conſider who ſhall be ſaid a felon, whoſe 
eſcape makes a felony in him that voluntarily ſuffers it. 
1, What ſhall be ſaid a having of ſuch a felon in his cuſ- 
dy. 3. Who ſhall: be ſaid a perſon 1 having 
wh a felon in his cuſtody. 4. What ſhall be ſaid a vo- 
hotary __ of ſuch a felon out of his cuſtody. 5. Who 
hall be ſaid voluntarily to ſuffer ſuch a felon to eſcape. 
„ What is the offenſe of ſuch a voluntary permiſſion of 
in eſcape, and where, and how puniſhable. 


et many of them are applicable unto, and uſeful for the 
earning of a negligent eſcape. 5 

[. Who ſhall be ſaid a felon, whoſe voluntary eſcape 
felony in him that ſo permits it. 

If 4. gives B. a mortal wound, and before B. dies the 


onſtable takes A. into cuſtody, either with or without a 


re B. is dead, and then B. dies, tho as between A. and B. 
c 4. and the king, this is a felony from the ſtroke given, 
nd the attainder of A. as to the forfeiture of his lands re- 


it only a miſdemeanor puniſhable by fine and impriſon- 


tent, 11 A, 4. 12. b. Plowd. Com. 258. ö. 
lf A. be indifted for felony, and taken by Capiat, or 


bmmitted to priſon, and the oe ſuffers A. to eſcape 
vluntarily, this is the eſcape of a felon, tho A. be not 
tunted at the time of the eſcape, but the gaoler ſhall nat 
OO thereupon till after the attainder of A. de 
u infra. ä 

if a felony be in fact committed, and the conſtable 
es A. upon ſuſpicion of — and after voluntarily 
ers him to go at large, tho A. be not then indicted, yet 


Qq 2 this 


And tho I apply theſe particulars to a he pe > eſcape, : 


utice's warrant, and then lets him voluntarily eſcape be- 
nes to the ſtroke z yet this is no felony in the conſtable, 


the warrant of a juſtice, or by the conſtable, &c. and 


591 


— 


6 bad. * ? « rand FN * — 
— v! . 0 ]⅛²Auel —— 
— fc * 
OI * "OY — it 22 6 
*. * 


- 
ww 
i ky 


— — < 2 — . — > CID — — 
ee * 


* 


* * * * 
N 
—- 4 


a 


"+ 

2 
1 
1 
4 


CEL * — , ö 
22 = b * Ax 0 
— Or Eh 2 $6 + * — * 0 1 


yet he may not by the law diſcharge him, but muſt bring 
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this is a felonious eſcape in the conſtable, tho 42 4%. 

be otherwiſe (a), yet 44 Az. 12. Dy. 99. a. 43 E. 3. 35 
a. accord. (5). ; 
And altho the conſtable be well aſſured after the at. 
reſt by him made, that A. was not the perſon that did it 


— 


him before a juſtice, who may upon due circumſtance; 
diſcharge, bail, or commit him, as * ſees cauſe; but 
the conſtable, if he diſcharges him, is fineable. 

But if the conſtable after the arreſt finds certainly, that 
there was no felony committed, it is held he may di- 
charge him both without danger of felony, (which i; 
true,) and without any danger of fine and impriſonment, 
13 H. 7. Kelw. 34. a. b. but then it is at his peril, if in 
truth there were a felony committed, and the party he 
guilty; ſed de his vide iufra, Dalt. cap. 106. Pp. 211, as 
cords (c). 

If A. be committed for petit larceny, and ſo it appears 
by the charge ot his Mittimus, and the gaoler lets him a 
large, this is a contempt, for which he ſhall be fined, but 
not felony in the gaoler ; ſo if he were convicted of petit 
larceny before the eſcape. Stamf. P. C. Lib. I. cop. 2; 
P. 33. b. 8 E. 2. Coron. 430. 

So if a man be originally committed for manſlaughte 
per infortunium or ſe defendendo, or were convict only ſe d 
fendendo or per infortunium, and afterwards the gaoler ſuf 
fers him voluntarily. to. eſcape, it is no felony ; but if th 
commitment or inditment were for manſlaughter, tho! 
truth it were but ſe defendends, yet primd facie a voluntar 
eſcape is indictable as felony, tho in eventu it may fall 0 
otherwiſe ; de quo infra. | 


(a) That was the caſe of a negli- the court, but only ſays, that 
gent (not a voluntary) eſcape, and bailiffs who let the thief go, alto 
for that reaſon could not be felony, were not indicted, were chur 
tho it is there given as a reaſon, with an eſcape; and a pure 5% 
why it ſhould not be adjudged an ed at the end of the caſe; and 5 
eſcape, becauſe the thief was not the caſe in Dyer, that was not! 
taken with the mainouwre, nor at the caſe of the perſon arreſting |! 
ſuit of the party, nor indifted of fe- the thief go, but of a third peri 
lony. reſcuing him, and that is ſaid t 

(4) This cafe is plainly the ſame felony, altho he was not indift 
with 44 Aix. 12. and ſeems to be See 1 E. 3. 16. 6. 
the caſe of a voluntary eſcape; it. (c) New Edit. p. 511. 
does not report any reſolution of 
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I A be indicted of- murder for the death of E. and 
rardoned or acquitted within the year, but left in gaol 
ill the year be elapſed, upon the ſtatute of 3 H. 7. cab. 1. 
mat the wife may bring her appeal if ſhe pleaſes, and af- 
ter that acquittal, and within the year, the gaoler ſuffers 
im voluntarily to eſcape, it is felony prima facie, and 
he gaoler may be indicted for it as felony; but if the 
ite brings not her appeal within the year, or bringing 
er appeal A. is acquitted, the gaoler ought to be acquit- 
ed: vide infra, Plowd. Com. 4.16. b. | 
If A. commits felony, and being convicted prays his 
krgy, and the court takes time to adviſe upon it till an- 
ther ſeſſions, and in the mean time he is left in gaol, as 
e ought to be, and the — voluntarily ſuffers him to 
nuke his eſcape, this is felony in the gaoler, for ſuch a 


herefore is not by law bailable; but if the felon be re- 
pken, and hath his clergy, the felony in the eſcape is 
iged, and the gaoler is not indictable after, or if in- 
ded before the clergy allowed, he is to be acquitted, 
If 4. be indicted of felony, and hath his clergy, but is 
ontinued for ſix months in cuſtody for his farther cor- 
dion, according to the power given by the ſtatute of 
$ Eliz. cap. 7. and the gaoler ſuffers him to eſcape vo- 
ntarily, it is a miſdemeanor puniſhable by fine and im- 
ſonment, but no felony. | 
If a man be delivered to the ordinary as a clerk convict 
pon his own confeſſion, or as a clerk attaint, in which caſes 
ought not to be admitted to purgation, and the ordi- 
ry notwithſtanding admits him to his purgation, and 
ts him at large, this, at common law, had been a miſ- 
meanor fineable; but it ſeems it had not been felony 
the ordinary ; for in thoſe times there was a pretenſion, 
ut a clerk was not within the temporal juriſdi&ion ; but 
e law concerning purgation is altered ſince by the ſta- 
te of 18 Eliz. cap. 7. and other · ſtatutes; de quo infra, 21 
ſz. 12. 9. E. 4. 28. 
Thus far what ſhall be ſaid a felony. 
Il. What ſhall be ſaid to be a having in cuſtody, 
Every man is bound by law to purſue and take a fe- 
1; and it he makes not purſuit, he is fineable. 

| q-3 But 


nſoner ſtands yet under a conviction of felony, and 
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in B. for B. had him not in his cuſtody. 


As touching eſcapes without arreſts, they belong n 
fopra. 


| priginal MS, but yetare plainly ſup- our author, wiz, 27 Aſſz. 27: 
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But if A. commits a felony in the preſence of B. 20 
B. never takes him, nor attempts it, this is not felony 


So it is if A, commits a felony, and B. receives hin 
knowing him to be a feion, and then B. voluntarily ſy. 
fers him to depart, tho the receipt makes him acceſſary 
after, yet it is no eſcape by B. becauſe he never arreſted 
him, and fo had him not in cuſtody. 9 H. 4. 1. (dj. 

If A. being acquit of fclony, judgment is given, thy 
he ſhall go free paying his fees, tho the gaoler lets hin 
go before fees paid, it is not felony, for by that jude. 
ment he is no longer in cuſtody as a felon. 21 H. 7.11. 

If the conftable arreſts a man for felony, and bring 
him to the gaol, and the gaoler refuſes to receive him 
yet in law he is in the cuſtody of the conſtable, and if be 
— him go, he is chargeable in an eſcape. 10 H. 4. 7.4 

Cape 8. 

1 A. have a franchiſe to have the cuſtody of felons 
his gaol [for three days] (e), and then to deliver over u 
the ſheriff or county-gaol, and after the three days he 
offers him to the county-gaol, and the gaoler doth ic 
receive him, he yet remains a priſoner to A. and if ht 
ſuffers a voluntary eſcape, it is felony, 2) Aſſiz. 27, 
in both theſe caſes the gaoler is puniſhable for not re 
cetving the felon by 4 E. 3. cap. 10. 

If A. arreſts B. of felony, and delivers him to the cor 
ſable or to the vill, and they receive him, A. is diſchan 
ed of the cuſtody, and the eſcape after is chargeat 
upon the conſtable or vill, and if the conſtable or 
delivers him to the ſheriff or his gaoler, and he receive 
him, the conſtable and vill are diſcharged of the cuſtod 
and the ſhenff or gaoler is chargeable with the eſcape 
ter. 3 E. 3. Coron. 328. 33. | 


to this title of voluntary eſcapes ; fed hec vide infra 


If A. the ſheriff of B. hath a felon in gaol, and the 


C. is made ſheriff, till the priſoner be turned over by ! 
denture to the new ſheriff, the cuſtody of him _— lon 
| | & JB 


(d) 24. 6. poſed inthe argument, and are 
(e) Theſe words are not in the tioned in the caſe here quote! 
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4, and he or his gaoler is chargeable for a negligent 


If the bailiff of a franchiſe, that hath a gaol, bath the 
cuſtody of a felon, he is chargeable for his eſcape, and 
got the ſheriff or his gaoler. | | 

III. Who ſhall be ſaid a perſon lawfully having the 
cuſtody of a felon : this hath been touched in the former 
ſection, but now ſhall be farther proſecuted. 

If A. a meer private man knows B. to have commit- 
td a felony, he may thereupon arreſt him of felony, and 
he is lawfully in the cuſtody of A. till he be diſcharged 
of him by delivering him to the conſtable or common 
gol; and therefore if he voluntarily ſuffers him to ow 
out of his cuſtody, tho he were no officer, nor B. indict- 
ed, it is felony in A. | | 

So it is, if a felony be in fact committed, and A. hath 
i probable cauſe to ſuſpe& B. and accordingly ſuſpects 
and arreſts him, B, is lawfully in the cuſtody of A. for 
ſuſpicion of felony ; and if he voluntarily lets him eſcape, 
tis felony in A. in eventu, viz. if B. proves really guilty 
of the felony, . 

And — if 4. delivers the party ſo arreſted to 
the conſtable's cuſtody, he is lawfully in his cuſtody, and 
if * > the eſcape voluntarily, it is felony in eventu, 
44 Az. 12. 

lf a juſtice of peace makes a Mittimus to the gaoler for 
felony with an unapt concluſion as till the 72 give or: 
er for his delivery, whereas it ſhould be fill he be deliver- 
ed by due courſe of law, tho this warrant be not formal, 
jet the felon js lawfully in his cuſtody, and if he lets him 


etained of the crime with which he is charged. 


ontains no certain cauſe, tho the gaoler is not bound to 
cceive him upon ſuch a Mittimus, yet if he be acquaint- 
d what the crime is for which he is committed, if he ſyt- 
ſer him voluntarily to eſcape, it is felony, 


clony, and carries him to the common gaol, (as he may do 
by law, 13 E. 4. 9. and the gaoler is bound to receive 


Gs... him 


eſcape, and his _ chargeable for a voluntary eſcape. 
a 


voluntarily eſcape, it 1s felony, for he is ſufficiently aſ- 


And it ſeems to me, if the Mittimus he general and 


For if a private perſon or a conſtable arreſts a man for | 
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him by the ſtatute (F) of 4 E. 3. cap. 10.) if the conſtable 1 


or perſon that delivers him, acquaints the gaoler it is for ne 
felony, it is at the peril of the gaoler if he lets him eſcape, ur 
and yet there is no Mittimus in that caſe, but a notice gre 
tenus. 

The ſtocks is the priſon of the conſtable, and ſo long 10 
as he is in the ſtocks he is in the conſtable's cuſtody, and Wl (+ 
therefore if the conſtable wilfully lets a felon eſcape ou . 
of the ſtocks, and go at large, it is felony in the con. WM | 
ſtable, unleſs it be to bring him to a juſtice, or to a ſafer Wl ft 
or more convenient cuſtody. wil 


IV. What ſhall be ſaid a voluntary eſcape of a felon in a 


cuſtody, for it muſt be a voluntary eſcape to make felony, vill 


If the priſoner be reſcued, or reſcues himſelt againſt the ba. 
will of him that hath him in cuſtody, this is no voluntary ves 


eſcape, nor is the gaoler, &c. puniſhable for the ſame. TT 

If the priſon be fired, and the gaoler lets out the pri- (cer 
ſoners, there being no other means to ſave their lives, and E.; 
uſes the beſt means he can by his officers and irons to ppc 
keep them ſafe, and this without fraud, or if enemies V 
force him to open the priſon doors, and he doth it to ſave I. 
his life, it excuſeth from felony. the 


And if it be done by rebels, tho this excuſe not the gaol- WM her; 
er or. ſheriff in civil actions, but he is liable to an action Wi « 2 


of debt, or upon the caſe for the eſcape, becauſe the ſhe- Leith 
riff hath his remedy over, yet it excuſeth the gaoler from WW is th 
felony, and alſo from a fine, if it be vi- major, quam cu E 
rf poteſt. | | Bi 
f a juſtice of peace bails a perſon not bailable by law, bunte 

it excuſeth the gaoler, and it is not felony in the juſtice, m 
but a negligent eſcape, for which he is fineable at common WI that 
law, 25 E. 3. 39. (ge), and by the juſtices of gaol-deli- ¶ ther; 
very by the ſtatute of 1 & 2 P. M. cap. 13. B 
And the like in caſe of a ſheriff, under- ſneriff, con- re t. 
ſtable, bailiff of a liberty bailing one that is not by [av] ta 
bailable, it is not a voluntary eſcape, at leaſt unleſs don? Wi 2:0le 
by deſign to deliver the priſoner tor ever, but it is a nel. ” 
; | gent 0 

1 : that | 
J) This ſtatute obliges the gao- private perſons, tho it 


ler to receive felons by the delivery (z) In the laſt edition of 1 
of the conſtables or townſhips, but year-books, which is in this. pla e 
ſays nothing as to the delivery by miſpaged, it is 25 E. 3. *2- 9: 
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gent eſcape puniſhable at common law, or according to 
he ſtatute of 3 E. I. cap. 1 5. by loſs of office, fine, and 
hree vears impriſonment. | 
And therefore I think, that if a juſtice of peace bails 
perſon, that confeſſeth a felony before him, it is no 
WH luntary eſcape, but fineable as above, tor it is error 
„ie, 2 R. 3. 10. contrary to the opinion of Crompt. 
19. 4. Dalt. P. 276. 0. ; 
fra gaoler voluntarily licences a felon to wander out 
- W's the bounds of the priſon and to return again, it the 
riſoner returns again to the gaol before the gaoler be in- 
1 ited, ſo as he be in cuſtody, it is held by ſome this 
will not excuſe a voluntary eſcape as to the point of fe- 
hav, but certain it is that it is puniſhable as a miſde- 
neanor, and if he had never returned, it had been ſuch 
n eſcape, as would have been felony, tho perchance the 


;- WT cence were ſpecial to go out and come in at night. 22 
d. 3. Cron. 242. 8 E. 2. Coron. 431. becauſe he cannot 


'o Wl zyportion his own wrong and breach of duty. 

V. In whom the voluntary eſcape ſhall be. 

[n all civil cauſes- the ſheriff 1s to be reſponſible, or 
the gaoler at election, as if the gaoler, or bailiff of a 
ſheriff ſuffers either voluntarily or negligently an eſcape 
of 2 perſon impriſoned for debt, the #h 

vith an action upon the eſcape, for the gaoler or bailiff 
5 the ſheriff's officer or miniſter, and gives him ſecurity. 
14E. 3. cap. 10. 19 H. 7. cap. 10. | 

But if the gaoler being placed there by the ſheriff vo- 
luntarily ſuffers a felon in his cuſtody to eſcape, this, in 
35 much as it reacheth to life, is felony only in the gaoler 
oY immediately truſted with the cuſtody, not in the 
merit. ; 

But whether the eſcape was voluntary or negligent, 
et the ſheriff may be indicted for it ſo as to ſubject him 
o a great fine and impriſonment for the offenſe of his 
aaoler, tho not to make him guilty of felony. Dalt. cap. 
10h. p. 273. (i), Dodtor and Student 42. (k). 

or the eſcape muſt be voluntarily permitted in him 
au permitted it, which could not be in the high ſheriff, 
mo t were ſuch in the gaoler, for he was not privy to it, 
| ' and 


10N 


lau 
ont 
gh- 


ent 


t 
pla : 


Nau Edit. p. 512. (i) New Edit. p. $09, (k) Dialtg. 2. cap. 42. 


eriff is chargeable 
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I think the gaoler or reſcuer ſhall never be put to anſve 
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and therefore could not do it felonice, but it was a negli 
gent eſcape in him in truſting ſuch a perſon with the cuc. Ml :n 
tody of his priſoners, that would be falſe to his trut, if c> 
and therefore the ſheriff ſhall pay, but not corporally 20 
ſuffer, for the miſcarriage of his gaoler. | 
But if the gaoler were 23 gaoler in fee, as antiently eſc 
conſtables of caſtles were, the ſheriff ſhould not anſwer Wi pat 
in any kind for the default of ſuch gaoler or conſtable; | 
but now by the (tatutes of 14 E. 3. cap; 10. and 19 H. in 
cap. 10. gaols of counties are rejoined to the counties. 
But for eſcapes committed by gaolers of gaols in par. 
ticular franchiſes, as the Gate-houſe at Weſtminſter belong 
ing to the dean and chapter of Weſtminſter, eſcapes there 


permitted concern not the ſheriff, but the particu 
gaoler and lord of the franchiſe, den 
VI. How and in what manner, and before whom felo- cant 
nious ye ſhall be determined, tried and adjudged, rere 
It is to be known, that I may ſay it once for all, a-W it 
tho the felony for breaking of priſon may be heard, tried 2. 
and determined before the felony, for which he was com t:ke 
mitted, as ſhall be ſaid ; yet in caſe of a felony for the ite | 
wiltul eſcape or reſcue of a perſon committed to priſon the 
for felony, tho the party that voluntarily permits ſuc ec 
eſcape, or reſcues the priſoner, may be indicted for tei bci 
offenſes as felonies before the principal felony in him th !ca; 
eſcapes or 15 reſcued be had; yet he ſhall not be all 4 
raigned or put upon his trial, till the principal be co ſon, 
victed or attainted; and the reaſon is, becauſe poſlibly 4+ 
the perſon eſcaping may be found not guilty, or if guilty} in 
yet of ſuch a fact as is not capital, as of petit larceny, be no 
dieſendendo, per infortunium, in which caſe the reſcuer « clerg 
officer ought to be diſcharged: nay, if the principal periſh" ©: 
ſon be only convict and not attaint, but hath his Clergy "ps 
0 


to the eſcape or reſcue, but be diſcharged, as the ace con) 
ſary, where the principal hath his clergy, ſhall be di the ge 
charged thereby; for the reſcuer and officer, that pa Th 
mits the eſcape, are a kind of acceſſaries. be ba 


HISTORIA PLACITORUM CORONE. 
But in theſe caſes the gaoler or reſcuer may be fined 


+ Wl charged with felony, where the principal is diſcharged, 
l 2 Co. Inftit. p. 592. : 

Again, it is to be remembered, that there is a voluntary 
eſcape before indictment, and a voluntary eſcape of a 
eo MY party indicted of felony, | 

1. If the party that eſcapes were not indicted at the 
ime of the eſcape voluntarily permitted, the indictment 
of the gaoler (and ſo in caſe of a reſcue) ought to ſur- 
WY miſe, that de fadto a felony was committed, and that the 
o- perſon eſcaping was impriſoned for that felony or ſuſpi- 
re cion of it. | | | 
1 And I need not ſay this muſt be proved upon the evi- 

dence againſt the gaoler, for, as I ſaid before, the gaoler 
o- cannot be arraigned till the principal be attainted by 

verdict, confeſſion, or outlawry, and the record of ſuch 
al. 2ttainder muſt be ſhewed or 123 | / 
ied 2. But if the party that eſcaped were indicted, and ſo 
taken by Capias, and then eſcapes, tho, as ſaid before, 
the gaoler or reſcuer cannot be arraigned and tried till 
the principal be attainted, yet the indictment for the 
eſcape or reſcue need not ſurmiſe a felony done, but only 
recite the ſuſtance of the indictment againſt him that 
eſcapes. 1 E. 3. 16. ö. 2. E. 3. Coron. 158. | 

And the like law 1s in caſe of felony for breach of pri- 
ſon. 2 Co. Inſtit. p. 590. 

Again it 1s to be known, that as to the voluntary ſuf- 
ſering of an eſcape or reſcuing of a felon, tho the felony 
te not within clergy, yet the eſcape ar reſcue are within 
clergy, and tho the priſoner were indicted or attainted 
of ſeveral felonies, yet the eſcape or reſcue of ſuch a 
priſoner makes but one felony, and he ſhall be indicted 
but of one eſcape; but if A. and B. be indicted of one 
felony, and the gaoler voluntarily ſuffers both to eſcape, 
be gaoler may be indicted ſeverally for both. | 

The means of bringing an officer to judgment cannot 
be barely by the calling of the record of the priſoners 


this may be a ſufficient cauſe to convict of à negligent 
elcape, yet it cannot appear thereby that it is voluntary ; 
| | | the 


„lad impriſoned for their miſdemeanor, but ſhall not be 


mer, as is uſually done in the king's bench, becauſe tho 
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4 Black, 
Com. ch. 


130. and 
2 Hawk, 
P. C. ch. 
19 and 
Burn. tit. 
Eſcape. 


ment of it, and by whom. 
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the marſhal or gaoler may be fined upon a record thereof 


made, but he cannot be convict of a felony, 39 H. 6 
33. but there muſt be an indictment or preſentment of 
the felonious and voluntary eſcape. | 

And tho by the ſtatute of Weſtm. 1. cap. 3. () amerce- 
ments upon the country for-the eſcapes of felons cannot 
be ſet but by the juſtices in Eyre, or by the king's bench, 
21 Aſſiz. 12. 27 Aſſiz. 24. or, as it ſeems, by juſtices of 
general oyer and terminer; | 2s the hearing and determin- 
ing of eſcapes is at this day within the juriſdiction of 
juſtices of peace, or any other juſtices, by the ſtatutes of 
I R. 3. cap. 3. 31 E. 3 cap. 14. A 

And thus far concerning voluntary eſcapes of felons, 
where it is felony and where not. 1 8 

In the next {chapter I ſhall ſay ſomething concerning 
negligent eſcapes, tho this hath been before, cap. 50. in 


part handled. 


„ 
Touching negligent eſcapes. 


EGLIGENT eſcapes of felons are not felony, but 
puniſhable by fine upon the parties that ſuffer 


10. p. 129, them. 


Theſe negligent eſcapes are of two kinds, 1. By an 
officer or ſome particular perſon or perſons, that hath a 
felon in cuſtody, 2. Or by vills or townſhips, whether the 
felon be taken and in cuſtody, or not taken. 

I. Firſt as to negligent eſcapes by officers or particular 
perſons theſe things are conſiderable, 

1. What ſhall be ſaid a negligent eſcape. 2. What the 
conviction of ſuch negligent eſcape. 3. What the puniſh- 


1. As 


(F) 2 Co. Inft. 165. . 
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1. As to the firſt of theſe, what ſhall be ſaid a negli- 
zent eſcape hath been partly before deſcribed, only ſome 
things I ſhall add. | | 

Il a priſoner for felony breaks the gaol, this ſeems to be 
a negligent eſcape, becauſe there wanted either that due 
ſrength in the gaol that ſhould have ſecured him, or 
that due vigilance in the gaoler or his officers to have pre- 


rented it, and therefore it is by law lawful for the gaoler 


o hamper them with irons to prevent their eſcape (a), 
and if this ſhould not be conſtrued a negligent eſcape, 
gaclers would be careleſs either to ſecure their priſoners, 
or to retake them that eſcape, if he ſhould in ſuch a caſe 
be exempt from pecuniary puniſhment ; and we ſee by 
aily experience in civil caſes of men in execution or arreſt- 
ed tor debt, if they break priſon the ſheriff is chargeable. 
But if a private perſon arreſts a felon, and he eſcapes 
by force from him without any default in him, tho the 
townſhip ſhall be amerced, as ſhall be ſaid, yet it ſeems 
texcuſeth the party, for he being a private perſon cannot 
raiſe power to take or detain a felon, | | 
But if a ſheriff, bailiff, conſtable, or other officer hath 
the cuſtody of a e bringing him to the gaol, it 
ſeems that a ſimple eſcape by the reſcue of the priſoner 
himſelf doth not excuſe him à toto, though it may a tanto, 
becauſe he may take ſufficient ſtrength to his aſſiſtance ; 
but if he be a before he be brought to gaol, guere, 


whether it be not an excuſe of an eſcape, as in caſe where 
2 man is arreſted upon a meſne proceſs, and in carrying 
o gaol be reſcued, the return of the reſcue excuſeth the 


heriff, 39 Eliz. C. B. Croke, n. 22, Conyer's caſe ; but it 
3 ns is 


a And therefore this liberty can 
only be intended, where the officer 
tas juſt reaſon to fear an eſcape, as 
wicrethe priſoner is unruly or makes 
ay attempt to that purpoſe ; but 
herwiſe notwithſtanding the com- 
mon practice of gaolers, it ſeems al- 
weether unwarrantable, and con- 
tary to the mildneſs and humanity 
the laws of England, by which 
polers are forbid to put their pri- 
bers to pain or torment; ſee 
C. F. C. p. 34 & 35. Cuſtoder gaola- 


4 * 


rum pænam fibi commiſſis non augeant, 
nec eos torgueant wel redimant, ſed 


omni ſevitia remotd pietateque adhibi- 


td judicia debite exequantur, Flet. Lib. 
I. cap. 26. and the Mirror of Fuſtices, 


cap. 5. F. 1. n. 54. ſays, It is an a- 


buſe that priſoners ſhould be charged 


with irons, or put to. any pain before 
they be attainted of felony 3 and lord 
Coke in his comment on the ſtatute 
of W:ftm. 2. __ I, is expreſs, that 
by the common it might not be done, 
2 Inftit, 381, 
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after, tho he were out of his view, 13 E. 4. 9. 4. 14 
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is no excuſe if he be taken in execution and reſcued 


for there the ſheriff ſhall be anſwerable notwithſtanding ; 
the reſcue, but it ſeems the reſcue is no excuſe in 4 tha 
of felony. 3 E. 3. Coron. 328. 337. (6) \ \ 
And upon the ſame reaſon it is, that if a felon be n. gab 
taint and be carried to execution, and be reſcued from bone 
the ſheriff, the ſheriff is puniſhable notwithſtanding the Wo b 
reſcue, for there is judgment given, and the ſherif the 
fhould have taken ſufficient power with him, and there- in ſc 
tore in that caſe the townthip is not fineable : vide 21 iſe 1d: 
Aſi | lon t 


z. 54. | 
If a priſoner for felony be in gaol and eſcapes, and the 
gaoler purſues after him, he may take him ſeven year 


7. 1. a. but that will not excuſe the gaoler from 2 ne- 
gligent eſcape, tho it may excuſe a tanto; for if the 
gaoler hath once loft the view of his red tho he 
takes him after, it is an eſcape, but if he retakes hin 
upon a freſh purſuit, and hath ſtill the view of him, i « 
no eſcape, nor puniſhable. 8. E. 2. Coron. 400. 22 P.; 
Coron. 236. M. 28 E. 3. Rot. 32. Rex. Hlertf. Caſus Ala 
tis Sanfli Albani. M. 45 E. 3. Rot. 17. in dor /. Rex. Eſſex. 

But if a man be arreſted for felony, and in bringing u 
gaol by the ſheriff 's bailiff or conſtable he makes hi 
eſcape, and they follow him and keep the view of hm 
but cannot take him without killing him, whereby he 
killed in the purſuit, yet the ſheriff or conſtable, or towr 
thip, that lets him eſcape, ſhall be fined for the eſcape 
becauſe tho the party be killed in the freſh purſuit, he 
cannot now be brought to judgment, and yet by h 
flight, if preſented by the coroner, he forfeits his god 
3 E. 3. Caran. 328 and 346. 

If a felon eſcapes out of the gaol by negligence, th 
the gaoler be fined for it, he may retake the felon at a 
time ufter, for the felon ſhall not take the advantage. 
his own wrong, or the gaoler's puniſhment, but bis r 
taking ſhall not diſcharge the gaoler's fine, and ſo 15 tit 


book to be intended. 13 E. 4.9. a. 45 
2. Te N felon . 

18 

vered t 

(5) Theſe caſes, as alſo Conier's in general, that a ſheriff (hall be co, , 
caſe here mention'd, prove nothing ble in caſe of an eſcape. do not 
particularly as to a reſcue, but only u a m 
wh 
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2. Touching the conviction of a negligent eſcape. 


The proper way of conviction is by preſentment and 


i mal thereupon. | 
Yet where the priſoners be of record in a court, if the 
ME ::oler being called cannot give an account where a pri- 
ber is, this is a conviction of an eſcape, but ſeems not 
o be preſently a conviction of a voluntary eſcape, unleſs 
FW the gaoler confeſſes it: vide 27 H. 6. 7. 39 H. 6. 33. fo 
Wo ſome caſes the coroner's roll is a conviction of an eſcape, 
%% 3 E. 3. Car. 352. ſo if the dozeners preſent a fe- 
lon taken and delivered to the ſheriff by the vill, but 
bew not what ſheriff. 3 E. 3. Coron. 345. (c 
Where an officer is to be charged either with a volun- 
tary or negligent. eſcape, the bare preſentment of the 
ſcape by the grand inqueſt or the dozeners in Eyre, or 
„pon a commiſſion of Oyer and Terminer, or in the king's 
dench, is not alone ſufficient. to convict the officer, be- 
uſe upon his conviction, tho but of a negligent eſcape, 
he is to be fined, _ | 
But if the dozeners, in Eyre or in the king's bench pre- 
ſent the eſcape of a felon, whereby the vill is to be 
merced, becauſe this is but an amercement, and the juſ- 
ices may [not in this, caſe (d)] ſet a fine but an amerce- 
nent, de minimis nan curat lex, and therefore the preſent · 
ent is not traverſable: vide 3 E. Cron. 291. & ibi- 
| 3 * 3. Coron. 328. 346. Stamf. P. C. Lib. I. cap. 33. 
1.35. ere | | 
An eſcape is preſeritable in a leet, but they cannot ſet a 
ommon fine or amercement there, but it ought to be ſent 
the next Eyre, &c, or may be removed into the king's 


nercement ſet; and this by the ſtatute of Weſtm. 1. cap. 3. 
Reer or other that hath the felony in cuſtody, it is by 
de and impriſonment, 35 

If 
) The words of the book art, © ſheriff's roll, that he was charged 
When the dozen preſent, that a © with him, or · if they do not find 
elon is taken for felony and deli- © how he got out of his cuſtody ac- 
ered to the ſheriff, they adjudge © cording to the law of the land, 
it for a eſcape in Eyre, if they „it ſhall be adjudged an eſcape in 
0 not ſay to what ſheriff by name, c the ſheriff, 
lor a man may inquire his rolls to (d) Theſe words are wanting in 


e whence the priſoner comes, the MS. but the ſenſe of the place 
F.. and if they do not find in the ſeems plainly to require them. 


nch by Certiorari, and there the common fine or 


3. As to the puniſhment of a negligent eſcape by an 
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If the felon be attainted, it is ſaid that the. fine js to be 
an hundred pounds, and if he be only indicted, then an 
hundred ſhillings, Stamf. P. C. p. 35. but the fine in 
truth is more or leſs according to the quality of the of- 
fenſe, and ſometimes of the offender : vide 3 E. Cura. 
370. a biſhop fined one hundred pounds for an eſcape, 
Communia Scaccario, M. 36 E. 3.n, 5. The conſtable of 
a caſtle under the duke of Lancaſter permitted a negligeni 
eſcape; It was ruled, 1. That in default of the conſtable 
the duke of Lancaſter, that put him in, ſhould be fi- 
ed. 2. That tho the duke were dead, yet his executors 
ſhould be fined (e), and they were fined five pounds for 
negligent eſcape.  * (IT og | 
II. I come to thoſe fines, that are for eſcapes of felons 
either before or ſometimes after arreſt, CO: 
And this is that which is ſet upon, vills, towns, cities, 
and ſometimes upon hundreds and counties, and 1s uſual- 
ly called eſcapium, and thoſe that have Franchiſes to be 
quit de murdro, latrocinio, eſcape, are intended of thoſe 
common fines ſet upon vills or hundreds for thoſe offen- 
ſes, and then he thar hath ſuch a liberty granted by the 
king to be quit de eſcepiis, hath a diſcharge for the rat 
or portion of ſuch a common fine or amercement that 
comes to his ſhare j and this franchiſe or liberty general 
ly granted to be quit de eſcapiis, extends not to voluntary 
eſcapes by officers or others, but as I ſaid to the rate o 
portion chargeable upon them by ſuch common fine of 
amercement for negligent eſcapes., .. 
If a murder, manſlaughter, or killing. of a man _/e & 
fendendo be committed in a vill not incloſed in the day: 
time, and the murderer, c. be not taken, the vill ſhall 
be amerced, altho it be done after ſun-ſet, before day: 
light be gone. 22 E. 3. Coron. 238. 3 E, 3 Coro. 293, 
e eee wn ö 
And if the murder be committed. in a f incloſed i 
the day or night, and the murderer or manſlayer eſcape 
the town ſhall be amerced, becauſe by the ſtatute of Hir 
cheſter they ought to keep their gates ſhyt from ſun-ſet l 
ſun-riſing. 3 E. 3. Coron. 299. 3 H. J. cap. 1. — 


Vor 
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If a felony be committed in a vill, and they take the 
felon, and commit him to four men to carry him to gaol, 
ind they ſuffer him to eſcape, the vill ſhall be amerced. 

E. 3. Coron. 346. | | 

If a felony be committed in a vill, and the felon taken 
by them of the vill, and he eſcapes from them to the 
church of the ſame vill, and from thence before abjura- 
ton he eſcapes again, the vill ſhall be amerced for two 
eſcapes at common law, for they ſhould have kept him 
in the church till abjuration, &c. 8 E. 2. Coron. 422. 

But if a perſon attaint, as they are 2 him to ex- 
ecution, eſcapes to a church, and from thence makes an 
eſcape, the vill were not amerceable, becauſe he could 
not abjure being attaint, and therefore the vill were not 
bound to watch him, 5 Aſſiz. 54. vide Rot. Parl. 45 E. 
3 1. 25. 50. E. 3. u. 183. But now abjuration and ſanc- 
mary are ouſted (/), and with it much of this old learn- 
ing of eſcapes is antiquated. | 

If a priſoner for ſuſpicion of felony be brought to the 
hundred court, and the court grants him . to ſeek 
his voucher or warrant, and he eſcapes, the hundred ſhall 
de amerced. 3 E. 3. Coron.. 316. and fo it is if a man- 
laughter be committed out of any vill. Stamf. P. C. 

„J. 

If the vill anſwers not the amercement for an eſcape, 
the hundred ſhall be diſtrained, and if the hundred an- 
ſwers not, the county ſhall be charged there with and di- 
ſrained. Stamf. P. C. p. * b. | 

And thus far touching eſcapes both voluntary and ne- 


pleent, | 
Zy 21 Fac. cap. 28. f. 7. 


Vor. I. R r CHAP. 
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CH AP. 1 


Concerning reſcues of priſoners in cuſtody for feli. , 


ESCUE of a perſon impriſoned for felony is al 
felony by the common law. | 

10 make a reſcue a felony, 1. It is neceſſary that the 
felon be in cuſtody, or under arreſt for felony, and there 
fore if A. hinders an arreſt, whereby the felon eſcapes 
the townſhip ſhall be amerced for the eſcape, and A. fn 
be fined for the hindrance of his taking; but it is not fe 
lony in A. becauſe the felon was not taken. 3 E. 3. Cir: 
333. Stamf. P. C. p. 31. a. 

2. Agam, to make a reſcue felony, the party reſcue 
muſt be under cuſtody 00 oy or ſuſpicion of felony, an 
it is all one, whether he be in cuſtody for that accoun 
by a private perſon, or by an officer or warrant of a juſ 
tice, for where the arreſt of a felon is lawful, the retc 
of him is a felony. | 

It ſeems that it is neceſſary that he ſhould have knov 
tedge that the perſon is under arreſt for felony, if he! 
in the cuſtody of a private perſon, 

But if he be in the cuſtody of an officer, as conſtable 
ftheriff, there at his peril he is to take notice of it; and | 
it is it there be felons in a priſon, and A. not knowing 
it, breaks the priſon, and lets out the priſoners, tho! 
knew not that there were felons there, it is felony, and 
traitors were there, it is treaſon, P. 16 Car. 1. Crots, 
583. Benſtead's caſe per omnes juſticiarios. . 

A return of a reſcue of a flea by the ſheriff againſ / 


Cont 


is not ſufficient to put him to anſwer for it as a flog jt; 
without indictment or preſentment, by the ſtatute of 2; Wc «; 


3. cap. 4. 1H 7. 6. a. per curiam, 2 E. 3. 1. Coron. 1 


* 


As in caſe of an eſcape, ſo in caſe of a reſcue, if the 
reſcued be impriſoned for felony, and be reſcued be- 
fore indictment; the indictment muſt ſurmiſe a felony 
done as well as an impriſonment for felony or ſuſpicion 
thereof ; but if the — be indicted and taken by a Ca- 
ia and reſcued, then there needs only a recital that he 
vas indicted prout, and taken and reſcued. .. . Eby 
But tho the reſcuer may be indicted before the principal 
de convicted and attainted, yet he ſhall not be arraigned or 
tried before the principal be attaint for the reaſon given, 


(4). 5 I. . b 22 
rde reſcuer of a priſoner for felony, tho not within 
dergy, yet ſhall have his clergy. | . 
ide plus capite proximo, for many things there ſaid are 
pliable to the oh of a reſcue. F 


c H A F. I. 
a 
oun 
ub 
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Corcerning eſcapes and breach of priſon, by the party 1 

ſel F that is impriſoned for felony. | 
I common law it was held, that if any impriſoned 4 Blackft, 
1 for a miſdemeanor, tho not felony, had broke the Com. ch. 
lon and eſcaped, it had been felony. Bra. Lib. II. 1 OS 
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felony 
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e) This ſhould be Lib, III. a. 1. and it was the opinion of Billing, Burn. tit. 
& Corona, cap. 9. f. 124. a. In chief juſtice, and the reſt of the Priſon 

us place Bracton carries the matter judges, 1 H. 7. 6. 4. that a reſcue 

ky far ; for he ſays, tho the party of a felon was felony at common 

innocent, and had only con- law, but not in the perſon 

d to eſcape, he was u/timo ſup- till the ſtatute of 1 F. a. This 

(iv puniendus, | Coke ſays muſt be intended, her 

) But this ſeverity is complain- others break the priſon without his 

of 25 an abuſe, Mirror, cap 5. F. privity. 2 Inft. 589. 


Rr 2 But 
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a), Stamf. P. C. p. 30. b. 2 Co. Inſtit. p. 589. (b) p. c. ch. 
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But by the ſtarute of 1 E. 2. de frangentibus pri ſanam 
the — of the common law is . at he 
las de catero, qui prifonam fregerit, ſubeat judicium vite 
vel membrorum pro frattione priſonæ tantùm, niſi cauſa, jr, 
qud captus & impriſonatus fuerit, tale judicium reguirit, þ 
de ill ſecundum legem & confuetudinem terre fuerit convic- 
tus, licet temporibus præteritis aliter eri conſuevit. . 

Upon this ftatute, therefore, to make a felony by Will 
breach of priſon theſe things muſt concur : x. The party 
muſt be in priſon. 2. He muſt be in priſon for felony, Wil - 
3. He muſt break that priſon. Many of theſe things have 
been diſcuſſed before. I ſhall reſume and add what ſhall i © 
be neceſſary for the explication of this felony. - 

I. What is a priſon, md where bo 266 » ports in h 
riſon. 3 
If a man be impriſoned for felony in the priſon of: j 
franchiſe, and breaks and eſcapes, that is a breaker of j 
priſon, and it is as to this purpoſe the king's priſon (c), * 
tho the franchiſe or profit be the lord's. 2 E. 3. 1 Cora. 1 
149. Stamf. P. C. 31. a. 2 Co. Inſtit. 589. | 
o at common law when ſanctuary was in uſe, if a fe- 
lon had eſca to a church, and there had been watch- 
ed by the vill where the church is, and he had broken the 
church and eſcaped; this had been a felony within this 
ſtatute: * P. C. 5. Jo. b. 3 Z. 3. Caron. 290. 

Whether the breach of the priſon of the ordinary by a 
clerk convict or attaint before purgation had been felony, 
vide Stamf. P. C. 's 31, 32. but that learning is now an- 
tiquated, becaufe by the ſtatute of 18 Els. cap. 7. the 
prifoner is not now delivered to the ordinary ; and there- 
fore I ſhall not farther examine it. 


(c) Stamford in the place here 
mentioned thinks it is not the king's 
riſon, and therefore at common 

w the breaking of it would not be 
felony ; but by the ſtatute of x K. 2. 
it matters not whether it be the 
king's priſon or no, for it ſpeaks de 
prifena generally, and not de priſona 


noſtra z however, as it muſt be in 
tended a legal priſon, which cann 
be without a grant from the crown, 
our author's conſtruction is wy 
reaſonable, that all ſuch prison 
ſhould be taken as to this purp# 
ta be the king's priſon, 
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If a perſon be taken for felony, and put in the ſtocks 


and breaks it, this is a breaking of priſon, and felony 
within the law. Dy. 99. 4. 2 Co. Infl. 589. Stamf. P. C. 


houſe of him that makes the arreſt, or in the houſe of any 
other, and he breaks it and eſeapes, it is felony. 

Yet farther, if A. arreſts B. for felony or ſuſpicion of 
felony, there being de fax a felony committed, and be- 
ing in the hands of 
eſcapeth, this is a breach of priſon and a felony, for ſo 
are the words of my lord Coke, 2 Inſtit. 58 9. Nota, He 
« that is in the ſtocks, or under lawful arreſt, is ſaid to 
« be in priſon, tho he be not inſra carceris parietes.” 
And Stamford ubi 4 p. 30. b. Et nota quant a ceo que 
cheſcun que eſt ſoubs arreſt pour felony eft priſoner auxy bien 
his de gaol come deins, iſſint que fil ſoit lorſque in cippes in 
l haut ſtreet ou hors de cippes in le poſſeſſion d aſcun, que 
lui aver arreſt, & faite eſcape ceo eff debruſement de priſon 
in le priſoner, which muſt be intended, as it ſeems, of a 


fe. Lolent eſcape, via. reſcuing himſelf out of cuſtody. 
b. II. What ſhall be ſaid a being in priſon for ſuch a 
I cauſe, as requires judicium vitæ vel membrorum. 


[t ſeems it is intended only of capital offenſes, as fe- 


ceny, or homicide /e defendendo, or per infortunium, and 
breaks priſon, this 1s not felony, for the principal offenſe 


ui requrrit tale judicium. 2 Co. Inſtit. 590. 
the But if the — — 4 above value 
de er manſlaughter, tho de facto it were but petit larceny, or 
ger ——— or ſe defendendo, and poſſibly would ap- 
„er ſo upon the evidence, yet this eſcape will be felony. 


Touching my lord Coke's opinion of the form of the 
Mitimus, that it muſt particularly expreſs the nature of 
the felony, and muſt have an apt concluſion, I have ſaid 
nough before; I think it is ſufficient if it be generally 


e delivered by due courſe of law) ; yet theſe defaults will 
ot excuſe the breach of priſon from felony : but poſſibly 
n expreſſes no cauſe, the caſe may be otherwiſe, be- 

| | - cauſe 


30. 6. 555 | | 
F 9 it is if the conſtable or any other ſecures a felon in the 


. he violently reſcueth himſelf and 


lony, and therefore if a man be committed for petit lar- 


or felony, altho it wants that regular concluſion (till he 


boy 
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cauſe the ſubſtance of the Mittimus muſt be recited in the 
indictment. - - of | 


= OE Tg . 
e 


3 For it is very plain, that antienily there were more fe. 
=_ lons committed to the common gaol without M;ttimus in F 
= writing than were with it; ſuch were all the commit. WF” 
_ ments by conſtables, watchmen, and private perſons x. 
=_ eſting for fi d bring] | 15 
=_ reſting for felony and bringing to the common gaol; an{ 

| . Mittimus's were not of ſo antient a date as juſtices d ” 


peace, and they were not before 1 E. 3. (d), and ye 
breach of priſon by felons was felony even from 2 E. 
and not only from 1 E. 3. | | 

It is therefore enough if the gaoler have a ſufficient no. 
tification of the nature of the offenſe, for which he vu 
committed, and the priſoner of the offenſe whereof he vu 
arreſted, and commonly they know their own guilt, i 
they are guilty, without much notification. 

And again, by what hath been ſaid, breach of priſon 
not only where the felon is formally committed to ga 
by a Mittimus, but if he be put in the ſtocks, kept in 
the conſtable's houſe, nay, under the cuſtody of him thi 
makes the arreſt, and he breaks priſon, it is a felony, th 
in theſe caſes there neither are nor can be Mittimus's. 

If A. arreſts B. for ſuſpicion of felony, and carries hin 
ro the common gaol, and there delivers him, as he m 
do, 13 E. 4. 9. 4. 4 E. 3. cap. 10. and he breaks priſo, 
if he be indicted upon it there muſt be an averment in tle 
indictment, that there was a felony committed, and tl 
A. having probable cauſe did ſuſpect B. and arreſted hin 
and committed him, and that he broke the priſon, and th 
muſt be all proved upon the evidence. | 

But if B. be indicted or appealed and taken by Capi d tn 
and committed, and breaks priſon, there needs no ave ey 
ment or proof that a felony was done, but only l fe 
there was an indictment or appeal, and a Capias the 
upon, becauſe all appears by matter of record. 2 
[nflit. 590. | i HO j 
But a lawful commitment may be for ſuſpicion of fel 
ny, and this is within this ſtatute; yet no perſon can! 
indicted barely of ſuſpicion of felony, but of the feia 
itſelf. 43 E. 3. Coron. 454. 44 Aſſiz. 12. 2 Co. Inſtit. 8 
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(4) See 1 E. 3. cap. 16. . 
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If a felony be made by act of parliament ſubſequent to 
E. 2. and a perſon be committed for ſuch a felony and 
breaks priſon, yet this is felony. 2 Co. i 592. 

III. What ſhall be ſaid a breaking of priſon by a per- 
ſon committed for felony to make a felony. 


„tt the priſon be fired by accident, and there be a neceſ- 
„os break priſon to fave his life, this. excuſeth the fe- 
; but if the priſon were fired by the priſoner him- 
N elf, or by his procurement, the breaking to ſave his life 
l. 


5 nevertheleſs felony, for it was a neceſſity of his own 
eating. 2 Co. Infiit. 590. : 
If the gaoler ſets open the priſon doors, and the felon 
ſcapes, this may be a felony in the gaoler, but is no 
reach of priſon to make felony in the priſoner. 

If A. be arrreſted or impriſoned for felony, and B. and 
thers without the conſent of A. reſcues A. this is felony in 
he reſcuers, but not felony in J. But if A. were of con- 
deracy with B. to do it, then it is felony in B. as a reſ- 
e, and in A. as a breach of priſon. 

And fo it is if B. had broke the prifon doors, and they 
ing open, A. had gone away, this had been felony in 
. but not felony in A. unleſs it were done by his confe- 
eracy or procurement, for A. did not actually break 
riſon. 2 Co. Inftit. 589, 1 H. 7. 6. a. 

: V. Touching the proceeding for felony by breach of 
iſon. | 

4. is committed for felony, or ſuſpicion thereof, and 
aks priſon, he may be indicted, arraigned, convicted, 
d have judgment for the eſcape, altho the e vo fe- 
ny be not tried, and he may be not guilty of the felony ; 
ad ſo it differs from the caſe of a reſcue or eſcape before, 


ey are divers, and therefore in the latter caſe the prin- 
dal felony ſhall be firſt tried. 2 Co. In/tit. 592. 

And yet I hold, that if A. be indicted of felony and 
mmitted, and then breaks priſon, and then be arraign- 
of the principal felony and found not guilty, now 4, 
all never be indicted for the breach of priſon ; or if in- 


ant 
felot 


S$).- 


the principal felony, he may plead that acquittal F 
| Fr wes" "os 


Id the reaſon is, becauſe here it is the ſame perſon, there 


ted for it before the acquittal, and then he is acquitted 
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4 Blackſt, 
Com. ch. 


cipals and 
Acceſſa- 
ries, per 


Foſter in 
the table 
of princi- 
pal mat- 
ters, tit. 
Acceſſa- 
ries and 


and Burn, 
tit. Acceſ- 
ſary; and 
Index to 

2 Hawk. 

P. C. tit. 

Acceſſary 

and Prin- 
cipal. 


3. of Prin- 


tatum, and 


Principals; mon law, 
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the principal felony in bar to the indictment for the felony I 
for breach of priſon. | | the 
And fo it was pleaded by myſelf in the caſe of one Mn. Won 
Samford, who was ſeverely proſecuted by the earl of La. con 
ceſter, upon a ſuſpicion that ſhe had ſtolen his jewels ; for gd 
tho while the principal felony ſtood untried, it ſtood in- B 
different whether ſhe were guilty of the principal felony, Nad 
or rather the breach of priſon was a preſumption of the .d 
3 of the principal offenſe, yet now it be cleared, that Wie 
the was not guilty of the felony, ſhe is now in law us : bee. 
perſon never committed for felony, and fo her breach of that 
ifon is no felony. yidt 


The felony of breach of priſon is a felony within cher. 
&)» tho the principal felony for which the party was con- 
victed were out of clergy, as robbery or murder. 


CM: ee h$ 


Of principals and acceſſaries in felony, and firſt of acceſſari 
before the fact. 


TAVING gone through the confiderations of 

offenſes of treaſons, and alſo of felonies at the com 
it will be ſeaſonable in this place to confider « 
thoſe different relations of principals and acceſſane 
whereof tho much hath occafionally been mentioned, ft 
I ſhall now proceed to the diſcuſſion of this matter 
ſtinctly and apart, and ſhall put together all the learn 
that occurs to me concerning this matter. | 
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In the higheſt capital offenſe, namely; high treaſon, 

there are no acceſſaries neither before nor after, for all 
. Wconſenters, aiders, abettors, and knowing receivers and 
 Wcomforters of traitors, are all principals, ' as hath been 
ad, 3 H. 7. 10. 4. Stamf. P. C. p. 40. a. Co. P. C. p. 20. 
0 But yet as to the courſe of proceeding, it hath been 
„ad indeed ought to be the courſe, that thoſe who did 
e. aually commit the very fact of treaſon, ſhould be firſt 
ned before thoſe that are principals in the ſecond degree, 
: Whecauſe otherwiſe this inconvenience might follow, viz. 


jicted, and 3 the principals in the firſt degree may be 
xcquitted, which would be abſurd : vide Somervill's caſe 
(a) before, cap. 22. p. 238. 


pals, mayhem, or præmunire, there are no acceſſaries, for 


cipals, Stamf. Lib. I. cap. 48. & hibros ibi; and acceſſa- 
nes after, receiving the offenders, cannot be in law 
under = penalties as. acceſſaries, unleſs the acts of par- 
lament that induce thoſe penalties, do expreſly extend to 
receivers or comforters, as ſome do. 2 5 
Nete, the word maintainers in the ſtatute of 27 E. 3. 
oþ. 1, and 16 R. 2. cap. 5. denotes the maintainers of 
the offenſe, and not (as it ſeems) of the parties. 

t remains, therefore, that the buſineſs of this title of 
principal and acceflary refers only to felonies, whether by 
e common law, or by act of parliament. 

As to felonies by act of parliament, regularly if an act 
if parliament enacts an offenſe to be felony, tho it men- 
tons nothing of acceſſaries before or after, yet _ 
and conſequentially thoſe that counſel or command the of- 
tenſe are acceſfaries before, and thoſe that knowingly re- 
ewe the offender are acceſſaries after, as in the caſe of 


b), Stamf. P. C. Lib. I. cap. 47. 11 H. 4. 14. in caſe 


(a) 1 Ard. 109. But ir was rul- be firſt tried, for the movers or pro- 
nim that caſe, that upon that curers are guilty of compaſſing the 
ranch of treaſon, which relates to death of the king, altho he that was 
* compaſſing the death of the procured ſhould never aſſent there- 
Jing, there is no need that the prin- to. 

pal in the firſt degree, (viz. be (5) 2 Co, Infit, 434. 

9 undertook to do the act) ſhould : | 


of 


that the principals in the ſecond degree might be con- 


In caſes that are criminal, but not capital, as in treſ- | 


ll the acceffaries before, are in the ſame degree as prin- 


rape made felony by the ſtatute of MWeſtminſt. 2. cap. 34. 
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of multiplication, Co. P. C. cap. 20. tho Dy. 88. make 


law- makers did not intend to include acceſſaries 


the ſame penalty, yet the ſpecial penning of the ad 
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, 


it a guære. | | 

But if the a& of parliament that makes the felony, in 
expreſs terms comprehends acceſſaries before, and make; 
no-mention of acceſſaries after, namely, receivers or com 
forters, there it ſeems there can be no acceflaries after 
for the expreſſion of procurers, counſellors, abettors, al 
which import acceſſaries befere, make it evident, that the 


which is an offenſe of a lower degree than acceſſaries 
fore, as the ſtatute of 8 H. 6. cap. 12. for ſtealing of re 
cords, the ſtatute of 33 H. 8. cap. 8. for witchcraft, &. 
Stamford's P. C. ub; ſupra. 10 

It is true my lord Coke, P. C. cap. 19. p. 72, 73, de 
nies the opinion of Stamford, and affirms, that tho the 
ſtatute of 8 H. 6. cap. 12. mentions only acceſſaries t 
fore, yet virtually and conſequentially acceſſaries after an 
included, as well as in felonies at common Jay ; but hi 
neither allegeth any reaſon or authority for that opinio 
and therefore the authorities being equal, the greater re; 
ſon ſeems to be with Stamford's opinion, Expreſſum fac 
ceſſare tacitum, and no weight can be laid upon the tz 
tute of 3 H. 7. cap. 2. for that in expreſs terms mak 
acceſſaries before and after to ſtand as principals, 


And upon the ſame reaſon it is, that many of theſe adi. 
of parliament mentioned before, cap. 22. 2 236. that . 
make certain offenſes, their counſellors, abettors, and 1 
procurers, to be treaſon, do not extend to make receiv. ©* 
ers guilty of treaſon, tho if the act had been general th. 
ſuch an offenſe ſhall be treaſon, it had conſequential) ” 
made knowing receivers as well as abettors guilty on 0 


treaſon : wide Co. P. C. cap. 64. p. 138. 
Tho generally an act of parſiament creating a felon) 
renders conſequentially acceſſaries before and after willi 


parliament in ſuch caſes ſometimes varies the caſe. 
The ſtatute of 3 H. 7. cap. 2. for taking away maidens 
&c. makes the offender, and the procuring and abettin 
yea, and wittingly receiving alſo, to be all equally pri 
Cipal felonies, and excluded of clergy. 1 
g | gain 
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Again, the ſtatute of 27 Eliz. cap. 2. makes the com- 
ne in of a jeſuit treaſon, the receiving or relieving of 
n felony, the contributing of money to his relief a præ- 
unire we that acts of — may diverſify the of- 
rules of acceſſary or principal, according to the various 
ing thereof, and ſo have done in many caſes. 
and thus much as to acceſſaries to felonies made by 
4 of parliament, which being general directions may be 
plicable almoſt to all caſes, _ 
come to conſider of principals and acceffaries in felo- 
, and their differences among themſelves, and with re- 
tion to felonies at common law. 


two kinds, principals in the firſt degree, which actu- 
ly commit the offenſe, principals in the ſecond d 
hich are preſent, aiding, and abetting of the fact to be 


lle. 8 6 
So that regularly no man can be a principal in N 
nes he be preſent, unleſs it be in caſe of wilful 
iſoning, wherein he that layeth or infuſeth paiſon with 


y other takes it in the abſence of him that ſo layeth it, 
t he is a principal, and he that counſelleth or abetteth 
- ſo to do, is acceſſary before. Co. P. C. cap. 64. p. 
Who ſhall be faid preſent, aiding, and abetting in caſe 
felony, hath been ſufficiently declared in cap. 34. in 
de of murder, in cap. 48. in caſe of burglary, in cap. 
b in caſe of robbery, and need not again be repeated. 
Acceſſaries again are of two kinds, acceſſaries before 
e fact committed, and acceſſaries after. 

An acceſſary before, is he, that being abſent at the 
eof the felony committed, doth yet procure, counſel, 
mmand, or abet another to commit a felony, and it is 


many caſes clergy is taken away from acceſſaries before, 

lich yet is not taken away from acceſſaries after, as in 

t treaſon, murder, robbery, and wilful burning, by 

C5 P. & M. cap. 4. 

| hoſe offenſes, which in the conſtruction of law are 

den and unpremeditated, cannot have any acceſſaries 
: F367 6-34 -. before, 


By what hath been formerly delivered, principals are 


tent to poiſon any perſon, and the perſon intended, or 


offenſe greater than the acceſſary after; and therefore 
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before, as killing a man per infortunium, ſe defendend,, 
manſlaughter. | 
And therefore C A. be — 5 _— and g. 
acceſſary before, if the ju guilty only of my 
flaughter, — ſnall be = inquiry of B. but he ſhall} 
| forthwith diſcharged, becauſe bare homicide is alyy 
ſudden ; for if it were premeditated, it had been murde 
and not barely homicide, B:b:th's caſe (c), but the 
may be an acceſſary after. 

gain, the exility of the offenſe, tho it be felony, | 
becauſe it is not capital, excludeth acceſſaries before or 
ter, and therefore in petit larceny there can be no accel 

„Anne Laſſington's cafe, P. 42 Eliz. B. R. (4); 1 
this is alſo the reaſon why there can be no acceſſary 1 
ther —_ nor after in manſlaughter per infortuniun 
_ udo, becauſe there is no judgment of death in 
caſe. 

That which makes an acceſſary before is com 
counſel, abetment, or procurement by one to another 
commit a felony, when the commander or counſello 
abſent at the time of the felony committed, for if he 
preſent he is principal. | 

And therefore words that ſound in bare permiſlx 
make not an acceſſary, as if A. ſays he will kill J. ö. 
B. ſays you may do your pleaſure for me, this makes 1 
B. acc 21 H. 7. 36, 37. Cromp. 41, b. 

If A. hires B. to mingle or lay poiſon for C. B. dot 
accordingly, and C. is poiſoned, B. tho abſent, is pn 

cipal, A. is acceſſary; but if A. were preſent at the mu 

ling or laying of the poiſon, tho both were abſent it! 
taking of it, yet both are principals, for they are b. 
equally acting in the poiſoning. | 

But if A. buys the materials of the poiſon, know 
and conſenting to the deſign, and delivers them to 6, 
- mingle and apply it, or lay it in the abſence of 4. | 
it ſeems A. is only acceſſary before: quod vide Cu.) 
cap. 7. p. 50. Franklin's cake. (e) 

A. commands or counſels B. to commit felony 
one kind, and B. commits a felony of another kind, 


(c) 4 Co. Rep, 43. 6. (a) Cro. Elix. 750, (e) State Tr. Vl. I., 
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acceſſary, as if A. commands B. to ſteal a plate, and 
; gas" burglary to ſteal the plate, A. is acceſſary to 


. 
f 4. commands B. to take C. and B. takes C. and robs 
m, 4. is not acceſſary to the robbery, 

But if A. commands B. to beat C. and B. beats C. fo that 
dies, A. is acceſſary, becauſe it may be a probable 
nſequence of his beating, 3 E. 3. Coron. 314. Stamp. P. 
Lib. I. cap. 45+ fol. 41. a. the like it is if he commands 
to rob him, and in robbing him B. kills him, A. is 
ary to the murder. Plowd. Com. 475. Crompt. 43. C. 
4. commands B. to burn the houſe of C. B. kills, 
s, or ſteals from C. A. is not acceſſary, for it is an of- 
ſe of another kind; ſo if A. commands B. to ſteal the 
re of C. and he ſteals his cow, A. is not acceſſary. 
nod. Com. 475. Saunder's caſe. N 

But if 4. commands B. to ſteal generally from C. then 
is acceſſary to any kind of theft from C. tho it were 
e by robbery, for that varies the offenſe only in de- 


commands B. to poiſon C. B. kills him with a ſword, 
4. is acceſſary, for the ſubſtance of the thing com- 
ded was the death of C. and the differing in the man- 
of its execution from the command doth not excuſe 
from being acceſſary. : | 
But if J. commands B. to kill C. and B. by miſtake 
D. or elſe in ſtriking at C. kills D. but miſſeth C. 
is not acceſſary to the murder of D. becauſe it differs 
eperſon. Co. P. C. cap. 7. p. 51. Plowd. Com. 475. 
uder's caſe. 
gets B. with child, and before the birth counſels B. 
Ill it, the child is born, B. murders it, A. is acceſ- 
to the murder, yet at the time of the counſel given 
child was not in rerum naturd. 2 Eliz. Dy. 186. a. 
f. lets out a wild beaſt, or employs a madman. to kill 
ns, whereby any is killed, A. is principal in this 
tho abſent, becauſe the inſtrument cannot be a prin- 
Dalt. cap. 108. (V. | 


/ New Edit. 5. 5 29. 


theft, but not to the burglary. Co. P. C. cap. 7. 


A. com- 
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| yet takes care to apprehend him, or to levy hue and 


relieving to make an acceſſary after; and 2. What 
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A. commands B. to kill C. but before the execuic 
thereof A. repents, and countermands B. and yet B. pro 
ceeds in the execution thereof, A. is not acceſſary, for 
his conſent continues not, and he gave timely counter 
mand to B. Co. P. C. cap. 7. p. 51. Plowd. Com. 474 
Saunders's caſe ; but if A. had repented, yet if B. had no 
been actually countermanded before the fact committed 
A. had been acceſſary. 


_— 


III. 
Of acceſlaries after the fact. 


HIS kind of acceſſary after the fact is, where 
perſon knowing the felony to be committed by an 
other, receives, relieves, comforts, or aſſiſts the felon. 

This, as hath been ſaid, holds place only in felonies 
and in thoſe felonies, where by the law judgment of deatl 
regularly ought to enſue, and therefore there is no acce 
ſary in petit larceny, homicide per infortunium, or homi 
cide ſe 1 15 E. 3. Coron. 116. 

I ſhall conſider, 1. What ſhall not be a receiving « 


be ſuch a receiving or relieving to make an acceſſary aft: 
If A. knows that B. hath committed a felony, but dot 
not diſcover it, this doth not make A. an acceſſary oft 
but it is miſpriſion of felony, for which 4. may be in 
dicted, and upon his conviction fined and impriſoned. 
If A. ſees B. commit a felony, but conſents not, nd 


after him; or upon hue and cry levied ' doth not 
ſue him, this is a negle& puniſhable by fine and imp 
ſonment, but it doth not make A. an acceſſary after. 8 l 
2. Coron. 395. 3 E. 7 Coron. 293. Stamf. P. C. Lib. en 
cap. 45. J. 40. b. 14 H. 7. 31. b. and the contrary opinie 
of ſome old books in this caſe is therefore rejected. 
If B. commits a felony, and comes to the houſe of 
before he be arreſted, and 4. ſuffers him to eſcape vill 
0 
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aut arreſt, knowing him to have committed a felony, 
this doth not make A. ——_ but if he takes money 
of B. to ſuffer him to eſcape, this makes him acceſſary, 
H. 4. 1. and ſo it is if A. ſhuts the fore-door of his 
houſe, whereby the purſuers are deceived, and the felon 
hath opportunity to eſcape, this makes A. acceſſary; for 
here is not a bare omiſſion, but an act done by A. to 
xcommodate his eſcape. 8 E. 2 Coron. 427. | 


min ſimply without any contract to favour him in his 
mroſecution, or to forbear proſecution, this is lawful ; 
hut if he receives them upon agreement not to proſecute, 
or to proſecute faintly, this is theft-bote, puniſhable «| 
mpriſonment and ranſom (a), but yet it makes not A. 
m acceſſary, 42 Aſſiz. 5. b. 3 E. 3. Coron. 353. Stamf. 
P. C. f. 40. a. but if he takes money of B. to favour 
tim, whereby he eſcapes, this makes him acceſſary. 
Dalt. 263. (b), Crompt. 41. b. : 

J. hath his goods ſtolen by B. who ſells them to C. 
won a juſt value, tho C. knows them to be ſtolen, this 
makes not C. acceſſary, unleſs he receives the felon. 
Dalt. cap. 108. p. 288. (c) | p 

But by ſome opinions, if he buys them at an under 
due, it makes him acceſſary, per Crompt. 4.3. b. and Sir 
Nich. Hyde, Dalt. ubi 1 but it ſeems this makes not 
˖ 1 for if there be any odds, he that gives more, 
enefits the felon more than him that gives leſs than the 
ve, but it may be a miſdemeanor puniſhable by fine 
nd impriſonment, and the buying at an under value is a 
reſumptive evidence, that he knew they were ſtole, but 
lakes him not acceſſary. 

If 4. hath his goods ſtolen by B. and C. knowing they 
ere ſtolen, receives them, this ſimply of itſelf makes 
ot an acceſſary, and therefore it hath been often ruled 
% that to ſay, F. S. hath received flolen goods, knowing 
en to be ſtolen, is not actionable, becauſe it imports not 
ony, but only a. treſpaſs or miſdemeanor, puniſhable 

_ by 


\ 


| _ 
(a) Vide antea, p. 546. & notas (c) New Edit. ibid. 
» (d) Dawſor's caſe. Yelv. 4. 
% New Edit. 5. 531. 


4. hath his goods ftolen by B. if A. receives his goods 
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by fine and impriſonment (e), for the indictment of 2 
accefiary after, is that he received and maintained 3 
thief, not the goods (f). | 

But yet it ſeems to me, that if B. had come himſelf 
C. and had, delivered him the goods to keep for him; ( 
knowing that they were ftolen, and that B. ſtole then 
or if C. receives the goods to facilitate the eſcape of! 
or if C. knowingly receives them upon agreement to 
niſn B. with ſupplies out of them, and accordingly (y 
plies him, this makes C. acceflary (g) ; and with th 
ſeems to agree the preamble of the ſtatute of 2 U 3 fl. 


cap. 24. Crompt. 41. b. for it is relieving and comforting 

But the bare receiving of ſtolen goods, knowing the 
to be ſtolen, makes not an acceſſary; for he may recei 
them to keep for the true owner, or till they 
ed or reſtored by law; and ſo it ſeems are the books to! 
intended of 27 Afjiz. 69. 25 E. 3. 39. (), 9 H. 4. 1. 4 

If a felon be in priſon, he that relieves him with n 
eeſſary meat, drink, or clothes for the ſuſtentation 


life, is not acceſſary. 


So if he be bailed out till the next ſeſſions, Ec. i 
lawful to relieve and maintain him, for he is quodenm 


(e) By); & 4 V. & M. cap. 9. 
© Receivers of ſtolen goods, know- 
« ing them to be ftolen, are to be 
«© deemed acceffaries after the fact, 
© and ſuffer as ſuch ;”* but becauſe 
theſe receivers often conceal the 
principal felans, and thereby eſcap- 
ed being puniſhed as acceſſaries ; 
therefore by 1 Ann. cap, © Who- 
* ſoever ſhall buy or receive ſtolen 
&* goods, knowing them to be ſtolen, 
* may be proſecuted for a miſde- 
* meanor, and puniſhed by fine and 
„ impriſonment, tho the principal 
* felon be not convicted; and 
this Mall exempt them from be- 
ing puniſhed as acceſſaries, if the 
principal ſhall afterwards be con- 
victed. 

Y But by 5 Ann. cap. 31. Ii 
cc any perſon ſhall receive or buy 
* knowingly any ſtolen goods, or 


* knowingly harbour or conceal, 


« any felon, he ſhall be taken as ac- 
« ceffary to the felon, and ſhall 


„ ſuffer as a felon; this ſtatute 


does not take away the benefit of 
clergy ; but by 4 Geo. I. cap. 11. 


are recove 


ſuch perſon may be tranſported 
fourteen years. | 
(g) But becauſe this was diffc 
to prove, the confederates of | 
thieves frequently diſpofing of | 
goods to the owners for a rew 
under the notion of helping d 
again to their ſtolen goods, it is 
vided by 4 Geo. I. cap. 11. © 
«© whoſoever ſhall take a reward 
« der the pretence of helping 
one to folen goods, ſhall f 
* 2s a felon, as if he himſel 
&« ſtolen the - ſaid goods, unles 
c cauſe ſuch felon to he apprein 
© ed and brought to trial, and 
& evidence againſt him; upon 
clauſe the famous Jonathan Mis 


convicted and executed, 10 4. * 
ee ſtatute 6 Ge. I. Ch, 23 1 


pretending to help one to 
goods, Receivers of linen 8 
ſtolen from the bleaching-2"3 
are by the ſtatute 18 Geo, II. cr 
ed felons, without benefit ot 

(5) In the laſt edition d 
year-books, which is in ti 
miſpaged, it is 25 F. 3. 82.5 
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n cuſtody, and is under a certainty of coming to his 
tnal. Crompt. 42. b. Dalt. p- 286. (i). 

And therefore it is not treaſon thus to relieve a traitor, 
while he is in cuſtody or under bail, and therefore the 


| leſuit, hath yet this qualification, being at liberty and out 
ald. 

But if a felon be in gaol, for a man to convey inſtru- 
nents to him to break priſon to make an eſcape, or to 
ride the gaoler to let him eſcape makes the party an 
ceſſary, for tho common humanity allows every man 
o afford them neceſſary relief, yet common juſtice pro- 
bits all men unlawful attempts to cauſe their eſcapes. 

If 4. ſpeaks or writes in favour of a priſoner for his 
our and deliverance, this makes him not an acceſſary. 
6 Aſſiz. 47. 

To inſtruct a felon to read thereby to ſave him by his 
ergy makes not an acceſſary. M. 7 R. 2. (), Co. P. C. 
b. 64. p. 139. ls 
A. be committed for felony, and B. an attorney ad- 
cs the friends of A. to write to the witneſſes not to ap- 
ar againſt him, who writes accordingly, this makes 
ther B. nor the friends acceſſary, but is a miſdemeanor 
niſhable by fine and impriſonment. Co. P. C. ubi ſupra. 
A feme covert cannot be an acceſſary for the receipt of 
anch huſband, for ſhe ought not to diſcover him. 

hut the huſband may be an acceſſary for the receipt of 
e ite. Stamf. P. C. Lib. I. cap. 19. fol. 26. a. 

ing lt the wife alone, her huſband being ignorant, do 
owingly receive B. a felon, the wife is acceſſary and 
the huſband. 15 E. 2. Coron. 383. 

but if the huſband and wife both receive a felon know- 
hall , it ſhall be judged only the act of the huſband, 
"ni WF. the wife acquitted, M. 37 E. 3. Rot. 34. in dorſ. 


pref: Coram Rege. (1) 
| | To 
upon | 

Mil | 
n | New Edit p. 530. ceptamento felondm; the indictment 
ch. 3; Rt, 3% Rex. Cant. was ſent coram rege: Richard ſur- 


j Thiz was the caſe of Richard r:ndered himſelf and alleged, that he 
u Margery his wife, (vide ſu- had been tricd and acquitted on the 


_ 7-47.) who had been indicted ſaid indictment before the juſtices of 
11, & de ſheriff of Lincoln pre re- gaqt-delivery at Lincoln, and wie 
it of d 2 Ss admitted 
jon © . : 

n this 


tatute of 27 Eliz. cap. 2. that makes it felony to relieve 
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To make an acceſſary to felony there muſt be a felony 
committed by him to whom he is acceſſary. 

A. gives . a mortal ſtroke. C. receives or relieves 4 
or helps him to eſcapez and then B. dies, C. ſhall not be 
an acceſſary to the felony, becauſe when he received hin 


no felony was done. 


But a man may be acceſſary to an acceſſary by there. 
ceiving of him, knowing him to be an acceſſary to felony, 
Stamf. P. C. cap. 46. f. 43. b. 22. Aix. 5 2. 

There can be no acceſſary in receipt of a felon, unleſt 
he knows him to have committed a felony : vide Stamfird 


P. C. 41. +. 


But yet it hath been held, that if the party be attainto 
outlawry or otherwiſe in the county of A. if any 
one of that county receives him, he is acceflary, whethe 
he had notice or not, becauſe he is a felon by matter of 
record, whereof all in the ſame county ought to take ne 
12 E. 2, Coron. 377. Stamp. P. C. cap. 46. fol. 41. 

But it ſeems to me neceſſary to make an acceſſary after 
that there be notice, altho the felon were attaint in th 
ſame county; for preſumption ſhall not make men crimi 
nal, where the puniſhment is capital. 


felony 


tice. 


admitted to bail; after which the 
judge of gaol-delivery fent the re- 
cord of Richard's acquittal ; Mar- 
the wife pleaded, that ſhe alſo 

d been tried and acquitted, and 
was alſo baited 5 but afterwards ſhe 
not appearing, a Capias was awarded 
againſt her and her bail: upon this 
her huſband and one Jobn Hade two 
of her bail come into court, Er 
petunt ipſes admitti ad finem cum do- 
mino rege occaſione predifta faciendum, 
& admituntur ; ſometimes afterwards 
the faid Jobs Hode came into court 
and alleged, that he had been un- 
juſtly fined, «© Quia prædictum in- 
« dictamentum ſuper prædictam 
« Margeriam ſactum minus ſufficiens 
« eft, eo quod pradifta Maryeria 
« tempore quo tpfa dictos felones 
te receptaſſe ſeu eis conſentire de- 
« buiffer, fuit eooperta predicto 


See Co. P. C. p. 108. 


* 


« Ricardo viro ſuo, & adhuc eſt 
% omnino ſub poteſtate ſua [ejus] 
„ cui ipſa in nullo contradicere p 
« tuit, & ex quo non inferitur i 
« inditamento prædicto, quod ip 
« aliquod malum fecit, nec eis car 
< ſentivit, ſeu ipſos ſelones recep 
“ tavit ignorante viro ſuo, petit ) 
« diciurn, fi ipſa vivente viro ſuo 
aliquo reteptamento in preſent 
« viti fui occafionari poſſit,” I 
court took time to conſider of th 
plea, and in Michaeimas term, « 
4e, gave the following judgme 
« Viſo & diligenter examinato 1 
« ditamento prædicto ſuper p! 
« fatam Margeriam facto vic 
« curizx, quod indictamentum i 
minus ſufficiens eſt ad ipſam i 


« ponere reſponſuram. Ideo d 
« procefſus verſus eam om 


CHA! 
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Concerning the order of proceeding againſ gecgſſaries. 


uſual way; but he may be indicted in another indictment, 
but then ſuch indictment muſt contain the certainty and 
lind of the principal felony, 4 

if a man were acceſſary before or after in another county, 
than where the principal felony was committed, at com- 
mon law it was Sifpunithable, bu 


county where he was acceſſary, and ſhall be tried there, 
if the felony had been committed in the lame county; 
ud the juſtices, before whom the acceſſary is, ſhall write 


for the record of the attainder. 

This writing is to be by writ in the king's name under 
tie tee of the juſtice ſo ſending it. Dy. 253. 6. 

lf the acceſſary be indicted either alone or together 
vith the . proceſs of outlawry ſhall not go 
yanſt the acceflary till the principal be attainted or out- 
awed, neither ſhall he be put te plead till the principal 
appear, but ſhall be bailed till the principal appear: vide 
xn. I, cap. 14. (a) | 
The acceflary ſhall not be conſtrained to anſwer to his 


ment till the principal be tried, 9 E. 4. 48. 4. but 
ie de will wave that benefit, and put himſelf upon his 
pet 1a) before the principal be tried he may, and his acquittal 


„ <onviction upon ſuch trial is good. Stamf. P. C. Lib. I. 
op. 49. J. 46. b. 

hut it ſeems neceſſary in ſuch caſe to reſpite judgment 
| the principal be convicted and attaint, for if the 
ncipal be after acquitted, that conviction of the acceſ- 
(a) 20, Inflit. 185. This is now altered by 1 Ann. cap. g. 
822 _ fary 


HE acceſſary may be indicted in the ſame indictment 
with the principal, and that is the beſt and moſt 


t now by the ſtatute of 
163 E. 6. cap. 24. the acceflary is indiQtable in that 


to the juſtice, c. before whom the principal is attainted, 


* 1 


** Wb Nee 
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dicted as acceſſary to them all, D. ſhall not be arraigne 


may be both arraigned together, and plead together, a 
15 upon their trial by the ſame jury, and the jury ſb 


* 
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ſary is annulled, and no judgment ought to be given 
againſt him; but if he be acquitted of the acceſſary, tha 
acquittal is good, and he ſhall be diſcharged. 8 H. 5, 6. 
Coron. 463. E oh 

If A. B. and C. be indicted as principals, and D. is in. 
till all the principals be attaint or outlawed, for if A. an 
B. be tried, and acquit or attaint, yet D. may be acceſſan 
to C. and not to A. nor B. but if A. B. and C. be indie 
as principals, and D. indicted as acceſſary to A. on, 
there if A. be attaint, tho B. and C. be not, yet D. ſha 
be arraigned. 40 Ajiz. 25 Caron. 216. 7 H. 4. 36. 
Stamf. ubi ſupra. | 

But yet the court may if they pleaſe arraign the acceſ 
fary in the firſt caſe (5), for if he be found accefſary I 
ſhall have judgment, but if acquitted of being acceſſ 
to A. yet that acquittal diſchargeth him not of bein 
acceſſary to B. or C. and therefore when they come in an 
plead and are attaint, D. may be arraigned de now as ac 
ceſſary to B. and C. Phd. Com. 98. b. Gittin's caſe. 
that it is in the diſcretion of the court to arraign him « 
not before B. and C. be attaint, tho it be the ſaſer cou 
to reſpite the arraignment of the acceſſary till B. and ( 
appear or are outlawed. ; 

If A. be indicted or appealed as principal, and JB. 
acceſſary before or after by the ſame indiQtment, and ti 
principal pleads in bar or abatement, or autrefoits acqui 
the acceſſary ſhall not be forced to anſwer till that ple 
be determined, for if it be found for A. the acceſſary 
diſcharged, if againſt A. yet he ſhall after plead overt 
the felony, and may be acquitted. 9 H. 7. 196- 

If A. be indicted as principal, and B. as accefſary, tht 


charged to inquire firſt of the principal, and if th 
find him not guilty, then to acquit the acceſſary; but 
they find him guilty, then to inquire. of the accef 
(4) To make this conſiſtent with or outlawed, and ir, that 


what goes before, we muſt under- court may in ſuch caſe, if they ps 
ſtand the former paſſage to mean, arraign him only 21 accgſaq 4 


that where he is indicted as acceſſary 


to all, he ſhall not be arraigned as - 


acceſſary to them all till all be attaint 


who is attaint, tho the others @ 
appear, 


Seiph 
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Srigneur Sanchar's caſe (c), 40 Afſiz. 8. ) H. 4. 36. 6. Cole 
ſtatute Weftm. 1. cap. 14. d); but in that caſe judg- 


12 judgment, as clergy, a pardon, Qc. the aceęſſary 
is to be diſchar ed. 12 413-19 11 DERNG Part 
* If A. be attaint of murder upon an appeal, and: then A. 
el indicted of murder as principal, and B. as acceſſary, 
* he principal pleads the former attainder, B. ſhall not be 


ub1 ſupra. 75 a Kd 
/ the principal be attainted and hath his clergy, er. be 
jardoned after attainder, the acceſſary ſhall be put to an- 


- wer; but if the principal be only convict and. hath; his 
an lergy, or be pardoned, or ſtands mute, or dies in priſon 


Am. 1. cap. 14. | | | 
if the principal be erroneouſly attaint, the acceſſary 
all be put to anſwer, and ſhall not take advantage of 
e error in that attainder, 2 R. 3. 21, 22. but the prin- 
pal reverſing the attainder, reyerſeth the attainder of the 
. 4 4 WY A 3 

f A. be indicted as principal, and B. as acceſſary before 
efter, and both be acquit, yet B. may be indicted as 


009 Co, Rep. 119. a, . © convicted of felony, ſtand mute, 

5 (d) 2 Co, Init. 184. t or challenge above twenty, it ſh 
,o It was for this reaſon, that ® be lawful to proceed againſt the 
er, in, the principal actor in the “ atceſſary, either before or aſter 
ry ( der of Sir Thomas Ouerbury, could © the fact, in the ſamę manner as if 
| if th ora long while be prevailed with ** ſuch principal felon had been at- 

lead, that ſo the earl and counteſs * tainted thereof, "notwithffanding 
ö but vmerſet, who were the movers © ſuch principal felon. he admitted 
\ccell; procurers, might eſcape. See © to his clergy, or otherwiſe de- 


J. Vol. I, p. 314. « liver'd beſore attainder; and every 
/ See Ceren, 5 1. 68. 4 ſuch acceſſary, if convicted, ſtand 
f) But ſince our author wrote, mute, &c, ſhall ſuffer the ſame 
64 00 # ſettled quite otherwiſe by “ puniſhment, as if ſuch principal 
hers *. cap. 9. for by that ſtatute, had been attainted. 

y principal offender ſhall be 2 A 


Sei 883 principal, 
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principal, and the former acquittal as accefſary is no ha, 
4 E. 6. B. Coron. 186. Knightley's caſe, Crompt. f. 43. a. 
But if A. be indicted as principal and acquitted, he 
mall not be indicted ac acceſſary before, and if he be, he 
may plead his former acquittal in bar, for it is in ſub- 
ſtance the fame offence, Stamf. P. C. Lib. H. cop. 36. fil 
105. 6. 2 E. 3. Coron. 150 & 282. but the antient law wy 
otherwiſe. 8 E. 2. Coron. 424. | * 

But if be be indicted as principal and acquitted, be 
may yet be indicted as accefſary after, for they are offenſe 
of ſeveral natures. 24 Az. 10. 8 H. 5. Corn. 403. 
Stamf. P. C. ubi { ra. 

And ſo'it is, if he be indicted as acteſſary . 
acquitted, yet for the ſame reaſon he may be indicted x 


* % , - * 10 « * 
* n 1 reren . D 8 


C H A P. Tom. 


Concerning ſelonles by act of patliament, and ff 
8 eming rape. 


D ' JF Aving thus conſidered the felonies that are by f 
Black, 1 common law, I now proceed to the handling. 
Com. ch. felonies by act of parliament, and becauſe it is hard 
hats 1 5. poſſible to reduce the titles of 'them under any depende 
Burn. Tit. method, and difficult to digeſt them under heads, 1 ſh 
Rape. take them up in order of time, according to the ſeries at 
apogee? order of the reigns and years of the ſeveral kings wh 
105. in they were enacted, only where I meet with any felot 
in the time of any king's reign, I ſhall as hear as I 

bring together thoſe Acts of Parliament both before 
after, that concern that ſubject. 


And firſt concerning rape. n 
; 5 
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Rape was antiently a felony, as appears by the laws of 
Adeffane mentioned by Brafton, Lib. III. (a), and was 
puniſhed by loſs of life. | | 

But in proceſs of time that puniſhment ſeemed too hard; 
but the truth is, a ſevere puniſhment ſucceeded in the 
place thereof, viz. caſtration and the loſs of eyes (&), as 
I zppears by Bracton (who wrote in the time of Henry Ill.) 
Lib, III cap. 28. but then, tho the offender were convict 
t the king s ſuit, the woman that was raviſhed (if ſingle) 
night, if ſhe pleaſed, redeem him fram the execution, 
if ſhe elected him for her huſband, and the offender con- 
ſented thereunto, as appears by Hracton, ubi ſupra. 

This kind of puniſhment it ſeems continued till 3 F. 1. 
and then by the ſtatute of Weftm, 1. cap. 13. (e), it was 


« within age with her conſent nor againſt her conſent, 
« nor no dame, damſel of age, nor any other woman 
« againſt her willz and if any do it, the party may ſue 
« within forty days, and common right ſhall be done; 
« and if none ſue within forty days, the king -ſhall have 
« the ſuit, and the party convict ſhall ſuffer two years 
« impriſonment, and be ranſomed at the king's pleaſure. 
This ſtatute gives a puniſhment by impriſonment and 
ranſom only, if attaint at the king's ſuit, and takes away 
caſtration and putting out of eyes; but it ſeems as to the 
ſuit of the party, if commenced within forty days, italters 
not the puniſhment before, Le rey ferra common droiture. 
But by the ſtatute of Vm. 2. cap. 34. (d) the offenſe 
of rape is made felony, ** If a man. raviſh a married wo- 
man, dame, or damſel, where ſhe neither aſſented be- 


by fore nor after, Ayt judgment de wy et member; if ſhe 
lng = aſſent after, yet the king ſhall have the ſuit, 
; hard 


This created rape a felony, and therefore it was not in · 
quirable in a leet, for it was made felony de novo by this 
ſatute, 22 E. 4. 22. a. 6 H. 7. 4. b. | 


(1) De Corona, cap, 28. f. 147. a, Sax. p. 222 & 29c 
0) By the —_— William I. this c) 2 c. inf. 180. of 
Wenie was puniſhed with caſtration, 2 Co, Inſtit. 433. 

«e Leges Gul, I. J. 19. Wilk Leg. 12 * * 
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enacted, * That none raviſh or take with force a damſel 
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of rape or buggery, and is ſeverely puniſhed by fine and 


ſuper patriam, and the reaſon was, becauſe that unlawtul 
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Rape is the carnal knowledge of any woman above the 
age of ten years againſt her will, and of a woman-chila 
under the age of ten years with or againſt her will, C. 
P. C. cap. 11. p. 60. : 

The eſſential words in an indictment of rape are rapuit 
et carnaliter cognovit, but carnaliter cognovit, nor any other 
circumlocution without the word rapuit are not ſufficient 
in a legal ſenſe to expreſs ob 1 H. 6. 1. a, 9 E. 4.26.0, 

'To make a rape there mult be an actual penetration or 6 
res in re, (as alſo in buggery) and therefore emiſſio ſemini 
is indeed an evidence of penetration, but fingly of itſelf it 
makes neither rape nor buggery, but it is only an attempt 
impriſonment. Co. P. C. cap. 10. p. 59. 

But the leaſt penetration maketh it rape or buggery, Wl. 
yea altho there be not emiſſio ſemis. G.. C. ubt ſupra; 
the old expreſſion was _ ei virginitatem, and ſome. 
times pucellagium ſuum. Bratt. Lib. III. (e) 

And therefore I ſuppoſe the caſe in my lord Cole's 12 
Rep. 36. 5 Fac. that ſaith, there muſt be both, viz. penetra- 
tio et emiſſio ſeminis to make a rape or buggery, is miſtaken, 
and contradicts what he ſaith in his pleas of the crown; 
and beſides, it is poſſible a rape may be committed by 
ſome, quibus virgæ erectio adfit, et emiſſio ſeminis ex quodan 
defeftu defit, as oyficians — 44» 

If A. actually raviſheth a woman, and B. and C. were 
preſent, aiding and abetting, they are all equally princi- 
pals, and all ſubject to the ſame puniſhment both at com- 
mon law and ſince the ſtatute of Weftm. 2. de quo infra. 

It appears by Bracton, ubi ſupra, that in an appeal of rape 
it was a good exception, quod ante diem et annum contentas in 
appello habuit eam ut concubinam et amicam, et inde ponit je 


cohabitation carried a preſumption in law, that it was 
not againſt her will. | of nth" 

But this is no exception at this day, it may be an eri. 
dence of an aſſent, but it is not neceſſary that it ſhould 


(e) De corona, cap. 28. f. 147. b L 


a1STORTA PLACITORUM RON. 


be ſo, for the woman may forſake that unlawful courſe of 


e. 
But the huſband cannot be guilty of a rape committed 
by himſelf upon his lawful wife, for by their mutual ma- 
tnmonial conſent and contract the wife bath given up her- 
ſelf in this kind unto her huſband, which ſhe cannot 
tract. | FE | 

A. the huſband of B. intends to proſtitute her toa rape 
by C. againſt her will, and C. accordingly doth raviſh her, 
4. being preſent, and aſſiſting to this rape: in this caſe 
theſe points were reſolved, 1. That this was a rape in C. 
notwithſtanding the huſband aſſiſted in it, for tho in 
marriage ſhe hath given up her body to her hufband, ſhe 
z not to be by him proſtituted to another. 2. That the 
tuſband being preſent, aiding and aſſiſting, is alſo guilty 
s 2 principal in rape, and therefore, altho the wife can- 
not have an appeal of rape againſt her huſband, yet he is 
ndictable for it at the king's ſuit as a principal. 3. That 
iu this caſe the wife may be a witneſs againſt her huſband, 
ad accordingly ſhe was admitted, and A. and C. were 
«cn, both executed. 8 Car. 1. Caſus comitis Caſtlebaven. () 
"" > A. by force takes B. and by force and menace com- 
pels her to marry him, and then with force A. hath the 
amal knowledge of B. againſt her will, tho this marriage 
te voidable, yet it is not ſo imply void as to enable her 
bmaintain an appeal of rape againſt A. for ſhe may by 


WW conſent affirm this voidable marriage, and therefore 
* "the like caſe, Rot. Parl. 15 H. 6. n. 15. there was a ſpecial 


Kt of parliament to enable the lady Jabel Butler to bring 
1 appeal of rape againſt Villiam Pull in that eaſe, not- 
thitanding that marriage; but that marriage had been 
lſolvable by a declaratory ſentence in court chriſtian, 
ecauſe obtained by a plain force z and if ſuch a diſſolu- 
jon of the marriage had been obtained, then it ſeems to 
e, that, if the carnal knowledge of her were forcible 
id againſt her will as well as the marriage, that ra 

$ puniſhable as well by appeal at the ſuit of the lady, 
bby indictment at the ſuit of the king, without the aid 
a act of parliament, for it was really a rape, only the 


if, See Put, 115, Ruſs, Coll, Vol. II. p. 93,101. State Tr, el. I. p. 366, 
marriage 
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ledge being one intire act of force, and conſecutive on 


under the age of ten years, it ſhall be felony with 
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marriage de facto was an impediment of its puniſhment, ſe 
long as de facto the marriage continued; but now that in 
pediment being removed by the declaratory ſentence, an 
the marriage made void ab initia, it is all one as if it ha 
never been, and tho relation be a legal fiction and inte 
ad unum, yet in this caſe the marriage and carnal knoy 


upon another, in the real effect of that firſt force, it ſu 
remain puniſhable as if there had been no marriage at il 
but the ſtatute of 3 H. 7. cap. 2. (g) hath provided 
remedy in this caſe, ſo that this difficulty need not con 
in queſtion. E 
An infant under the age of fourteen years is preſume 
by law unable to commit a rape, and therefore it ſeen 
cannot be guilty of it, and tho in other felonies malt 
ſupplet ætatem in ſome caſes as hath been ſhewn, yet 
ſeems as to this fact the law preſumes him impotent, 
well as wanting diſcretion. | 
But he may be a principal in the ſecond degree, as ai 
ing and aſſiſting, tho under fourteen years, if it app 
by ſufficient circumſtances, that he had a miſchievous di 
cretion, as well as in other felonies, | 
Thus far of the nature of rape, and who may be cul 
ble of it. Now we will conſider upon whom it may | 
8 and ſome other conſiderations touching ti 
a 
It was doubted, whether a rape could be committe 
upon a female child under ten years old, Mich. 13 & 1 
Eliz. Dy. 304 a. By the ſtatute of 18 Elia. cop. 7. it 
declared and enacted, . That if any perſon ſhall un 
4% fully and carnally know and abuſe any woman-chi 


t the benefit of clergy. 

My lord Cote adds the words, either. quith her will 
againſ} her «will, as if were ſhe above the age of ten yea 
and with her will, it ſhould not be rape; but the ſtat 
gives no ſuch intimation, only declares that ſuch can 
knowledge is rape. | 


(g) By this ſtatute a forceable taking away and marrying 
woman againſt her will is made felony. 
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And therefore it ſcems, it ſhe be above the age of ten 
m years and under the age of twelve years, tho the confents, 
an: is rape. 1. the age of conſent of a female is 
got ten but twelve. 2. By the ſtatute. of Weftm. r. cap. 
| % Roy de end, que nul ne-raviſe ne prigne a force damſel dein: 
0e, ae ber far gree ne fans ſon gree 5 and my lord Cote in. 
lis expoſition. upon that ſtatute (5) declares, that theſe 
ds deins age muſt be taken for her age of conſent, viz. 
all lye years, for. that is her age of conſent to marriage, 
conſequently her conſent is not material in rape, if 
he be under twelve years old, tho above ten years old, 
tho thoſe words are by ſome miſtake crept into my lord 
amel ts definition of rape, Co. P. C. cap. 11. but if the be 
een ore the age of twelve years, and conſenting at the time 
l the fact committed, it is not felony. c * 
But if ſne were above the age of twelve yon, and con- 
ſented upon menace of — if ſhe conſented not, this 
not a conſent to excuſe a rape: 5 E. 4. 6. 4. Dalt. cap. 
pea And therefore that opinion of Mr. Finch cited by Dal- 
us di, bi ſupra, and by Stamford, cap. 14. fol. 24. out of 
bitten, that it can be no rape if the woman conceive 
nth child, ſeems to be no law, mulier enim ui oppreſſa 
herr poteft. | 
ng ti If the woman conſented not at the time of the rape 
ommitted, but conſented after, ſhe ſhall not have an 
mite pez! of rape by the ſtatute of Nm. 2. cap, 34. but 
et the king ſhall have the ſuit by indictment, and by the 
tatute of 6 R. 2. cap. 6. if ſhe have a huſband, he ſhall 
ve an appeal, and if ſhe have none, then her father or 
nch der next of blood ſhall have an appeal of ſuch rape; 
witho ad by the ſame ſtatute as well the raviſher as the raviſhed, 
lat ſo aſſented, are diſabled to have any dower, inheri- 
ance or jointure; and the next of blood of ſuch raviſher 
n year afſenting raviſhed, to whom their lands ſhould revert, 
e (taroemain or fall after their death, ſhall enter upon the ſame, 
h cared bold it as an eſtate of inheritance. KI 
but an aſſent after, through menace of death, is not ſuch 
afſent as incursthis penalty; 9d, vide 5 E. 4. 6. a. i 


z Inflit. 182. (i) New Edit. cap. 160. p. 524. 
As 
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As in other felonies, ſo in this there are or may be xc 
ceſſaries before and after, for tho this be a felony by act of 
parliament, that ſpeaks only of thoſe that. commit the 
offenſe, yet conſequentially and incidentally acceſſaries l, 
fore and after are included, and ſo in every ne ſtatuty 
making a felony without ſpeaking of acceſſaries before 
after. Co. P. C. cap. 10. p. 59. and ſo in buggery. 

And note, that at the time of the making of the ſtatute 
of 13 E. 1. rape was not felony, for it had long continue 
under the nature only of a miſdemeanor and not a felony 
and therefore it is not at this day inquirable in a leet, be 
cauſe it is a felony newly created. 6 H. J. 4. b. 22 Bl. 
22. 4. 240 411 N = 

The regular means of bringing this offenſe to judgment 
was either at the ſuit of the king by, indictment, or at 1} 
ſuit of the party by appeal. 3 

The indictment ought to have theſe ingredients. 1, l 
mult be ſelonice. 2. It muſt be rapuit et carnaliter con 
vit. 3. It muſt conclude contra formam flatuti 13 & 1 
Eliz. Dy 304. a. ö Tromn fo e 

It may be proſecuted by indiQment at any time, 
nullum tempus occurrit reg. 99 
An appeal of rape lies for the party raviſhed, andi 
ſhe conſent after the rape, ſhe is barred of her appeal, an 
her huſband, if married, or the next of kin, if fingle 
may have the appeal by the ſtatute of 6 R 2.. cap. 6. 

If the next 2 kin were the raviſner, his next of kn 
ſhall have the appeal by the equity of the ſtatute of 6 R. 
28 H. 6. Coron. 459, ray. 2 ar ; 

As to the appeal of the party raviſhed two things an 
neceſſary, 1. That ſhe make freſh diſcovery and puriu 
of the offenſe and offender, otherwiſe. it carries 2 pre 
ſumption that her ſuit is but malicious and feigned ; th 
Brafon at large deſcribes Lib. III. cap. 28. f. 147. 4. Cu 
igitur virgo corrupta fuerit: & opprefſa, flatim cum fattum i 
cens fuerit cum clamore £5 hutgſio debet accurrere ad villas v 
nas, & ibi injuriam fibi illatam probis hominibus often 
ſanguinem & wveſtes ſuas ſanguine tinſas & weſtium ſerſurs 
& /ic ire debet ad prapofitum bundredi & ad. ſervienten « 


„„ 


reg 
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regir, E ad coronatores et vice-comitem, ct ad primum comitatum 
fia appellum, Ac. 2. That the appeal be ſpeedily pro- 
ecuted, for it ſeems, that a year and a day is not allowed 
in this appeal, but ſome ſhort time, tho it be not defined 
n law what time, but lies much in the diſcretion of the 


Vim. 1. cap. 13. allowed but forty days: long delay of 
wroſecution in ſuch caſe of rape always carries a preſump- 
tion of a malicious proſecution. 3. If the wife hath once 
ſented after, her appeal is barred. 
By the ſtature of 18 Eliz. cap. 7. the principals in rape 
re ouſted of clergy, whether they be principals in the firſt 


he ſecond degree, viz. preſent, aiding, and aſliſting ; 
ut acceſſaries before and after have their clergy. 


o the grand jury or petit jury. 

The party raviſhed may give evidence upon oath, and 
in law a competent witneſs ; but the credibility of her 
timony, and how far forth ſhe is to be believed, muſt 
left to the jury, and is more or leſs credible according 
the circumſtances of fact that concur in that teſtimony. 
nd i For inſtance if the witneſs be of good fame, if ſhe 
ſently diſcovered the offenſe and made purſuit after 
e offender, ſhewed circumſtances and ſigns of the in- 
ry, whereof many are of that nature, that only women 
f ine the moſt proper examiners and inſpectors, if the place, 
herein the fact was done, was remote from people, in- 
bitants or paſſengers, if the offender fled for it; theſe 
d the like are concurring evidences to give greater 


ess herſelf. | 
ti But on the other fide, if ſhe concealed the injury ſor 
ly conſiderable time after ſhe had opportunity to com- 


um min, if the place, where the fact was ſuppoſed to be 
as vn mmitted, were near to inhabitants, or common recourſe 
ene paſſage of paſſengers, and ſhe made no outcry when 


iu fact was ſuppoſed to be done, when and where it is 

m odable ſhe - might be heard by others; theſe and the 
e circumſtances carry a ſtrong preſumption, that her 
imony is falſe or feigned. 


It 


ourt upon the circumſtances ot the fact, yet the ſtatute of 


legree, viz. he that committed the fact, or principals in 


Touching the evidence in an indictment of rape given 


obability to her teſtimony, when proved by others as 
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years old, whether or how ſhe may be admitted to ging 
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If the rape be committed upon a child under tuche 


9 may be conſiderable. (*) | 
t ſeems to me, that if it a s to the court, that 0 
hath that ſenſe and viiderftanding that Be 
conſiders the obligation of an oath, tho ſhe be une 
twelve years, ſhe may be ſworn; thus we find it done; 
cafe of evidences againft witches, an infant of nine 
old was ſworn. Dat. cap. 111. p. 297. (#) 

But if it be an infant of ſuch tender years, that in poin 
of diſcretion the court ſees it unfit to ſwear her, jet 
think ſhe ought to be heard without oath to give the cot 
information, tho ſingly of itſelf it ought not to more ti 
Jury to convict the offender, nor is it in itſelf a ſufficien 
teſtimony, becauſe not upon oath, without concurrenced 
other proofs, that * render the thing probable; an 
my reaſons are, 1. 'The nature of the offenſe, which 
moſt times ſecret, and no other teſtimony can be had 
the very doing of the fact, but the party upon whom 
1s committed, tho there may be other concurrent prod 
of the fact wheti it is done. 2. Becauſe if the child con 
Plains preſently of the wrong done to her to the mother 
other relations, their evidence upon oath ſhall be taker 


(*) For me might at that age die & anno predifiis ad due 
maintain an appeal pro raptu, Paſch. ſſus Wabellz centum libramm, 6 
33 E. 1. Rot. 16. in dorſo. Landan. Et prediftus Jacobus wenit, & 
Coram Rege. James Pochin merchant fendir omnem feloniam, raptun, G 
was attac and brought Coram Et petit allocantiam de appell 1 


Rege to anſwer to Hake! daughter of 
Emma de E * , & pacs 
regis fradd, who appeal'd him after 
this manner, quendam narrato- 
rem ſuum dicem, -Iſabella filia Em- 
me de Lasgeleye, de tate nomem 
anvorum & dimidii dicit, quad præ- 
diftus Jacobus die dominicd proxima 


| pe feftum ſuncti Martini, anno R. R. 


33. h London in altd firatd re- 
gis ex op poſire ecclefie anti Benedicti 
de Scherhog hard weſpertins ipſam 
Tſabellam cepit, & in guadam tabernd 
fra. portavit, & contra pacem domini 
regis cum ca concubuit, & wirginita- 
tem ſuam rapuit ; & petit quad juſti- 


tiarii domini regis ſuper Loc fibi faciant - 


juſtitiam & remedium. Et gueritur, 


gudd prædicta tranſgreſſio ſib i fafta fuit 


— eſt, confideratum a, 


Iſabelle, det ipſum Jacobun ted 
verbs, is uſualia, & nfo; 
ac b non appellat. E. 

conflat curiæ qudd appellum, C. 


a Uabella commuterw e cuſe 
cally; & poftea ei remittiur 5c 
& predifus Jacobus gueed aff 
* Tabellz cat inpespetuum gu 
&. He was then arraigned at At | 
King's ſuit de.raptu rd, and 
tried, and convicted; but the x 
afterwards remifit prædich ju 
judicium vit & membrorus; & 
faciat redamptianan pro dei r me 
difla, & finem fecit cum don 

contum libras. 


(k) New Edit. p. 541- 
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ret it is but a narrative of what the child told them with- 


hear the relation of the child herſelf, than to receive it 
t ſecond-hand from thoſe that ſwear they heard her ſay 
o; for ſuch a relation may be falſified, or otherwiſe re- 
reſented at the ſecond-hand, than when it was firſt 
jelivered. | 

But in both theſe caſes, whether the infant be ſworn or 
tt, it is neceflary to render their evidence credible, that 
here ſhould be concurrent evidence to make out the fact, 
nd not to ground a conviction ſingly upon ſuch an ac- 
uation with or without oath of an infant. 

For in many caſes there may be reaſon to admit ſuch 
itnefſes to be heard, in caſes eſpecially of this nature, 
hich yet the jury is not bound to believe; for the excel- 
ncy of the trial by jury is in that they are the triers of 
he credit of the witneſſes as well as the truth of the fact; 
is one thing, whether a witneſs be admiſſible to be 
ard, another thing, whether they are to be believed 
hen heard. 

lt is true rape is a moſt deteſtable crime, and therefore 
upht ſeverely and impartially to be puniſhed with death; 
tit muſt be remembred, that it is an accufation eaſily 
be made and hard to be proved, and harder to be de- 
ded by the party accuſed, tho never ſo innocent. 

| ſhall never forget a trial before myſelf of a rape in 
e county of Suſſex. 

There had been one of that county convicted and exe- 
ned for a rape in that county before ſome other judges 
jout three aſſizes before, and I ſuppoſe very juſily : 
ne malicious people ſeeing how eaſy it was to make out 
h an aceuſation, and how difficult it was for the party 
cuſed to clear himſelf, furniſhed the two aſſizes follow- 
; with many indictments of rapes, wherein the parties 
cuſed with ſome difficulty eſcaped. 


ed a Wy At the ſecond aſſizes following there was an antient 
e man of about fGixty-three years old indicted for 
„ be, which was fully ſworn againſt him by a young 
ot fourteen years old, and a concurrent teſtimony of 
. r mother and father, and ſome other relations. The 


antient 


aut oath, and there is much more reaſon for the court to 
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of two young girls not above fourteen years old, thy 
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antient man, when he came to his defenſe, alledged that it 
was true the fact was ſworn, and it was not poſſible for him 
to produce witneſſes to the negative; but yet, he ſaid, his 
very age carried a great preſumption that he could not be 
guilty of that crime; but yet he had one circumſtance 
more, that he believed would ſatisfy the court and the jury, 
that he neither was nor could be guilty ; and being de- 
manded what that was, he ſaid, he had for above ſeven 
years laſt paſt been afflicted with a rupture ſo hideous and 
great, that it was impoſſible he could carnally know any 
woman, neither had he upon that account, during all th; 
time carnally known his own wife, and offered to ſhew thi 
ſame openly in court; which for the indecency of it I de 
clined, but appointed the jury-to withdraw into ſome roo 
to inſpect this unuſual evidence; and they accordingly did 
ſo, and came back and gave an account of it to the court 
that it was impoſlible he ſhould have to do with any we 
man in that kind, much leſs to commit a rape, for all hi 
bowels ſeemed to be fallen down into thoſe parts, that they 
could ſcarce diſcern his privities, the rupture being full 
big as the crown of a hat, whereupon he was acquitted. 

Again, at Northampton aſſizes, before one of my brothet 
juſtices upon the Niſ prius, a man was indicted for the rape 


younger ſomewhat leſs, and the rapes fully proved, the 
peremptorily denied by the priſoner, he was therefore tt 
the ſatisfaQtion of the judge and jury convicted; but 
fore judgment it was moſt apparently diſcovered, that i 
was but a malicious contrivance, and the party innocent 
he was therefore reprieved before judgment. 

I only mention theſe inſtances, that we may be the mc 
cautious upon trials of offenſes of this nature, where 
court and jury may with ſo much eaſe ,be impoſed upo 
without great care and vigilance ; the heinouſneſs of tl 
offenſe many times tranſporting the judge and jury with 
much indignation, that they are over-haſtily carnedtot 
conviction of the perſon accuſed thereof, by the conſide t 
teſtimony ſometimes of malicious and falſe witneſſes. aſs 

| £1) ac 
uy 
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nce 

ry, A ITN LN 
eie ene Nine, een dum bo. 
= nis viri, ſuper flatutum Weftm. 2. cap. 34+ | 


HE words of the ſtatute are, De mulieribuſ abdufir 
cum Bonis virorum ſuorum habzat rex ſeftam de bb, 
aſpartatis. ee ! 
le part of the ſtatute hath affinity with, what goes 
before in the ſame ſtatute concerning rape; and tho this 
earning hath been long antiquated, yet it js of uſe to be 
known, | * i | 3 
If a wife goes away of her own conſent with another 
man, and takes with her the goods of the huſband, this 
ſeems to be felony neither in the man nor in the wife, tho 
Dal. cap. 104. p. 266, (a) takes it to be a felony in the 
man that takes her and the goods; but it is a treſpaſs, 
fr which at common law the huſband may have an 
ation of treſpaſs, quare uxorem ſuam cepit et abdusit cum” 
mis viri. | | | wa 
But if A takes the wife of B. againſt her will with the 
goods of her huſband, but doth not actually raviſh the 
ſe, it is felony as to the goods, for which the part 
tay be indifted ; but as to the taking away of the wife 
ls but a treſpaſs, for which the huſband may have his 
aion of treſpaſs, at common law, quare uxorem ſuam ra- 
it et eam cum bonis et catallis ad dalent, Wc, ahduxit et 
thuc detinet, and in that action ſhall recover damages for 
e taking of his wife and goods at common law. . 
But it ſhould ſeem, that he might have his action 
dunded upon the ſtatute of Weſtm. 2. which differs oy 
i this from a treſpaſs at common law, 1. That the treſ- 
aſs at common law is 7X per vadior, &c. but this is 
rie, 14 H. 6. 2.b. Again, 2. The writ at common 
wis general, but this upon the ſtatute concludes con- 
Vor. I. 3 tra 


{o) New Edit. p. 504. | 
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ed andthe 3 taken, this action lies for the huſband, 


ture of an appeal of rape and robbery grounded upon the 


ſioni adiudicari deberet, and therefore provides, that the 


caſe, but it ſhould ſeem it was intended, 1. When a ra 


ſtatute of 6 R. 2. cap. 6. gives an appeal to the huſban 


* 
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tra formam ſiatuti, quod vide Fitz. N. B. 89. 9 H. 6. 
2. 4. 


But without queſtion, if the wife were actually raviſn- 


and he ſhall recover damages for the rape as well as the 
goods, tho the wife were dead or divorced after the rape, 
44 Az. 13. 47 E. z. Action ſur flatute 37. 

And it ſeems ſuch an aQion was antiently -in the nz. 


ſtatute of Weftm. 2. 

And by the antient law the defendant being convided 
in a writ founded upon this ſtatute, as before, was to have 
judgment of death, which appears moſt evidently by the 
ordinance of parliament, Rot. Parl. 8 E. 2. MH. z. an 
afterwards ſent by Mittimus into the king's bench, 7. 
11. E. 2. Rot. 4. Landon, which. recites, that in ſuch 
caſe the defendant was nat bailable, Eo guad idem imple- 


citatus, fi hujuſmodi tranſgreſſione convictus fuiſſet, fuſſer 


defendant, if of good fame, ſhall be bailed. 

And according to this are the books 13 Af. 52 
E. 3. Lilagarie 49 Coren. 122. 18 E. 3. 32. 4. and a caſe 
of a vicar cited to be 13 E. 2. who had his clergy in thi 


was actually committed, vide 44 Az. 13. and 2. Whet 
the action was grounded upon the ſtatute, and not barely 
at common law. | | 

But the law hath been long diſuſed to give a capi 
judgment upon this writ, and in proceſs of time nothing 
as it ſeems, was recovered but damages, tho the wr 
were brought upon the ſtatute, for rapwit is now intend 
ed of a 9 taking. 9 Eliz. Dy. 256. ö. 2 Co. lofi 
435. ſuper Weftm. 2-0, 34-43 E. 3. 23. 4. 


And it ſeems the law was accordingly taken, for tht 


for the rape of his wife in ſome caſes, which it neede 
not have done, if by the law, as it was then uſed, th 
huſband might upon ſuch a writ convict the party, 1 
obtain judgment of death againſt him. | 


S TORTA PLACITORUM CORONE: | 
And beſides, it was very inconvenient, that in a civil 
ms of law to expreſs-a felony, (namely carnaliter cog+- 
ait and felonice) a6 get of death ſhould be given, and 
this courſe expired of itſelf. _ 


CM AB. 


lf felmy by purveyors taking victuals without warrant, 


) Y the ſtatute of Articuli ſuper Gartas, cap. 2. It is 
0 enacted, Si nul face priſes ſans garrant, et les emport 
tre volunt de celui a que les bient ſont, ſoit maintenant 
ft per le vill, ou le priſe ſerra fait, et ameſne al pro- 
n gaol ; Et fo 8 

, ji la quantits de biens le demand. 3 
A having no cotnmiſſion takes goods by pretenſe of 
commiſſion as purveyor, and the party not knowing 
he hath no commiſſion ſells and ſuffers him to take 
ag jt this is felony ; but if the owner knew he had no 
wii mission, and yet willingly ſells it to him as a pur- 
atenator, and he takes and carries it away, this is not a 
ming one againſt the conſent of the owner to make 
lelony within this ſtatute. 2 Co, Inflit. p. 546. ſuper 
for tei, cap. 2, a 
This point of felony is confirmed by the ſtatute of 18 
neeceſſ z. cap. 7. and 4 E. 3. cap. 4. 15 
terwards by the ſtatute of 5 E. 3. cap. 2, and 25 E. 
cap, 1. It a purveyor ſhall take goods above the 
nlue of twelve-pence without teſtimony and appraiſe- 


lo felony, 


tion formed. for damages, and that wants the material ; 


ait attaint, ſoit fait de lui, come de 


nent of the conſtable, or without tallies given, this is 


Tt 2 Again, 


nn. 


* e 


rr 
F 


W 


n pouſe. 
clergy, but he ſhall have it: wide . P. U. cup. 23. 


and 14 Car. 2 cap. 20. there is a yo” purveyance ( 


By the ſtatute of 1 E. 2. De ffangentibus priſman, 


PP, 
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Again, by the ſtatute of 25 E. 3. tap. 1 2 f 
ct out "© es ſheep and their wool Seren Bale un. 
« Midfummer, it is felony, if he ſhore them At his ow! 


Again, by the ſtatute of 36 E. 3. 0 % Tany Mt 
« yeyor takes goods or carriage, otherwiſe than is con 
* tained in their commiſſion, it is felony, 8 

But in all theſe felonies the offender is not ouſted e 


But theſe acts of parliament and the puniſhment e 
purveyors is now out of date, becauſe by the ſtatute 
12 Car. 2. cap. 24. all purveyance is taken away. 

Only by two ſubſequent acts, namely. 13 Car. 2. cop. 


carriage ſettled for the king's honſhold, and for the nay 
and carriage of ordnance ; but the ſtatute of Articul 
per curtas, and the other ſtatutes making felony in 

of undue purveyance do not concern this new eſtabliſh 
purveyance, becauſe ſettled in another way ; and th 


fore I ſhall ſay no more touching this matter. 


Concerning tie neu- keboules enacſed in the limu of E. 
n 


YN' the times of thoſe kings chere were but few 
felonies enacted other than thoſe touching pur 
whereof in the former chapter, 


law was ſettled in that point, whereof I have ſaid 


cient ſupra, cap. 54. 
* under-keeper by too great dureſs of itnpriſoniment 


6 1 .. R 
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wr « by pain makes any priſoner in his ward to become an 
1 « zppellor. againſt. his will, and thereof be attaint, he 
ow « hall have judgment of life and member. 
y it member create a felony, jz. 
This act extends to a gaoler de facto, tho he be not a 
cooler de jure, wh .T .* 'B WG 8 4:40 
The offender hath the benefit of . clergy : wide Co, P. 
ab. 29. P. 91. touching this felon g. 
By an act Rot. Far. 19. E. 3. u. 15. but not printed, the 
mportation of falſe and evil money is prohibited un- 
ler pain of life and member, and the exportation of coin 
« bullion prohibited under pain of forfeiture, and if the 


bbe felony in the ſearcher, 19% tut! 
it be ſaid this act was needleſs to make importation 
i falſe money felony, becauſe declared treaſon. by the 
ktute of 25 E 3. the anſwer is obvious, By the act of 
n E. 3, betore-mentioned licence was granted to Dutch 
merchants and others to import their own coin ſo it were 
good as ſterling, and that, if they pleaſed; the, mer- 
hants might trade between themſelves with that foreign 
money ; and it was neceſſary in reſpe@ of that foreign 
mey to impoſe a new penalty upon the importers of 
uſe money of that kind, becauſe that foreign coin was 
t within the ſtatute of 25 E. 3. t : 
But this ſeems to be but a temporary law during that 
cial intercourſe between the Engliſh and. Dutch, and 
des by ſubſequent ſtatutes the penalty of treaſon is 
— GW > pps — gs coin made cur- 
et by proclamation: vide ſupra, cap. 20. p. 22 8. 
by the ſtatute of 27 E. 3. cap. 80 of — dale, ho ex- 
nation of wools, wool-fells, leather or lead by an 
10, 11 or Welſbman, is prohibited under pain of loſs 
life and member, and forfeiture of lands and goods 
|, but this was | repealed by the ſtatute of 36 E. 3. cap. 
|. whereby it was enacted, that the merchants denizens 
paß with their wool as well as foreigners without 
ls reſtrained. | | | | 

Tt 3 | But 


14 Co, P. C. p. 95. 


Theſe words in any act of parliament Fit judgment de | 


karcher be of confederacy with the exporter, it is enacted 


60 
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But yet this was not full enough, and therefore by the 
ſtatute of 38 E. 3. cap. 6. there was a fuller repeal of the 
ſtatute of 27 E. 3. as to the point of felony, yet the 
forfeiture of lands and goods continued upon merchant; 
denizens, and the ſtatute of the ſtaple was confirmed in 
all points by 38 E. 3. cap. 7. nnn! 
But by the ſtatute of 43 E. 3. cap. 1. the ſtaple of C. 
lait was aboliſhed, yet by 14 R. 2. cap. 5, exportation of 
wool, wool-fells, leather and lead are prohibited to de. 
nizens under pain of forfeiture of them. 
By the ſtatute of 27 E. 3. de 4 — cap. 5. ingrof- 
ſing of Gaſcoign wines made felony, but that penalty re 
pealed by the ſtatute 37 B. 3. cap. 16. 
So that theſe ſtatutes ſtand now repealed.” © 
But yet by the ſtatutes of 18 H. 6. cap. 15. the car 
ing of wool or wook-fells out of the realm to other place 
chan to the ſtaple of Calai without the king's licence 
_ felony, except wools carried to the ſtreights of Morey, 
This ſtatute is ſuppoſed' by my lord Coke, P. C. cap. 32 
to be in force, but that being doubted, becauſe th 
ſtaple of Calais then in uſe hath been long ſince aboliſhe: 
a new proviſion and a better is made by ac of thi 
preſent parliament (4); - OD 97 4 hen 
But whether that act be in force or not, the offende 
was not thereby excluded of the benefit of the clergy. 
By the ſtatute of 34 E. 3. cap. 22. the concealing u 
taking away of an hawk was two years impriſonment 
but by the ſtatute of 3) E. 3. cap. 19. the ſtealing of 
faulcon, tereelet, lanner, or laneret is made felony. 
See the commentary Co. P. C. cap. 34. where it is & 
clared, that this act extends only to les 8, and thoſe 
, 105 a9 7 2 > 16 2205 or 
The proof intended by this act is not by jury but 
cireumſtances, as varvels, 6. 
The offender is within benefit of clergy. 
As to the laws in the time of Richard II. 
6 R. 2. cap. 6. concerning the puniſhment of rape, 
quo ſatis, cap. 58. e A . 
' 7 K. 2. cap. 8. of purveyors, de quo ſupra, cap. 60. 


(e) 12 Car. 2. cep. 32. 15 r Car. 2. cap. 18. 
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* By the ſtatute of 13 R. 2. cap. 3. If any man brings 


the or ſends into this realm or the king's power any ſum- 
the WY © mons, ſentence or excommunication againſt any per- 
« ſon for the cauſe of making motion, aſſent or execution 
a- of the ſtatute of proviſors, he ſhall be taken, arreſted, 

« 3nd put in priſon, and forfeit all his lands, tenements, 
„ 2006s and chattels for ever, and incur the pain of life 
and member; and if any prelate makes execution of 
A- ſuch ſummons, ſentence or excommunication, his tem- 

« poralties ſhall be taken and abide in the king's hands till 

redreſs he made. ond colt 2008. C7 

« And if any perſon of lefs eſtate. than a prelate makes 
ſuch execution, he ſhall be taken and arreſted and im- 


> car of the king's council. e AY 
laced be bringing js of bulls of this nature is 2 
mmon law, and ſometimes anciently puniſhed. 


as high 
reaſon, Vide Co. P. C. cap. 36. & Iibroc.ibi. 
But now by the ſtatute of 13 Eliz. cap. 2. the offenſe 
well in the bringers in, as executors of theſe; bulls, &c, 
made high treaſon, as well in perſons. eccleſiaſtical as 


4 poral, 


fende nv felony, only ſome ſtatutes direQting the proceſs and 
j. Noigion, — 5 felonies may be 2 as 13 R. 2. 
ng al '& 2. of the conſtable and marſhal, Nc. | 1 Fee 
„„ 

10 | ah 6 

| 15 

hoſe t 


— 


priſoned, and make fine and ranfom by the diſcretion © 


There is nothing elſe in theſe ki 3 3 8. 
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* err CORONE, 


da bbs &s TFT amet 


fy 1 


"£791 2111 6955 42 10 
V the Aide oi WA tap. 4 
8 oe from 2 ſhall ole to multiply 
„nor uſe the craft of multiplicxtion, and if 


4 bath; Ihe hall incur the 


men... 0 


new felony before and after. 


(a) The offenſe prohibited by 
this act was not the extracting gold 
or filver out of lead or other metals, 
which is now known by the name 
of refining, for that is not the multi- 


l gold or filver, but only 


a ſeparation thereof from the coarſer 


metal, but the deſign of the act was 
to prohibit the tranſmutation of one 
metal into another, which was pre- 
tended to be done by the philoſo- 


— - $514 c3 #+4 s 4 
uu * = 

- Yr ©} ) . »# £5 Av ' 

l { a +6 - _—_— - 
* ; . 9 2 

i 9 99 „* 11 1 
* . 
* 


the new „ lbies inafted. in the 5 H 
ir oe > FEST 2 n. 


pain of felony in this taſe (0) {a), 
10 A0 the reaſon of this act was not becauſe the thought 
the real. tranſmutation of metals into gold or filver wa 
feaſible, but the''reaſon is ney in the nr of the 
77 commons, Ror. Par, 4 H. 4. n 
ah 4h hames' par colour de re Amb -oidation f ont faur 
id ded rf ne de ſom profile + wide la- 


** 20. —  — to partieuſ 
my 34 35 H. 6. pa the wing of this art with 
py mug of the ſtatute of 5 H. 4. 
lender is to have his clergy. 
oh 5 the er mentions — A 
er; yet this ſtatute 'pitking” che felony doth conſ 
quentially ſubject aeteſfaricy 
ty, tho this be made a quere. 
it ſeems now ſettled according to the opinion of my lor 
Cute, P. C. cap. 20. that there may be acceſſaries ta thi 


by great . 
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en before « 


dre and ler to the 
88. in Eder's caſe; n 


= 


numbers were bubbled and ch dr, 
but however, becauſe ſome x * 
were (groundleſly) afraid to exerci 

the art of ſmelting and refining ms 

tals, leſt they ſhould fall under t 


penalty of this ſtatute, it was the 
fore repealed by 1 V. & M. cap. : 
provided that the gold or filver ti 
tracted by the ſaid art be cares 
— for London for the mak 
of monies, and be not otherwiſe di Cet 
poſed of. | 
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qutting out the eyes of the king's ſubjeQs of malice pre- 
{ed is enacted to be felony. # od hos . 
This was extended to other diſmembering, as cutting 
of ears, by 37 H. 8. cap. 6. but by an act of this preſent 
wlament (b), this and ſome other diſmemberings are 
made felonies out of the benefit of the clergy. =- 


make, buy, coin, or bring into the kingdom Galli- 
© half-pence, Suſkins, or Dodkins, to ſell, or put them in 
ment in this realm, it is felon gg. 
And by the ſtatute of 2 H. 6. cap. 9. If any man pays 
x receives the money called Blanks, it is alſo felony z but 


10 ath theſe are within clergy, and by the whole difuſer of 
* keſe coins theſe ſtatutes are of little uſ ae. 
tf. che ſtatute of 3 H. 5 cap, 3. it is enacted, That 


a * 8 all Britons depart out of 
the realm before the fea on Baptiſi next, upon 
pain of loſs of life and — 9 | 2 
But this was but a temporary law, and 2 0 
By the ſtatute of 3 H. 6. cap. 1. it is enacted, . That 
no congregations or confederacies be made by maſons 
in their allemblies, ene, the Fend order of the ſta - 
tute of Labaurers is violated; and they that cauſe ſuch 

aſſemblies to be holden, ſnall be adjudged felons. 

But the ſtatute of Lalaurers being repealed by the ſta- 
fs Elia. cap. 4- this law is conſequentially repealed: 
. C. Re: Sho 0219.00 DISH dan alan 
By the art H. 6. cop. 12. It is enaQed, * That 
if any record or parcel of the ſame, writ, return, panel, 
proceſs, or warrant of attorney in the king's: courts of 
chancery, exchequer, the one bench or the other, or 
in the treaſury, be willingly ſtolen, taken away, with- 
drawn, or avoided by any clerk, or by any other per- 
ſon, by cauſe whereof the judgment ſhall be reverſed ; 


—_ 


ive with an intention to maim P. 212, 


By the ſtatute of 5 H. 4. cap. 8. cutting the tongues or 


By the ſtatute of 3 H. 5. cap. 1. „If any perſon do 


Yi 23 Cor. 2. whergby the or disfigure, is felony without bene- 
ung out or diſabling the tangue, fit of clergy; upon this ſtatute Cole 
ung out an eye, ſlitting the noſe, and Waedburne were comvidcd and 
king off a noſe or lip, cutting off executed for ſlitting the noſe of Mr. 
Gabling any limb or member, Crifpe, 8 Geo, IJ. Sen State Tr, N, 
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reign of Edward I. and his fine was tice to conſent to a raſure of then 
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that ſuch ſtealer, taker away, withdrawer, or avoider, 
„ their procurators, counſellors, and abetters thereof jr 
* diced, and by proceſs thereupon made, duly convit 
« by their own confeſſion, or inqueſt thereupon taken 
& lawful men, half whereof ſhall be of men of any cour 
“of the ſame courts, and the other half of others, ſhal 
« be judged for felons; and that the judges of the 
< courts, or of the one bench or the other, have powe 
4 to hear and determine ſuch defaults before them, an; 
< thereof to make due puniſhment, as is aforeſaid, 

In the confideration of this ſtatute, it will be convenien 
to examine, 1. How the law ſtood in reference to the 
matters aboveſaid before this act made. 2. What is U 
import of the ſeveral parts of this at. + © 

N the common law, the undue raſure, or embezzling 
of a record, was a great offenſe, for which even a judy 
himfelf was puniſhable by fine and impriſonment. 2, R. 
10. Hengharn a * was fined eight hundred marks, k 
raſing the record of a fine of thirteen ſhillings and fou 


2 impoſed upon a poor man, and reducing it tof 
dlings and eight-pence (). 25551 
By the ſtatute of Wem. 1. viz. 3 E. 1. cap. 29. Iti 
ed, & That if any ferjeant, pleader, or other, « 
% any manner of deceit or colluſion to the king's con 
4 or conſent to it in the deceit of the court, or to begu 
4 the court or the party, and be thereof attaint, he f 
*. de impriſoned for a year and a day, and from then 
4 forth ſhall not be heard to plead in that court. 
And if he be no pleader, he ſhall be impriſoned in li 
manner, and if the treſpaſs requires greater puniſhmer 
it Mall be at the king's pleaſure (d). 
Upon this act it was that Robert de Greſbope, a con 
mon attorney, was impriſoned for a year and a Gay, | 


D in the berth), when preſt by the che 


employed for building a clock-houſe* ſay, that lie would not do it, fr 
at Weſtminſter, and | furniſhing it meant not 40 build 4 clock-boſe, 
with a clock, which made Southcot P. C. p. 72. ' 

one of the judges of the kings (4) 2 Co. Init, 13. 
Ch, is tho of qua SAD a n 
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nentioned in Co. P. C. cap. 19. p. 71. vide ſimile, H. 22. 
1. Rot. 33. in dor ſo. Cam. Coram Rege. (C). 
7. 5 E. 3. Rot. 13. in dorſo. Rex B. R. Thomas of Car- 


un convict of the raſure of the word et in a writ, is com- 
ned to the marſhal, & inhibitum oft ei, ne amodo deſer- 
5 in officio five ſervitio vicecom', periculo quod incumbit, 


this it ſeems Was upon the ſame act of 3 E. 1. (e). 


atry, tho a conſiderable time after. 


id terminer, 18 B. 3. that one Wareſms atte Capele 

ſeſpaſſed in the free warren of the earl of Huntingdon, 
nd the abbot of Battel, and he was convicted by his own. 
„ ethon, and the clerk had entered the fine ten ſhillings. 
be record being ſent into the. King's bench, Richard de 
[ſoul came into the court, '& inſpedto irrotulamento, 
d, Quad clericus ſuus finem illum TRY et contra re- 
dum ſuum intravit et dicit quid fim ill afeſſur fuit per 
un et ſacia/ ſugt pro quolibet articuls ad decem librat, et fic 
conf: cjuſdem Wareſii fummatus fuit ad viginti libras, et 
ud expreſſe ore tenus lic recordatur;” and prayed for the 


re Richard de Kelleſbull, and his fellow juſtices of _ 


s extrafforum; and it was accordingly entred ; ſo that 


hu the entry of the clex. 


amen in the time of Richard II. there happened two great 
mplaints againſt the judges and clerks for the miſen- 


a of record: the one Rot. Fur. J R. 2. pars 1. u. 57. 
V the lady Spencer, Who leaded 16-2 Be, "Impedit 
aniſhe bnd 102 2412 5 NCHIY 251 brought 


1 174 — - M 
. 1 = + * R © a +» : * 


chief e This was the caſe of Giles de tiene prædicta committitur mareſcalle, 
en who was -conviRt, % n, & poſtea finem fecit cum demino_rege 
"ir, fr Wi” procuravie oniſfionem die in pro 10 ſolids, © © 

. e recordo coram juftitiariis de (e) It does not appear from the 
„ gued coram rige wenire fecitz record, whether the judgment was 
«count of which omiffion the grounded on ſtatute 3 E. 1. or on 
exment of the court of common the common law, 1 
% had been reverſed, pro decep- | 


nined the court of common pleas, for embezzling a . 
part of a record, viz. T. 19 E. 1. Rot. 57. in dorſo, C. B. 


If a clerk had made a miſentry of record, the judge, 
re whom it Was, might, ore ſenus, rectify that miſ- 


M. 24 E. 31 Nos. 41. Kane, Rex. it was preſented be- 


e rg, quod finis ille ſerundum recordum ſuum intretur in ro- 


judge of record is as" it wete à ſving record, and con- 


en nes 
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brought againſt her by the king,; but at ths end of Tri. 


fait. | 


L, 
way of trial before the king and council was difficult u 
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nity term laſt, the record of her plea was raſed in a mu- 
terial place to her great diſadvantage) and the judge 
fuſed to amend it, becauſe after the term: the anſue 
* | WAI er 15A : 
Tiel plee came les juſtices voillent recorder, que ent efui 
Plædeg, ſeit de navel entre en le lieu de Gans — 
trefieant ge le terme, en gel le dit plee fuit pled, fait ja puſs 
& roy voii ge celui, ge fl le raſure, fait umiſb pur ſ ua 
{ 447 156537 to 105% nt bein batt 1 15 
The other Was Rat. Parl. 7 R. 12, Hart 2, m., 20, at 
the complaint of the prior of Maumague, That wherey 
in a writ of right brgught againſt him he prayed in ad 
of the king, and was ouſtec of aid; hy, the court, who 
entred, quæſitum e/t\.a — guidg Aci the judgmen 
that. was given. was, N ft Prigriy quod reſpondeat fag 
auxilio ; and accordingly the jadges came into patliament 
and agreed, that new entries ſhould be, made, as was de 
fired hy the prior, and thereupon the pripr; brought x 
writ of error in parliament upon the recqrd ſo amended, 
Theſe occurrences did the next parliament following, 
iz, 8 R. 2. draw an che act of 8 R. a. cb. 4. againl 
the raſing of records, and the falſe entring of - plea 
whereby it is enacted, That if any judge or clerk be 
of default (ſo that by the ſame default enſueth diſher 
« ſon of any of the parties) ſufficiently convict before 
* the king and his council, in, that way that the king 
and his council hall deen reaſonable; within two yea 
<« after the default made, c. he ſhall; he puniſhed b 
* fine and ranſom at the king's will, and fats Uk 


8 arty. 4.7 274513 bg 0177; SON JICIES : 
| Fus this act ſettled it; and ſo it food till 8 H. 6.9 
in this act there occurred. ſome inconveniences, Th 


inconvenient. 2, The puniſhment as to the clerks ſeen 
ed too gentle, 3. It did not meet with the inconvenience 
of ſtealing records. 4. It was found of great incom 
nience to the due adminiſtration of juſtice ; for the ju! 
have often occaſion upon their own memory of the ft 
cord, and ſometimes upon examination, to reQify - 

8 2 N wo eee 507 e fois en 
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aries, and were required in ſome caſes to amend the 
aiſentries, or ſmall miſtakes in records by the ſtatute of 


lone without raſures and alterations of the record and 


To remedy the latter of theſe inconveniences in the be- 
inning of this very ſtatute of 8 H. 6. cap. 12. and far- 
ther by the ſtatate of 8 H. 6. cap. 15. a hberal power is 
given to the juſtices to amend records, in the rr 
of which power they _—— theſe ads of 8 H. 6. pro- 
tected againſt the dangers and ſeverity of the ad of R. 2. 

And then this a& proceeds to infli& puniſhment of fe- 
ny againſt clerks and others, that willingly avoid re- 
ab Oh which penal law did not at all extend to judges 
pon three apparent reaſons, 1. Becauſe by this very law, 
des had power upon examination to amend records. 2. 

cauſe the judges of the ſeveral courts are made the 
judges to hear and determine theſe offenſes, And, 3. 
This clauſe not mentioning judges (as that of 8 R. 2. 
did), but beginning with clerks and other perſons, judges 
ſhall not be included, who are ſuperior officers, upon the 
reaſon given in the 2 C. Rep. cafus +7 7 Cant”, 
ind accordingly it is agreed by my ford P. C. cap. 
10. p. 72. | | _ 

ow I come to the conſideration of the ſtatute itſelf, 
wherein my lord Coke, P. C. cap. 19. hath made a full 

lletion, to which I can add little. | | L 


fer, and not to inferior courts, 
But as to the Engliſh part of the court of chancery, it 


tends not, becauſe as to the Engliſh proceeding it is no 


durt of record. 


fue out of that court under the great ſeal, tho they be 
roceſſes in order to the Engliſh proceeding, as /+ 85 
chments, commiſſions to examine witneſſes, becauſe 
eſe being under the great ſeal, are matters of record. 


„2. The Tr is added, which doth not only extend to 

+ ju he records 7 treaſury of the courts of king's bench 

y common pleas, but alſo to the records in the — 
0 


1. It extends only to the four great conrts of Weftmin- 


But yet it ſeems it doth extend to thoſe proceſſes, that 
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F. It extends not to judges for the reaſons before 


* 
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of the exchequer, under the cuſtody of the treaſurer and 
chamberlains of the exchequer: and alſo. to the record 
in the Tower, and in the chapel of the rolls; yea, and 
the records in the cuſtody of the clerk of the lords houſe 
in parliament, (but not to the journals,) for thoſe are the 
king's treaſuries of records of the higheſt moment. - 

3. The offenſes mentioned are four, fealing, carrying 
away, withdrawing, or avoiding ; and this laſt word and. 
ing is comprehenſive, for it extends to raſing, cutting of, 
clipping, yea, and cancelling a record. 

But theſe muſt be done voluntarily, as well as felmic, 
and both theſe words muſt be contained in the indidtment 
upon this ſtatute. | | 

A raſing or cancelling of a record by the order of tha 
court in whoſe cuſtody the record is, is no felony in him 
that doth it, nor in the court that commands it, for the 
court hath a ſuperintendence, as well over the record u 
over the clerks. Fre 


iven. 
6. It muſt be ſuch an embezzling or avoiding of the 
record, by reaſon whereof a judgment is reverſed, an 
therefore it extends only to judicial records in any of thoſe 
four courts or treaſuries, be the judgment in a caſe cn 
minal or civil. | 5 
And therefore it is equally an offenſe againſt this ſtat 
whether the avoiding, &c. be after judgment given ort 
fore, in caſe judgment be given after the offenſe; andi 
is held, that an outlawry, tho it be per judicium cure 
rum, is a judgment within this ſtatute. _ 
If the judgment be not actually reverſed by ſuch en 
bezzling, &c. yet if it be reverſible by reaſon thereol 
it is within this ſtatute, 2. R. 3. 10. | 
And it extends not only to a reverſiblenefs by writ 
error, but a reverſibleneſs or avoidableneſs of judgme! 
by plea, by reaſon of ſuch embezzling, Cc. is vit 
this ſtatute, 2 R. 3. 10. 500 
But what if the offenſe of embezzling, avoiding, « 
raſing, be ſuch as goes in affirmance of the judgme! 
and makes it good, which otherwiſe were reverſible, i 


11STORIA) PLACITORUM CORONA. 
od as before that offenſe committed? tho this in ſonte 


yet it ſeems not felony within this act. 

And the common practice at this day is, if the Yenire 
iy or Diſtringas be erroneous, and would make the 
vment erroneous, if filed, but being not filed, is 
kd by the ſtatute of 18 Elz. cap. 14. the court never 
awels the clerk to file ſuch writs after verdict, much 
puniſhes them for not doing it. 


SEE Eons 


wed, and afterward the exigent is made C. B. and the 
inal is alſo made C. B. to make all agree, this is felo- 
zz well in the clerk that raſeth the original, as him that 


1 


tha ech the * 2 K. 3. 10. 

im lf the offenſe riſeth in two counties, then it is diſ- 

the bichable. 2 R. 3. 10. | 

rd ws. The trial is to be one half by the clerks of the 
n, and the other half by others. 

for. The judges of the court of the one bench and the 


er are by this ſtatute enabled to hear and determine it 

thout any other commiſſion, and each of theſe courts 

ea concurrent juriſdiction, and where it firſt begins 

re it is to proceed. 

do that it ſeemeth, if the offenſe were in the record of. 

king's bench, the juſtices of the common bench may 
and determine the offenſe, if it be there farft in- 


5 — 
— 1 


U 


Q 


2 is to hear and determine ; the conſequence 
is, that it enables theſe reſpective courts to take 
ments of theſe offenſes; this, tho it be intrinſical to 
court of king's bench, (for they ſwear a grand in- 
t and take indiQtments every term, ) yet it is a new 
er in the common bench. 

nd altho the trial of the offenſe is to be by a party- 
| of clerks and others, yet the indictment may 

n either of clerks alone, or of foreigners alone, or 
tb, for it is only the trial that is to be by a party- 


LI 


In 


5 be puniſhable by the court as a miſdemeanor in the 


But if 4. B. be ſued by the original to the exigent and 
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ed before them, and then tried according to the diredie 


| fits, and partly in London, or _ other foreign cou 


And yet obſerve, i. The felony was one entire fel 


HISTORIA-PLACITORUM' CORONx. 
In the caſe of Danby and others, 2 R. 3. 10. the 
ints were reſolved upon this ſtatute, 1. If the offent 
entirely committed in the county where the count 


king's bench or common pleas ſit, it may be tried, ben 
and determined by either court without a ſpecial commi of 
ſion, for the act of parliament is a commiſſion. 2. © 
it be committed entirely in a foreign county, or be ce 1 
mitted in the county where the court ſits, and then It 
court removes into another county, it muſt be heard n. 
determined in the county where the fact was commitieſ vi 
and cannot be indicted, heard or determined in anothe . 
county than where it was done. 3. That therefore in u ſer 
caſe there muſt be a ſpecial commiſſion to the juſtices M be 
the one court, or to the juſtices of the other, to hear x | 
determine the offenſe in that other county, and then to 
may there take the indictment and try the offender bye 
party-jury according to the ac; but it ſeems, if the ili | 
dictment be taken by virtue of ſach commiſſion, it mi de 


be removed into the king's bench by Certiorari, if indi 


of the act. 4. If the offence were committed in Ld 
where, by privilege and charter of the city, the mayor 
to be one in commiſſion and of the quorum ; yet in th 
caſe the mayor muſt not be named in the commiſſion, t 
only the juſtices of one of the courts. 4. If the 
ſenſe be mixt, and partly in Middleſex, where the con 


the felony is diſpuniſhable, and fo it remains at this 
notwithſtanding the ſtatute of 2& 3 E. 6. cap. 24. 
But yet in this caſe the offender committing part of 
offenſe in Middleſex, may be indiQted of miſpriſon 
felony in Middleſex, or committing part of the offenſe 
London, may be indicted of miſpriſion of goon! in 
dan, and thereupon fined and impriſoned: and acc 
ingly it was done by the advice of all the judges, and 
parties fined, for every felony includes miſpriſion. 


committed in two counties, and therefore neither enc 


able nor determinable in one county; for the jury oft 


HISTORIA PLACITORUM RON. 
county cannot take notice of part of the fact committed 
in another, and yet the miſpriſion of that felony was in- 
quirable and puniſhable in either county, where but part 
of the felony was committed, and yet the jury in that 
caſe muſt take notice of the entire felony, part whereof 
was committed in another county. 2. Altho the felon 
itſelf is by the act limited to ſpecial juriſdiction and 
manner of trial, yet the miſpriſion of that felony was 
tried by a common jury, and before the general commiſ- 
ſoners of oyer and terminer in the county where: the of- 
ſenſe was committed. In this offence the offender hath 
the benefit of clergy. F 5 | 

11 H. 6, cap. 14. It was made felony for three years 
to ſhip merchandizes of the ſtaple in any creeks ; but this 
js expired. % 9 2 ee 

18 H. 6. chap. 15. Exportation of wools, other than to 


upra, cap. 61. p. 642. & mfra. © A, 

18 H. 6. chap. 19. Soldiers departing from their cap- 
uin without licenſe, felony. This, together with thoſe 
other ſtatutes, of the ſame kind, as 7 H. 7. cap. I. 3 H. 
f. cap. 5. I ſhall refer to the ſtatute of 2 E. 6. cap. 2. 
here I ſhall take the whole matter of ſoldiers departing 
wto conſideration. _ he Fiche N | 


counties and royal ſeignories in Wales or dutchy of Lan- 
fer, and carry them out of the ſaid counties, dutchy or 


4 ſcipnories, Ec. ſaving for the lords of fees diſtraining. 
of bis act was to continue only five years, and then expired. 
* 33 H. 6. cap. 1. If houſhold ſervants, after the death of 
n 


beir maſters, violently and riotouſly take and ſpoil the 
vods of their maſter, and the ſame diſtribute among 
temfelves, upon complaint made by the executors, or 


rice of the chief juſtices and the chief baron, or two 
them, ſhall direck writs of proclamation to the ſheriff 
er the offenders to appear in the king's bench upon ſome 
ay certain, fifteen days at leaſt after the proclamation. 
And if he appears, '& ſhall be committed to anſwer the 
ut of the executors, by bill or writ; but if he appears 


Vor. I. | U u not 


the ſtaple of Calais or ſtraights of Morocco, felony. Vide 


28 H. 6. cap. 4. It is felony to take a diſtreſs in the 


o of them, to the chancellor, the chancellor with the 
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not at the return of the writ, after proclamation ſo made 
he ſhall be attaint of felony. 7 

This ſtatute extends to one executor, if but one, and 
to adminiſtrators, if no executors, to a lord keeper of the 
great ſeal, when no chancellor. 

This was a proceſs much in uſe in caſe of great of. 
fenſes, eſpecially about this king's reign, to convict men 
ſometimes in civil offenſes, ſometimes in caſes criminz! 
upon default of appearance at the return of the prock. 
mation. Vide Stat. 5 H. 4. cap. 6. 11 H. 6. cap. 11, 

But this attainder doth not exclude the offender from 
clergy. Co. P. C. cap. 43. p. 104. 

12 E,. 4. cap. 5. All wools, woolfells, morling and 
ſhorling of Weſtmoreland, Cumberland, Northumberland, and 
Durham, to be ſhipped out, ſhall be ſhipped at Newcaf 
upon Tine, and thence to Calais or Middleborough, there 
to be ſtapled and uttered, arid all other wools, woolfel 
morling and ſhorling, to be conveyed only to the ſtaple o 
Calais z if any attempt to the contrary, it ſhall be felony 
ſaving the king's prerogative to licenſe tranſportatio 
elſewhere. This 1 to continue for five years only, and 
To it N N | 
17 E. 4. cap. 1. If og ee carry or Cauſe to be carr 
ed out of this realm, or Valet, any manner of money of 
the coin of this realm, or any other realm, plate, veſſe 
maſs bullion, jewels. of gold wrought or unwrought, of 
ſilver without the king's licenſe, except the perſons dif 
pong with by the ſtatute of 2 H. 6. cap. 6. it ſhall be fe 
Ony. 

This act was to continue only for ſever years. 

And by the act of 4 H. 7. cap. 23. it was re-enaQte 
again to continue twenty years; and by the ſtatute of 
. 8, cap. 13- it was continued till the next parliamen 
ud then diſcontinued ; but by the act of 7 E. 6. cap. 
it was revived for twenty years, and then expired; ſo tha 
at this day the exportation of gold and filver is not felony 
but remains only under the penalty of thoſe ſtatutes th: 
prohibit its exportation under pains of forfeiture ; k 


C But not as to the penalty, forthat is excepted in the af: 
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the act of 17 E. 3. did not make exportation felony. (g 
And having this occaſion J ſhall here once for all give an 
WH :ccount of the laws in force againſt the exportation of 
money and bullion. | 
By the ſtatute of 9 E. 3. cap. 1. None are to carry any 

bling out of the realm of England, nor filver in plate, 
ur veſſel of gold or filver, upon pain of forfeiture of 
be ſame, that he ſhall ſo carry, without the king's li- 
enſe ; this is confirmed in ſubſtance, by 38 E. 3. cap. 2. 
R. . cap. 2. | 
"By the * of 2 H. 4. cap. 5. If any gold or ſilver 
e found in the keeping of any upon his paſſage over fea, 
1 any ſhip or veſſel to go out of any port or creek with- 
ut the king's licenſe, it ſhall be forfeit, ſaving his rea- 
2nable expenſes. Fi | 
Merchants ſtrangers to lay out one half of the proceed 
their merchandize upon Engliſt merchandizes and may 
any over the other moiety. | | 
By the ſtatute of 4 H. 4. cap. 15. All merchants, and 
rangers, and others, that ſell merchandizes here, ſhall 
py out the money thereby ariſing in other merchandizes 
{ England, to carry the ſame without carrying any gold 

ilver in coin, plate or maſs out of this realm, upon 
un of forfeiting all the ſame, ſaving always their rea- 
nable expences. | | , 
This act is ſtill in force, and received a farther confir- 
ion by the ſtatute of 5 H. 4. cap. 9. 9 H. 5. cap. 1. 
2 H. 6. cap. 6. No gold or filver to be carried out of 
e realm contrary to the former ſtatutes, except for By- 
nt of the king's ſoldiers, upon pain of forfeiture'of the 
ne of the ſum. ſo. carried, one fourth part to the difco- 
er, except ranſom of priſoners, and money that ſol- 
rs carry for their neceſſary coſts, and for horſes and 
bought in Scotland. 1 | | 


modities of this realm, the proof to lie upon the mer- 

ant, upon pain of forfeiture of: all his goods, and a year's 

piſonment, This clauſe of the ſtatute of 17 H. 4. 

le perpetual. | , 

/ Except in the ſearcher, if he confederated with any to export it, 
Uu 2 i9 H. 


3H. 7. cap. 8. All foreign merchants ſhall employ. 
ir money received in ports, c. upon merchandize or 
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HISTORIA PLACITORUM CORON R. 
19 H. 7. cap. 5. None to convey any coin, bullion, or 
plate, above the value of 6s. 8d. out of this realm into 
Ireland, nor convey ſuch: bullion, plate or coin into an 
ſhip, boat or other veſſel, upon pain of forfeiture there. 
of, and making fine and ranſom at the king's will. 
So theſe ſeveral ſtatutes lie-in the way of tranſportation 
of bullion or coin, tho the act of 17 E. 4. and other ad; 
making it felony are now expired. {þ) | 


\ 


ee 4 


Concerning the new felonies enafted in the times of R. 1, 
H. 7. H. 8. E. 6. and Queen Mary. 


1 Find no new felony enaQed in the ſhort reign of R 
3. By the ſtatute of 1 H. 7. cap. 7. © At every time 
as information ſhall be made of any unlawful hunting 
in any foreſt, park or warren by night, or with paint 
ed faces, to any of the king's council, or to any 0 
*© the. juſtices of peace in the county. where any ſuc 
hunting ſhall be had, of any perſon ſo ſuſpected there 
« of, it. mall be lawful to any of the ſame council 0 
« juſtices; of peace, to whom ſuch information ſhall 
« made, to make a warrant to the ſheriff of the county 


( By 13 & 14 Car. 2. cap. 51. 


The melting down the ſilver money 
of this realm is prohibited, on pain 
of forfeiting it, and double the va- 


lue; and by 15 Car. 2. cap. 7. it is 


lawful to export foreign coin or bul- 
lion, provided an entry be made 
thereof at the cuſtom-houſe ; but 
by 687. 3. cap. 17. and 7 8 
W. 3. cap. 19. before the ſame be 
ſhipt, it is neceſſary there ſhould be 


that oath had been made before the 


in this kingdom, 


a certificate from the lord m 
and court of aldermen in 


by the owner of the ſaid dalia 
and by two or more credible 

neſſes, that the faid bullion, 
every part thereof, is foreign de 
lion, and that no part 
the coin of this kingdom, or © 
pings thereof, or plate wrought un 


cc conſtadi 


- 
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« conſtable, bailiff, or other officer within the ſame 

« county, to take and arreſt the ſame perſon. or perſons, 

« of whom ſuch information ſhall be made, and to have 

« him or them before the maker of the ſaid warrant, or 
any other of the king's ſaid council or juſtices of peace 
« of the ſaid county; and that the ſaid counſellor or juſ- 
« tice of peace, before whom ſuch perſon or perſons ſhall 
« be brought, by his diſcretion have power to examine 
« him or them ſo brought, of the ſame. hunting, and of 
« the ſaid doers in that behalf; and if the ſame perſon 
« wilfully conceals the ſame hunting, or any perſon with 
him defective therein, that then the ſame concealment 
« be againſt every perſon ſo concealing, felony ; the ſame 
« felony to be inquired of and determined as other felo- 
« nies within this realm have uſed to be; and if he then 
« confeſs the truth, and all that he ſhall be examined of 
« and knoweth in that behalf, that then the ſaid offenſes 
« by him done be againſt the king our ſovereign lord but 
' treſpaſs fineable, by reaſon of the ſaid confeſhon, at 
the next ſeſſions of the peace to be holden for the ſame 
county by the king's juſtices of the ſame ſeſſions to be 
there ſeſſed; and if any reſcous or diſobeyance be 
made by any perſon, the which ſo ſhould be arreſted, 
ſo that the execution of the ſame warrant thereby be 
not had, then the ſame reſcous and diſobeyance be fe- 


if any perſon be convict of ſuch hunting with painted 
faces, vizors, or otherwiſe diſguiſed, to the intent he 
ſhould not be known, or of any unlawful hunting in 
the night, then the ſame perſon ſo convict to have fach 


ſelony, (a) | 
My lord Coke, P. C. cap. 21. hath given us the whole 
uning of this ſtatute, viz. | 


\ 


F lony inquirable and determinable, as is aforeſaid ; and 


puniſhment, as he ſhould have, if he were convict of 


(a) But now by g Geo, 1. cap. 22, 
atinued by 6 Geo, 2. cap. 37.) it 


Y for any perſon being armed 
d any offenſive weapons, and 
"ng their faces blacked or diſ- 
ts, to appear in any foreſt, 
„ Sc, or unlawfully to hunt, 


made felony without benefit of 


kill or ſteal any deer, or rob any 
warren, or ſteal fiſh out of any river 
or pond, or for any perſon unlaw- 
fully to hurt any deer in the king's 
foreſts, &c, or maliciouſly to break 
down the head of any fiſh-pond, 
whereby the fiſh ſhall be loſt or de- 
ſtroyed. 


U u 3 1. The 
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t. The hunting with vizors or painted faces in the 
day-time, and the hunting in the night with or without 
ſuch vizors, is felony ; but the party may make it treſ. 
paſs only, if he pleaſes. Dy. 50. 24. 

2. It doth not extend to the foreſt, or chaſe, or par 
of the king's (5), nor the foreſts, parks, or warrens it 
reputation only, and not in right. _ | 

3. The complaint may be made to any one juſtice of 
pou or of the council, and the warrant may be granted 

2 ad 

4. 


one. | 
he warrant muſt be in writing under ſeal, and 
grounded upon an examination ſhewing a probable cauſe 
of ſuſpicion. | 
5. When the offender is brought, he muſt be examin 
ed of the fact done by himſelf, and then of the fact done 
by others, but not upon oath. 
6. A bunting without killing is within the penalty. 
7. Tho the hunting be not felony, yet the reſcue o 
diſobeyance is felony. mg 
8. But the reſcue or diſobeyance made felony is on 
thata which is done by the party, not by a ſtranger. 
And altho the party reſcue himſelf, yet if he be re 
taken, ſo as execution of the warrant be had, it is ne 
felony, | | 
If the party pleads not guilty, and is convict of th 
fac it is felony ; but if he confeſſeth upon his arraign 
ment, it then becomes only a treſpaſs fineable, tho he de 
nied it upon his firſt examination. | 
10. It is held, that if he confeſſes not, but conce: 
upon his examination before the juſtice, this alone make 
it not felony, neither can he be indicted upon this ſtatut 
for ſuch concealment; but it muſt be a judicial conceal 
ment, namely, if being indicted for the * — he upot 
his arraignment conceals, then he ſhall be indicted de n 
vo for ſuch concealment ; and if convict thereof, he ſſa 
be attaint of felony-for concealment, tho this ſeems a d 


8 8K 


(5) As to this caſe, a remedy tute being repealed by the gene 
was provided by 31 H. $. cap. 12. clauſe of 1 Z. 6. cap. 12. a remec 
whereby this offenſe, if committed was again provided by the iatut 
in the king's foreſts, &c. is abſo- of 9 Geo, 1. abovementioned. 
tutely made felony ; but that ſta- . 
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fcult expoſition 3 ſe for upon his arraignment for the 
hunting he only anſwers to that indictment, and is net 


for the hunting, if there be evidence to convict him of 
the fact, he is convict of bo pe before the indictment 
for concealment comes; and if there be not evidence to 
convict him of the principal, how ſhall there be evidence 
to convict him of the concealment ? | 
11: The concealment that makes a felony, muſt be a 
wilful concealmeat. | 


ereas women, as well maidens, as widows and 


« ſome in lands and tenements, and ſome being heirs ap- 
«parent to their anceſtors, had been often taken by miſ- 
« doers contrary to their wills, and after married to 
« ſuch miſdoers, or to others by their aſſent, or defiled 
«to the great diſpleafure of God, cor 

« laws, and 9 7 er of the faid women, and utter 
« heavineſs and diſcomfort of their friends, and to evil 
«example of others, it is therefore ordained, eſtabliſhed 


« vice of the lords ſpiritual and temporal, and commons 
*in the ſaid parliament aſſembled, and by authority of 
„the ſame, That what perſon. or perfons from hence- 
forth taketh any woman ſo againſt her will unlawfully, 
„that is to fay, maid, widow, or wife, that ſuch tak- 
ing, procuring, abetting to the ſame, and alfo receiy- 
ing wittingly the ſame woman ſo taken againſt her will, 
«and We. 


 ceivers, knowing the ſame offenſe in form aforeſaid, 


be henceforth reputed and judged as principal felons. 


(c) This difficulty ariſes from the conceals, &c,the | ſaid concealment ſha 
Gorefaid conſtruction of the act, be felony; and if be then confeſs the 
idat it muſt intend a judicial con- frutb, and all that be ſhall be. exa- 


plainly to mean a concealment up-  paſe; the word then 


tice; for after the act had given mination, and therefore. the con- 
power to the juſtice to examine the cealment likewiſe muſt be intended 
_ Ly: it immediately to be at that time, 54 
, ard if the ſame perſon wilfully 9 a 

; U u 4 '« Provided 


examined touching others; and befides, if he be indited 
| By the ſtatute of 3 H. 7. cap. 2. It is enaQted, © That 
« w 

« wives having ſubſtances, ſome in moveable goods, 


contrary to the king's 


and enacted by our ſovereign lord the king, by the ad- 


ing the fame, be felony; and that ſuch miſ- 
« doers, takers, and procurators to the ſame, and re- 


calment, whereas the aft ſeems mined of, bis offenſe ſhall be but _ 
ſhews | 
a his examination before the juſ- time of confeſſion to be at the exa- - 
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marriage or the defilement might be 7 her conſent, be- 
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| HISTORIA PLACITORUM CORON x. 
„Provided that this act extend not to any perſon tak. 
&« ing any woman, only claiming her as his ward or 

© bond- woman. . 

For the making of a felony within this ſtatute, there 
muſt be theſe. circumſtances on the part of the woman: 

I.. That the maid, wife, or widow, have ſubſtance of 


taken away againſt her will. 3. That ſhe be married to, 
or defiled by the miſdoer, or ſome others by his conſent. 
Without theſe three concurring, it makes no felony with- 
in this ſtatute, 3 & 4 P. & M. Dalliſen 22. 4. That 
ſne be not in ward, or a bond-woman to the perſon that 
taketh her, or cauſeth her to be taken only as his ward 
or bond- woman. Co. P. C. cap. 12. p. 6. 

In Fulwoad's caſe, M. 13 Car. 1. B. R. Cre. p. 492. 
484. 488. 492. theſe points were reſolved: 1. That if : 
woman be taken away fotceably in the county of Middle 
ſex, and married in the county of Surry, the Ea indict- 
able in neither county; for the taking without the mar- 
riage, nor the marriage without the taking, make not fe- 
lony. 2. But if ſhe were taken in the county of Middl- 
ſex, and carried into the county of Surry, ſo that it is a 
continuing force in Surry, tho begun in Mzddleſes, and 
then ſhe is married vg 29 there the offender may be 
indicted upon this ſtatute in Surry. 3. Tho poſſibly the 


ing won thereuutg by flatteries after the taking, yet this 
is felony, if the firſt taking away were againſt her vil 
(4d). 4. That if as well the marriage as the taking away 
were againſt her will, ſo that the marriage was voidable, 
yet it is a marriage de facto, and therefore being taken 
away againſt her will, and alſo married againſt her wil, 
it is felony within this ſtatute. 5. That it is not necel- 
ſary in the indictment to fay, that ſhe was taken eq inte Wi ere; 
tione to marry or deſile her, becauſe the. ſtatute had no of t 
ſuch words of ed intentione. But farther, he marrying and 
her the ſame day he took her, it muſt needs appear, that 
ic was ed intentione; yet the words, ed intentione ad ipſn 
maritand, are uſually added in indictments upon thi 

(4) And. ſo it was reſolved in of the other points here mention 


Swenden's caſe, M. 1 Ann. State Tr. were likewiſe ruled. 
Vel. V. p. 468. in which caſe moſt 5 


ſtatute, 
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ſtatute, and it is ſafeſt ſo to do. 6. That the woman 


dence againſt the offender, who ſo took and married her, 
tho ſhe be his wife de facto. 7 . 5 | 

And all theſe points were accordingly refolved, H. 24 
25 Car. 2. in Brown's caſe (e), upon this ſtatute, on- 
y the indictment ran, cepit ed intentione ad ipſam mari- 
undam : the offender was convict and executed: and the 
reaſons why the woman was ſworn and gave evidence in 
the caſe of Brown were, 1. Becauſe the taking away of 
the woman and marrying were the ſame day, and the was 
reſcued out of their hands, and the offender taken the 
next day, and ſo all done flagrante crimine. 2. It was but 
2 forced marriage, and ſo no marriage de jure. 3. There 
3s no cohabitation. 4. Concurring evidence to prove 


le- ed with him that thus married her, any conſiderable 
A- Whine, her examination in evidence might be more queſ- 


jonable. F X 
By the ſtatute of 39 Elia. cap. 9. Clergy is taken away 


s 2 fenſe committed. | | 

and By this act of 3 H. 7. the procurers, as well as the miſ- 
be N Moers themſelves, and any perſon that receives the woman 
the us taken away, are principals by this ſtatute, and ſo 


(hs gly, is only acceſſary after, and not excluded from 
will ergy. ; 
wa) Wl 2.ere, Whether tho the receiver of the woman be made 
ble, rincipal by the act of 3 H. 7. he were intended to be 
aken ted of clergy by 39 Elia. cap. 9. 
will, The ſtatute of 3 H. 7. cap. 14. recites, © That foraſ- 


much as by. quarrels made to ſuch as have been in 


nien. great authority, office, and of council with the kings 
dot this realm, hath enſued. the deſtruction of the kings 


rying nd undoing of this realm, ſo as it hath appeared evi- 


that i dently, when compaſſing of the death of ſuch as were 


the king's true ſubjects was had, the deſtruction of 


part it hath grown by the malice of the king's own 


ce 3 Keb. 193. 1 Vent. 243+ | 
c © houſhold 


thus taken away and married may be ſworn and give evi- 


e whole fact. But had ſhe freely without conſtraint 


om the principals, procurers, and acceſſaries before the 


uſted of clergy ; but he that receives the offender know- 


the prince was imagined: thereby, and for the moſt 
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and the lords ſpiritual and temporal, and the commons 


« rity to enquire by twelve ſad men and diſcreet perſons 


had or taken, under the ſtate or de of a lord, make 


7 
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houſhold ſervants, as now of late ſuch a thing was 
like to have enſued ; and foraſmuch as by the law of 
this land, if actual deeds be not had, there is ng je. 
medy for ſuch falſe compaſhngs, imaginations, and 
confederacies had againſt any lord, or any of the king's 
council, or any of the king's great officers in his houf- 
hold, as ſteward, treaſurer, comptroller, and fo 

inconveniences might enſue, if ſuch ungodly demean- 
ing ſhould not be ſtraitly puniſhed before that actual 
deed were done; therefore it is ordained by the king, 


of the ſaid parliament aſſembled, and by authority o 
the ſame, that from henceforth the ſteward, treaſurer, 
and comptroller of the king's houſe for the time be- 
ing, or one of them, ſhall have full power and autho- 


of the chequer roll of the king's houſhold, if any per- 
ſon admitted to be his ſervant, ſworn, and his na 

ut into the chequer roll of his hoyſhold, whatſoever 
he be, ſerving in any manner, office or room, reputed, 


any conſpiracies, compaſſing, confederacies or imag 
nations with any-perſon or perſons to deſtroy or mur 
der the king, or any lord of this realm, or any othe 
perſon ſworn to the king's council, fteward, treaſurer 
or comptroller of the king's houſe, that if it be foun 
before the ſaid ſteward for the time being by the ſaid 
twelve ſad men, that any ſuch of the king's ſervant 
as is aboveſaid, hath confederated, compaſſed, con 
ſpired, or imagined, as is aboveſaid, that he fo foun 
by that inquiry be put thereupon to anſwer, and th 
ſteward, treaſurer, 'and comptroller, or two of then 
have power to determine the ſame matter according tt 
the law; and if he put him in trial, that then it b 
tried by other twelve ſad men of the ſame houſhold 
and that ſuch miſdoers have no challenge but for n 
lice. And if ſuch miſdoers be found guilty by co! 
feſſion or otherwiſe, that the ſaid offenſe be judged | 
lony, and they to have judgment and execution 3s i 
lops ajtaint ought to have by the common law. 


HISTORIA PLACITORUM CORONEA. 
$ Vid: the obſervations of my lord Coke upon this at, 
. C. cap. 4. where on the part of the offender there 
| muſt be theſe qualifications, viz. 1. He muſt be the 
(OO king's ſworn ſervant. 2. His name muſt be in the che- 
quer roll. 3. He muſt be under the degree of a lord. 4. 


no this conſpiring with another not of the houſhold be 


8 .n offenſe, yet he only of the houſhold is the felon. - 


1 On the part of the perſon againſt whom the conſpiracy 


a i; are theſe requiſites: 1. The conſpiracy to murder the 
ng; or, 2, A lord of the realm, but yet only ſuch as 
ui s (worn of the king's privy council. 3. Any other of 


ee the king's privy council, tho under the degree of a lord. 


"8 The ſteward, treaſurer, or comptroller of the king's 
houſe, tho neither a lord nor of the privy council. 

The power to hear and determine. 1. The ſteward, 
treaſurer, and comptroller, Cor any two of them, have 


of them may enquire. 2. If a ſervant of the king's houſe, 
ut ſupra, conſpires the death of the ſteward, treaſurer, 
and comptroller, yet they remain the only judges in this 
cauſe by this act, tho they may take others to their aſſiſt- 
ance, yet none but they fit as judges. 3. The preſent- 
ment and trial muſt be only by the ſervants of the houſ- 
bold. 4. The inquiry may be by twelve or more, but 
the trial only by twelve. 5. No challenge but for ma- 
lice. 6. The conſpiracy muſt be plotted in the king's 
bouſhold. 7. The offender is to have his clergy. © | 

And note, this being a new made felony, and the man- 


terminable before any other judges, or in any other courts, 
neither in the king's bench, oyer and terminer, or gaol- 


the king's houſe ? h 

By the ſtatute of 7 H. 7. cap. 1. There is proviſion of 
felony againſt captains and ſoldiers leaving their ſervice ; 
but this I ſhall take up hereafter, as alſo the ſtatute of 
3 H. 8. cop. 5. which I ſhall refer to 4 & 5 P.& M. 
. 3. 


* The words here in the MS. plainly to have been ſo written by 
Or any one or any two of then | miſtake, the ſenſe requiring them 
Prwer to enquire, but they ſeem to be as above. 

I come 


power to determine,*] tho the act faith, they or any one 


ner of its determination particularly limited, it is not de- 


livery. Quære, whether their ſeſſion muſt not be in 


% 
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I come to the time of H. 8. which was fruitful in en. 
acting new treaſons and new felonies, and new offenſe; Wl : 
as to Premunire. 8 
Hut there were two acts of parliament, that repealed 
as all new treaſons and mẽſpriſions of treaſons, ſo all ev 
felonies enacted at any time after the firſt day of the reign 
of Henry 8. viz. | at 
1 E. 6. cap. 12, Whereby it is enacted, “ That all of. xr 

« fenſes made felony by any act or acts of parliament Wl 

% made ſince the 23d day of April, in the firſt year of the Wl i! 

« reign of king H. 8. not being felony before, and alſo i h: 

s all and every the branches and articles mentioned, or Wl H 

te in any ways declared in any of the ſaid ftatutes con, Wi ph 

is cerning the making of any offenſe or offenſes to be fe. in 

« lony, not being et before; and all pains and for. ne 

c feitures concerning the ſame, ar any of them, ſhall 
* from henceforth be repealed, and utterly void and of 
none effect. 2 

1 Mar. cap. 1. Whereby it is enaCted, * That all of. 
te fenſes made felony, or limited to be within the caſe 

« of Premunire, by any act or acts of parliament, ſtatute 

« or ſtatutes made fince the firſt day of the firſt yearof the 
* reign of king Henry 8. not being felony before, nor with. 
& in the caſe of Premunire, and all and every branch, a, 
« ticle and clauſe mentioned, or in any ways declared in 
o -_ of the ſaid ſtatutes concerning the making of any 
ce offenſe or offenſes to be felony, or within. the caſe of 
« Premunire before, and all pains and forfeitures con- 
ce cerning the ſame, or any of them, ſhall fromhenceforti 
<« be repealed and utterly void, and of none effect. 

The former of theſe ſtatutes, and alſo the latter repeal- 
ed all new felonies enacted in the time of H. 8. who be- 
gan his reign April 22. 1509. And the latter of thele 
ſtatutes repealed alſo the new created felonies in the reign 
of E. 6. | 

But neither of theſe ſtatutes did extend to piracy ot 
robbery upon the ſea, nor any ſuch act as concerned mat- 
ter of proceedings touching "ak: ne that were ſuch be. 
fore the time of H. 8. and therefore thoſe ſtatutes in the 
time of H. 8. that concerned clergy, ſanctuary, peren}- 


tory challenge, place or manner of trial of felons, or the 
erecling 
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erecting of new juriſdictions for their trial, as that of 33 
H.. g. cap. 12. for felonies in the king's court; ſor theſe 
its were not conſtitutive of new felonies, but only direc- 
tions of the courſe of proceedings in cafes of old felonies. 

Thoſe ſtatutes that made new felonies both in the time 
of H. 8. and E. 6. are therefore of theſe kinds, viz. * 

1. Such as were enacted de novo in the times of H. 8. 
and E. 6. and were never after revived or re-enacted by 
ny ſubſequent act of parliament; ſuch were thoſe of 3 
H. 8. cap. 2. of breaking the heads of ponds, and taking 
6ſh, 31 H. 8. cap. 12. and 32 H. 8. cop. 11. ſtealing of 
hawks eggs, and hunting in the "king's foreſts, Cc. 33 
H. 8. cap. 8. of witchcraft. 33 H. 8. cup. 14. 0 pro- 


ke timber. 37 H. 8. cap. 10. 'Libellous papers charging 
0. nen to have ſpoken treaſon. '© 23 H. 8. cap. 11. Breaking 
wall WY priſon. | Fever 


2. Such as were repealed but enacted again in the ſame 
kind, but with ſome alterations, as 22 H. 8. cap. 10. con- 
ceming Egyptians, altered by 1 & 2 P. & M. cap. 4. and 


by 5 Eliz. cup. 20. ret N 
the times of H. 8. and E. 6. and repealed, but re- enacted 
ith -gain, as 22 H. 8. cap. 1 1. touching cutting of Powdike, 
{renewed by 2 3 P. & AM. cab. 19. 3 H. 8. cap. 5. con- 


ceming ſoldiers, re- enacted in a great meaſure by 2 E. 6. 
vp. 2. and 4 5 P. M. cap. 3. 21 H. 8. cap. 7. ſervants 
bezzling their maſters goods, by 5 Eliz. cap. 10. 25 
8. cap. G. concerning buggery, by 5 Eliz. cap. 17. 23 
8. cap. 16. concerning Scotchmen, re- enacted by 1 Eliz. 
9. 7. but finally repealed by 4 os r. cap. 1. | 
4. Some offenſes were made felony by former acts of 
arliament before H. 8. but had additions to them, ex- 
ending the felonies farther than the old acts, ſome ſuch 


ering ſoldiers in relation to the ſtatute of ) H. 7. cap. 1. 


nes are repealed. - | 
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pheſies: 37 H. 8 cap. 6. The burning of a frame of 


ling may be found in the ſtatute of 3 H. 8. rap. g. con- 
id then the old felonies ſtand, but the additional felo- 


emp- | Concerning 
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« treſs, embezzle the ſame caſkets, jewels, money, goods 
or chattels, or any part thereof, or otherwiſe convert 


4 ſhall from henceforth be deemed and adjudged felony. 


HISTORIA PLACITORUM,CORON A. 


Concerning the firſt of theſe ranks of acta, I ſhall ſay 
nothing, becauſe they are now utterly void; but concern- 
ing the other three ranks. of ſtatutes, I ſhall proceed ac- 
cording to their order of time. | | '% 

Firſt, For the ſtatute of 3 H. 8. cap. 5. as alſo that of 
2 E. 6. cap. 2. concerning ſoldiers, I ſbhall refer them to 
the ſtatute of 4 & 5 P. tf M. cap. 18. | 


© 1 the ſtatute of 21 H. 8. cap. 7. It is enacted, «Tha Wi 
1c all and ſingular ſervants, to whom any caſkets, jewels, Wii: 
« money, goods or chattels, by his or their maſters or Wl: 
« miſtreſſes, ſhall from henceforth be delivered to keep, Wiſh: 


« that if any ſuch ſervant or ſervants withdraw themſelves 
ic from their maſters or miſtrefſes, and go away with the 
« faid caſkets, jewels, money, goods or chattels, or any 
« part thereof, to the intent to ſteal the fame, and de. 
cc Fraud his or their maſters or miſtreſſes thereof, contra- 
« ry to the truſt and confidence to him or them 
« put by his or their maſters or miſtreſſes, or elſe being 
tc in the ſervice of his or their maſter or miſtreſs with- 
tc out any affent or commandment of his maſter or miſ- 


« the ſame to his own uſe with like purpoſe to ſteal it 
te that if the ſaid caſket, jewels, money, goods or chattels 
« that any ſuch ſervant ſhall go away with, or which he 
cc ſhall embezzle with purpoſe to ſteal. as aforeſaid, be of 
« the value of forty ſhillings, or above, that then the 
« ſame falſe, fraudulent, or untrue act and demeanor 


« fc. Provided it extends not to apprentices, nor to any 
cc perſon under the age of eighteen years; but every ſuch 
« apprentice or perſon within that age doing that 20 
« ſhall be and ſtand in the like caſe as they were before 
« the making of this act. This act to endure till the 
« next parliament. _ | - 
By the act of 27 H. 8. cap. 17. Clergy. was taken awaf 
in this caſe, if the indictment were laid ſpecially upon the 
act of 21 H. 8. and purſuant to the ſame; and by 
act of 28 H. 8. cap. 2. this act of 21 H. 8. was made pe! 
tual; but by the act of 1 E. 6. cap. 12. theſe acts ven 
both repealed. , 
But 
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But again, by the act of 5 Elia. cap. 10. this act of 21 
M. 8. was re- enacted and received, yet it did not revive 
the act of 27 H. 8. 1 17. for taking away clergy. 1. 
Betauſe the words of the erf al of 5 Elia. revive 
only the act of 21 H. 8. ſpecially and particularly by 
name, and not any other incident act concerning clergy, 
Ind again, 2. Becauſe the acts taking away clergy were 
ſpecially repealed by the ſtatute of 1 Z. 6. cap. 12. ex- 
cept in thoſe taſes there particularly enumerated, ſo that 
t this day a party indicted and convi upon this ſtatute 
hath his clergy: tr F | 

And note, that in this caſe, and all other caſes of this 
nature, where a ſtatute is repealed and re-enacted, an in- 
ditment or information may conclude either contra For- 
wm fatutorum, or contra formam ftatuti, for it ſhall be 
intended the laſt ſtatute. And ſo it is, if a ſtatute be but 
emporary and then expires, and then is re- enacted; but 
a ſtatute be continued till the end of the next ſeſſion of 


in 
15 arliament, and before that next ſeſſion be ended it is 
niſ-Nontinued over, the indictment may run contra formam of 
ods 


he firſt ſtatute, for it never was interrupted, or it way 


rert onclude contra formam ſtatutorum. P. 42. Flix. B. 

1 it, eh and Moore, (g) M. 31 & 32 Elia. B. R. Mill's 
tels, ie. : | F + Hh: 7 | 

h be WY This ſtatute was introductive of a new law, when the 


jods were actually delivered to the ſervant that goes away 
the With them; for where there is ſuch a delivery it could not 


anor WW common law be a felony. | 21 

on. But yet a ſervant might be guilty of felony at com- 
en law, if he takes the 84 of his maſter teloniouſly, 
ſuch y tho they be goods under their charge, as a ſhepherd, 
t 2er, Oe. vide ſupra, cap. 43. p. 505. and for this he 
clone be indicted at this day as a felony at common law, 


lof this felony at common law, an apprentice or ſer- 
nt under the age of eighteen years may be guilty, and 
lied thereof at common law, | 


pn te And therefore tho the ſtatute of 21 H. 8. exempt an ap- 
py theitice or ſervant under the age of eighteen, years from 
e pe ) But by 12 Ann, cap. 7. Cler- N ö under the age of fifteen years, rob- 


in ſuch cafe taken away from bing their maſters. 
committed in any houſe or (f) Cre. Eliz. 750. ' 
wule, except as to apprentices 


the 
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from the ſervant by a treſpaſſer or robber, the maſter m 


the maſter's command, but in the maſter's abſence, qu 


| HIS TORTA PL ACITORUM CORONF 
the pain of felony enacted de novo by this ſtatute, name! 
where goods are actually delivered to him; yet it eng 
him in the ſame condition as to any felony at common 
law, as if he were not excepted; and therefore if m 
butler or ſhepherd, under the age of Q ls years, of 
if my apprentice ta.es away my goods feloniouſly with 
out my actual delivery, tho they are under the value o 
fort ſhillings, he is indictable of felony at common lay. 

It Ideliver my ſervant a bond to receive money, or de 
liver him goods to fell, and he receives the money upot 
the bond or goods, and goes away with it, this is not fe 
lony at common law becauſe the money is delivered u 
him, nor felony by this ſtatute, becauſe tho the. bond « 
goods were delivered to him by the maſter, yet the mone 
was not ſo delivered by the maſter. Dy. 5. a, Ce. P. 
cap. 44. And yet by the very payment of the money t 
the ſervant to the maſter's uſe, the maſter is by law ſai 
to be actually poſſeſſed of this money; and if taken aw: 


have a general action of treſpaſs, or action upon the (| 
tute of hue and cry. TE 

But it is held, that if the maſter delivers to the ſerv: 
twenty pounds in ſilver to change it into gold at the pol 
ſmith's or leather to make ſhoes, and he runs away wit 
the gold or ſhoes, it is felony. Crompt, 715 35. b, 

It A. hath two ſeryants, B. and C. B. by the co 
mand of A. the maſter, and in his preſence delivers th 
maſter's goods to C. by the maſter's command, and ( 
runs away with it, this is felony within the ſtatute, for 
is the maſter's delivery ; but ſuppoſe it be delivered | 


whether this be within the ſtatute, and what differend 
there is between this caſe. and the receiving money trot 
2a creditor by the maſter's directions? yet vide Dy. 5. 
ſeems felony. | | 

If the maſter's wife delivers goods of the maſter tot! 
ſervant to keep, and he goes away with it, it ſeems! 
is within the ſtatute, for 2 hath them by delivery of 
miſtreſs, and the maſter's wife is as well his miſtre! 
as if ſhe were ſole, vide ſtatute 25 E. 3. for petit treaſo 


HISTORIA PLACKTTORUM:- CORONA: 
By the ſtatute of 22 H. 8. cap. 71. Every p and 


el the old Prepdike of the iſſe wing or of any part 
i | OY YR BOY part of the rind 
ad uttermoſt part of the connty lan, made for 
te defenſe thereof, other — —.— upon the ſame 
r repairing or amending and forti 8 thereof, is 
. 2-1 to be felony. 

This act was repealed 1 E. 6. cap. 1 2. and k Mar. 
A; — is revived by 2 T3 P. & M. cap,” 19. and ſo 


But the offender hath the benefit of clergy. - 

- hu ſtatute of 23 H. 8. cap. 16. The ſelling of a 
* 0 * Scotchman, or delivering a horſe in Scotland is 
ale felouy. 

This was repealed by 1 E. 6. * 12. and tho made 


T: ml by the ac of 1 E. 6. cap ** never He (4) 
ecke a&s of this kind * repea by 4 Fac: 1. cap. 1. 
al to Scotland. 


1 H. 8. eap. 6. bugg with mankind 

It is enacted to be | ony, and the felon excluded 

ſom cle ; | 

on This ſtatute was repealed b the general act of 1 E. 6. 

12. and in 2 E. 6. cap. 20. "it ee to be felony 

wen cler rg, but without loſs of lands or goods, or 

rruption o 

Bit this a& of 2 K. 6. rk our? by the ſtatute of 

my .. cap. 1. and fo both act; pealed until 5 Fliz. 

. But by the ſtatute of 5 Eliz. cup. 1. Nabe entire act of 

H. 8. cap. 6. is revived and re- enacted, ſo that this 

ed | N ſtands at this day abſolutely felony without bene- 
i of clergy. 

een To make bu gery there muſt be penetratio, as in caſe 

ape. Vid ſupra, p. 628, 

A woman may be guilty of buggery with a beaſt withs 

l this ſtatute, 

to vor. I. X x If 


iſtrel 


realo 


Tus muſt be ſome miſtake in above, p. 665. his Elia. cap. 3. tha 
MS, for this ſtatute was revived, afterwards repeal'd by 4 * 1. 
our thor himſelf ſays a Attie cop, 1. 


pus cutting down of the new Prodike of Marſbland, - 


0 


„ FR - 


=_ = — 2 = _ 


— 


my * 
* 97 


* > 


= 


wi ions 9 — . wie Sow vc 
A TIT r 
as - _ * * 
— 


at 


« 
e 
2; 
oO 
** 
4 
3 U 
2 . 
17 
to, 
. 
1. 
* 4 
Fo 
oy * 
1 1 
1 
— 
A - 
* : 
„ i 
vhs 
* 
Ko 
* b * 
5 
A 
: 7. 
* 
1 
* 
: 
bh 
$ © 
1 a 
*i7 
4 8 
3 
= 
1 
5 
in 
5 
f * 
* 
#; 
8 
17 
. 
1 
** 


E 


> > pap — y- 
rn” r 
& wn, ts . 


* 
K 1 7 


S . xa 2 * ok 
NN 
a n 9 SW os 


a 


_ 
p 
* 4 


— — * N 
Fo 1 
0 


a - 
a 650 


difcretion, both are felons within this lar. 


their clergy, 


. fratures of 1 & 2 P. & M. and ;Eliz, long wy Eliz. and not to 10 


' HISTORIA PLACITORUM CORONK, 
If buggery. be committed upon à man of the age of 


— 


But if with a man under the age of diſcretion, diz 
fourteen years old, then the buggerer only is the felon. 
Thoſe that are preſent, aiding and abetting, are al 
principals; the ſtatute making, it felony generally ; there 
are or may be acceſlaries before and after, à in caſe « 
rape. But tho none of the principals are admitted to 
yet acceflaries. before and after are not ex- 
cluded from clergy. e 71 ep 
Touching the time of E. 6. I do not find any new 
felony enacted, but that of 2 & 3 F. 6. cap. 6. which 
57 hereafter conſider, when I come to 4 U 5 PU 
cap. 3. wil 6 0 (EX, 29 
In 8 of queen Mary we fined theſe ſtatutes follow 
ing making new felon ies. 7 
By the ſtatute of 1 & 2 P. & M. cap. 4. © If an 
* outlandiſh. people calling themſelves or being called 
4 Eyptians, ſhall remain in this realm or Wales one montl 
« at one or ſeveral times. And if any perſon being 
6 fourteen, years old, which hath been ſeen or found i 
© the fellowſhip of ſuch Egyptians, or which hath di 
„ guiſed him or herſelf like them, ſhall remain here « 
ic in Wales one month either at one or ſeveral times, iti 
&« felony. (i). fiol : | : 
The trial to be by the inhabitants of the county, wh 
they are taken, and not per medietatem linguæ, no ſandurgid 
6r clergy to be allowed. % W5od oF KdY 2% 
A proviſo, that it extend not to their children unde 
thirteen years old. | 


o 


And by the ſtatute of 3 Eliz. cap. 20. the act of 1 % i ter 
P. & M. is confirmed and extended to all above the 
of fourteen years, that ſhall be found in the company ( 
vagabonds, commonly called or calling themſelves A 
tians, or. counterfeiting or uf beg themſelves by tbe and 
apparel, ſpeech or behaviour like them, if they contin 
one month, altho they are perſons born in the ki vitl 
dominions. Clergy is ouſted, 188 
. ever 


>... I... <= © = | _— 


- 
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0) Our author has here copied” this laſt clauſe and the word 
from Co, P. C. cap. 39. where the two or ſeveral times in the firſt clauſe 0 Th 


cap. 20, are blended togetherz for P,& 
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fiSTORIA PLACITORUM/CORONAD. 


thirteen were condemned and executed for this offenſe. .. 
| am now come to that, which I have all along pro- 
led, namely, the felony of ſoldiers running from their 
captains, enathed by ſeveral, ſtatutes, as 570 „18 H. 6. 
9.19.7 H. J. cap 1. 3 H. 8. cap. 5. 2 C 3 E. 6. cap. 2. 
eld by 1 Mar. cap, 1. and revived by 40 $ P. HM. 
b. 3. and the ſtatute of 5 Eliz, n 
[ ſhall take up the whole matter together, beginning 
ih the antienter ſtatutes, and ſo deſcending downwards 
the latter. For | 3 
By the ſtatute of 18 H. 6. cap. 18. It is recited, ** That 
divers captains, that were retained . by indenture to 
ſerve the Ling, ſome beyond the ſeas and ſome in the 
marches, had defrauded the ſoldiers under their retinue 
of their pay; and enacts, that no captain, which ſhall 
have the conduct of ſuch retinue, and ſhall receive 
the king's wages. for the ſame, ſhall abate his ſoldiers 
their wages, except it be for their clothing, that is to 
ſay, if they ſhall be waged for half a year, ten ſhillings 
2gown for 2 gentleman, ſix ſhillings and eight pence 
for a yeoman, upon pain to, forfeit twenty pounds for 
a ſpear, ten pounds for a bow to the king, for whom 
he did abate,” _ | { . 
And by the ſtatute of 18 H. 6. cap, 19. It is recited 
d enacted, as followeth, * Whereas many ſoldiers; 
which have taken parcel of their wages of their cap- 
tains, and ſo have muſter'd and been entered of record 
the king's ſoldiers before his commiſſioners for ſuch 


part or all of their wages, departed and gone where they 


and ſome. paſſed the ſea, and long within their terms 
departed from their * and the king's ſervice, 
vithout apparent licenſe to them granted by their 
captains, to the great damage, Sc. it is enacted, that 
every man ſo (t) muſtering and receiving the king's 

X x 2 „wages, 


) This word [ſo] reſttains the method of retaiher being now dif: 
we to ſoldiers retain'd in the uſed, this ſtatute is conſequently 


ner mentioned in the aRt,which become of little force, 


| have not known, theſe ſtatutes much put in execution, 
dal about twenty years ſince at the aſſizes at 3 | 


terms, for which their maſters have indented; have 
ſometimes, preſently after their muſter and receiving | 


vill, and have not paſſed the ſea with their captains, 
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* cauſe by him ſhewed to his captain, and by him tot! 


„ upon ſhall have a licenſe of the ſaid captain witneſſ 


or the like, and the captain made his contract with 
ceived the pay for himſelf and them. 
long time after, as appears by the whole preamblc 


HISTORIA PLACITORUM co RNA 
& wages, which departeth from His captain within þ; 
& term in any manner aforeſaid, (except notorious fick 
© nefs by the viſitation of God bim bor to ge 
* and which he ſhall certify preſently to his captain, a 
&© repay his money, ſo that he may provide bim for anc 
ce ther ſoldier in his place) he ſhall be puniſhed as a felor 
© andthe juſtices of the peace ſhall have power to he: 
« and determine the fame; and that no fokdier, man « 
&* arms or archer ſo muſtered of record, and going vi 
his captain beyond the ſea fhafl return into El 
« within the term for which his captain hach retaing 
& him, nor leave his captain there in the king's ſery 
c -and in adventure of the war, except He hath reaſonab 


e chief in the country Having royal power, and the 


es under his ſeal, and ſhewing the cauſe of his licenſe 
c and if any that doth muſter of record come with 
«+ letters teſtimonial of his captain within his term on t 
ce fide the ſea, the mayors, c. ſhall arreſt them, and d 
ce tain them until it be inquired of, and if it be found | 
% inquiry before the juſtice of peace, and proved, th 
© they have muſtered of record and departed from the 
ec captains without licetife, as aforefaid, they ſhal 
“ puniſhed as felons.” But it took not away clergy. 

y this act it appears, that the method of thoſe tin 
Was, that as well the ſoldiers as the captains were unde 
contract to ſerve in the war, ſome for longer time, fot 
for ſhorter, and ſometimes the ſubordinate ſoldiers ei 
traded with the King to ſerve him with ſuch a num 
of men raifed by himfelf for ſuch a time, as half 2) 


E — — |S) Fa 1 _— mne 


ſoldiers (therefore called bis retinue), and the captain 
And this method continued until 7 H. 7. and ft 


body of the ſtatute of ) H. 7. cap. 1. 


115TORIA PLACIETORUM CORONE, 
By that ſtatute it is enacted, That every captain and 


or ſoldiers at the king's wages ſhall, under pains in the 
wages rateably, as it is allowed by the king or the 


they have received it; and if any ſoldier, being no 
captain, immidiately retained with the king, which 
hereafter ſhall be in wages and retained, or takes any 
yet to ſerve the king upon the ſea or upon the land 
beyond the ſea, departs out of the king's ſervice with- 
out licenſe of his captain, that ſuch departing be felony 
without the privilege of clergy; and the juſtices in 
every ſhire, where ſuch offender is taken, ſhall hear 


ty; and their departure and retainer, if traverſed, ſhall 
be tried in the ſame county where taken.” But this 


By this ſtatute it appears, that the retainer of the cap- 
in was by contract with the king, and he by the fame 
tract was to provide the ſoldiers, which were to be at 
king's pay. This is continued alſo till 3 H. 8. as ap- 
ars b the preamble and body of the act of 3 H. g. cap. 5, 
By that act of 3 H. 8. cap. 5. The ſame puniſhment 1s 
ted upon ſoldiers departing without licenſe, only here 
$ without licenſe of the king's heutenant. 


ſerve the king upon or beyond the ſea ; here it is to 


ſea, which is larger than 7 H. 7. for it extends to 
d ſervice, and the puniſhment is limited to the 
Iices of the peace of the counties where taken, 
Proviſo, that it extend not to captains or ſoldiers re- 
ned to ſerve in Calais, &c. Berwick or Wales. | 
|t is reſolved 6 Co. Rep. 27. a, in the caſe of ſoldiers 
it both theſe ſtatutes have continuance, and the word 
re) extends to the ſucceſſors of thoſe kings (n), and 
X x 3 altho 


( Vide antea, Pag · ioo. 


tit captain having under them retinue of any ſoldier 
fame act limited, pay to their retinue of ſoldiers their 


i treaſurer of his wars, and that within fix days next after 


and determine the offenſe, as if done in the ſame coun» 


| extended not to ſoldiers impreſſed to ſerve in England. 


By the ſtatute of 7 H. 7. It is receiving wages or prot 
ne the king upon the ſea, or upon the land, or * | 
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altho by the ſtatute of 1 E. 6. and 1 Mar. all new felonie 


whereas divers of the king's ſubjeQs, according totl 
_ #* bounded duties, have appointed and 


40 duty, ſold or converted the ſaid horſes and han 


they ſhall be commanded by the King.” 


the king in his wars in any of his dominions, ot q 


HISTORIA PLACITORUM CORON# 


made ſince the firſt day of the reign of H. 8, that wer 
not felonies before, are repealed, yet inaſmuch as thi 
ſtatute of 3 H. 8. enacts no new felony, but what ws 
felony by 7 H. 7. cap. I. tho it vary as to the perſon, thy 
is to grant the licenſe, and the'perſons that are tot 
it, (*) yet it was in truth no new felony, and therefore 
is held the ſtatute of 3 H. 8. was not repealed by 1 Ms 
% 4 
Hut it ſeems to me to be repealed by 1 E. 6. and 1 My 
for to depart without licenſe of the captain, and to dey: 
without licenſe of the king's lieutenant, are ſeveral offenſe 
for ſuppoſe he had the lieutenant's licenſe and net | 
captain's, it is not excuſe enough within 7 H. J. and 
e had the captain's licenſe and not the lieutenant', 
excuſeth not within the ſtatute of 3 H. 8. But then g. 
whether the exception for clergy of men in orders, ot 
ſoldiers in Calais, Berwick, and Wales, extends to 
ſtatute of 7 H. 7. cap. 1. . 
If this variance by the ſtatute of 3 H. 8. be a rep 
of the ſtatute of 7 H. ). then they are both repealed, i} 
of 7 H. J. by 3 H. 8. and that of 3 H. 8. by 1 E. 6. 
1 Mar. NY Te * Se 
The ſtatute of 2 & 3 E. 6. cap. 2, recites, © I. 
and ſent into the ꝑ 
beyond the ſeas and into Scotland many able perſons 
ſoldiers with horſes and harneſs, meet to ſerve thel 
in his wars to their great charges and coſts, yet | 
of the ſoldiers ſo ſent have, contrary to their boy 


«© whereby the king hath been deſtitute of their { 
« 5nd the owners who ſent them have been deceive 
ce their horſes and harneſs, and leſs able to refurniſh ait 
& like foldiers with horſes and harneſs at ſuch ment 


It is eyaQted, © That if any ſoldier - hereafter {+ 


“ ſeas, or beyond the ſeas,- ſhall hereafter purioin 


* ſuch horſes or arms, he ſhall be committed d 
| 6 [teutch 


{*) The perſons impower d to try it are the ſame by both at 


His TORLA PLACITORUM CORONE. 


lieutenant, Ec. upon due proof or teſtimony till ſatis- 
faction, Fc. And if any ſoldiers ſerving as aforeſaid, 
depart without licenſe of his lieutenant or other above- 


country, or elſewhere in the kings ſervice, or out of 
any garriſon, where he or they be appointed to ſerve, 
that then every ſuch ſoldier ſo departing without licenſe, 
ſhall be taken and judged as a felon without benefit of 
clergy or ſanctuary; and the juſtices of every ſhire, 
where he is taken, ſhall have power to hear and de- 
termine the offenſe, as if committed in the ſame 
county. | 


not to extend to — of wages for e 
harneſs, weapons, or for any preſt money provided and 

| delivered to lch ſoldier,” Fal 45 4. | 
Nota, This act, tho it vary from the preamble of the 
ther ads of 7 H. 7. and 3 H. 8. and recites, that the 
ing's ſubjects according to their bounden duty had ſent 
ten and ſoldiers, doth not neceſſarily infer a compulſive 
wer upon the perſons ſo to ſend, or ſo to go; 1 Unleſs 
ey were bound by tenure to attend in perſon or ſend ; 
ich were tenants by knights ſervice (n). 2. Unleſs obliged 
the ſtatute of 11 H. 7. cap. 18. or 19 — cap. 1. as 
wing offices, penſions, or lands given by the king, who 
he I theſe ſtatutes were bound to follow the king in his 
ſons Wars, but at the r wages, by thoſe ſtatutes which 
the ere held perpetual. 3. Or unleſs they had contracted 
jet h the — to find him ſoldiers, for this courſe was not 
donn holly out of uſe, and the preamble ſeems to import as 
bam uch, for they ſent their ſoldiers, and when they thus de- 
c ſen i rted with their arms were bound to refurniſn others. 

cee And tho there be mention of preſt money in this act; 
ih oct in truth it was impreſt money, or the earneſt of the 
tin ontract between the king by the captain and the ſoldiers, 
nd not as is now uſed. 

r f But yet upon this act two things are obſervable, 
or oF. That this act did not make the departure of any ſoldier 
loin Xx 4 tq 
d by | 
cu () Fee Gs Lit 706. 5 103 


3 | 


named with booty or otherwiſe, being in the enemies 


« Proviſions againſt captaias ſhort pay, &c. Provided 
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HISTORIA PLACITORUM CORONE. 


to be felony, unleſs he were actually in the king's ſervice & 
in his wars. 6 Co, Rep. 27. a. caſe of ſoldiers. t 
2. Tho this felony was in ſubſtance the ſame, that val n 

enacted by 7 H. 7, yet the general clauſe of the 28 
1 Mar. cap. 1 repealed it. 4 A5 | pc 
And this is accordingly ſo recited by the ſtatute n 
4 & 5 F. & M. cop. 3. which doth recite it to be repeal 
ed, and therefore by an expreſs enaQing clauſe ren to 
that clauſe of the ſtatute of 2 & 3 E. 6. that makes ſic; 
departure felony. ea 
By the ſtatute of 5 Eliz. cap. 5. It is recited, © Te 
it hath heen doubted, whether the ſtatute of 18 Ha. 
** cap. 19, did or ought to extend to mariners and gunner uw! 
** ſerving on the ſeas taking wages of the King or queen; 
6 It is expreſſed, ordained, and enacted and declared oþ 
& that the ſaid ſtatute in all pains, forfeitures and oibe üb 
c things did and doth, and hereafter ſhall extend as we 
f© to all and every mariner and gunner having taken, offi; | 
that ſhall hereafter take prefor wages to ſerve 4 „ 
#* her heirs or ſucceſſors, to all intents and purpoſes, i þ 
„ the ſame did or doth to any ſoldier ; any diverſity or 
opinion, doubt, or matter to the contrary notwili i 
jr ſtanding.”* But this takes not away the benefit hk: 
A erg 1 | . 5 I 
1 = Co. Rep. 27.4. The caſe of ſoldiers, The ci 
was, that divers ſoldiers after they were preſt, and go 4 
towards Ireland to ſerve againſt the rebels there, and Mike 
fore they had ſerved in the war, did depart and io 

themſelves ; hereupon it was reſolved by all the judges 

England, 43 Eljz, upon a reference to them made, 2 
ſeems, 41. That this caſe was not within the ſtatuic Oi (.) 
18 H. 6. but that act is now of little uſe, becauſe that lm" 
refers to the antient manner of retaining ſoldiers, vb 
was uſual between the king and great men, to ſerve ih , 
king with ſuch a number of men for a certain ug 
2. That the ſtatute of 2 & 3 E. 6, cap. 2. revived E 
4 & 5 P. & M. extended not to this caſe, . 7 
that ſtatute extended to the departure of a ſouihe. 

after he had been in actual ſervice in the war. 3. 1 

the flatutes of 7 H. 7, cap. 1. and 3 H. B. cap. 5. . 
. 3 —_— 
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ſubſtance are both of one effect, are perpetual laws, and 
the word king extends to his ſucceſſors, and upon thoſe 
two acts divers ſoldiers were attaint and executed. 

The reaſon thereof cannot be grounded upon any ſup- 
tion, that the courſe of military retainers was altered 
in 7 H. 7. from what it was in the time of H. 6, for there 


e 
neal ire very many indentures of retainers of record according 
n tothe antient form long after that time, and indeed the 
ſuc fatutes of 7 H. 7. and 3 H. 8. do import as much, as will 


which ſeems to extend the acts of 7 H. 7. and 3 H. 8. to 
this caſe, are the words or take any preſt, to ſerve the king; 
naerfWwhich words are in theſe ſtatutes and in that of 5 Eliz. 
. 5. which are wanting both in the ſtatute of 18 H. 6. 
are. 19. and 2 & 3 . 6. cap. 2. for that makes them 
otheWſubje& to the penalty for departing without licenſe, as 
veel as if they had received wages, or had been muſtered, 
been in actual ſervice in the wars. | 
All the difficulty reſts in the word preft,. viz. whether 


es, de to be intended paſſively from premo preſſi, as it is 
ity ommonly uſed at this day, and is fo expreſt in the caſe 
tau ſoldiers, Apres ceo quils fueront preft : Or whether to be 


77 actively, as it is expreſt in 1 e ſtatutes of 7 H. 7. 
H. 8. and 5 Eliz. having preſt to ſerve, &C. preſ- 
e ei nn, or the earneſt of their contract 4 i Daft 


| gon All do agree, that if a man do voluntarily receive or 
nd e pref? to ſerve as a ſoldier, mariner, or gunner either 
e ſing pon or beyond the ſeas, he is bound thereby, and if he 
ber! | departs 


ue ) Whatever doubts may former- © ficer in the army) or chief magi- 


eaſily appear to an attentive reader of them: But that 


have been about the meaning of 
word pref, yet it ſeems now to 
tut to the latter ſenſe by 5 & 6 
e & 27. 3 15. for it is there 


ved all be liſted for the land ſervice, 

bold for the future be eſteemed 
a liſted ſoldier, or be ſubje to the 
penalties of this act, or any other 

malty for his behaviour as a ſol- 
rhich , unleſs before his being liſted 
W inſerted in any muſter- roll he 
5 ſhall have been brought before a 
alice of peace, (not being an of- 


t no perſon, that 


« ſtrate of ſome city, or high con- 
« ſtable of the hundred or diviſion 
« where the party ſhall be liſted, and 
« before ſuch juſtices, &c. ſhall de- 
cc clare his free conſent to be liſted 


« 2s a ſoldier.” Altho the former 


clauſe of this ſtatute for reviving the 
puniſhment of mutiny or deſertion 
be limited to the time mention'd in 
the act, yet this clauſe coming after 
that limitation, and being general 
not only in relation to the penalties 
of this act, but of any other act, 
ſeems to be perpetual, 
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7 H. J. cap. 1.3 H. 8, cap. 5. and 5 Elia. _ 5. for the 
only i 


ſtatute of 18 H. 6. cap. 19. doth not exclude Clergy, ad 
18 H. 6. 


HISTORIA PLACITORUM CORON#. 
rts without licenſe, it is felony within the ſtatute of 


words of the ſtatutes are expreſs in it; in the caſe 
of a foldier it is without benefit of clergy, but of a mari- 
ner or gunner it is within benefit of clergy, becauſe the 


the ſtatute of 5 Eliz. extends only the ſtatute of 


to mariners and gunners, and mentions nothing of- the 
ſtatutes of 7 H. 7. or 3 H. 8,. which exclude clergy. Bu 
of the buſineſs of clergy herexfter in this chapter. 

But on the other fide, the compulſion of men to go be, Wi 1: 
yond or upon the ſea, or otherwiſe impriſoning of them, Wl 
or compelling men to take pre money, or otherwiſe to 


W 
impriſon them hath been, I confeſs, a practice long in 
uſe ; how far it is juſtifiable or not, the books that have i: 
treated of it are to be confulted. Vide the argument off 1 

Calvis's cafe, 7 Co. Rep. 7. b. He that reads the cc 
ment of my lord Coke upon Cinfirmatio Carter. cap. 5. ani or 
his obſervations and concluſions there upon the ſtatuie ou 
of 1 E. 3. cap. 5 & 7.(p), 18 E. 3. cap. ). (9), 25 E. 388 tb 
cap. 8. (r), 4 H. 4. cap. 13. (V, may reaſonably think h. 
varied his opinion (t). And he, that looks upon . th 
acts enabling preſſing of ſoldiers and mariners for foreign th 
ſervice upon or beypnd the ſea, namely 17 C 1, cap. 11 
cap. 25. cap, 26. may think that thoſe times mi vie 

ö 6 e er ö ſom no 
for 
e This ſtatute provides, that no nion, that the ſubject is bound Will 7 / 
man ſhall be charged to arm himſelf ſerve the king in his wars both will the 
otherwiſe than was formerly wont, in and without the realm; andin 1 
and that no map be compell'd to go comment upon confirmatia cartar. a 
out of his ſhire, but where neceſſity 5. 2 Inflit, 528. he ſays, that t 
requireth, and ſudden coming of ſtatutes above mention d, (wii 
ſtrange enemies into the realm. provide, that none ſhall be compe ( 
(s) This ſtatute ordains, that men to go to the king's war out of * 
of arms, &c, choſen to go into the ſhire, except in caſe of neceſlity hue 
king's ſervice out of England ſhall ſhall be conſtrain'd to find ma poſe 
be at the king's wages, till their arms, except by conſent of "a 
coming again, | ment, ) were but declarations of Wy... 
(r) This ſtatute enafts, that no antient law of England. And y mar 
man ſhall be conſtrain d to find men in his comment on Mag 6 mar 
of arms, other than thoſe who hold cap. 29. 2 Inflit.: 47. be fays 14 
by ſuch ſervice, except it be by com- the ki 1g cannot ſend any ( 4 
mon aſſent in partiament, '  again't is will to ſerve him os 0 
( /) The defign of this ſtatute is the calm, not even into / that 


chiefly to confirm the three acts for tl en under pretenſe of fc. 
above-mention'd. . be. ri; ht ſend him into be 
In Caluia's caſe be was of opi- ment. ES | 
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ſome doubt of it (u). But of this matter I deliver nb opi- 
nion (x). Howſoever, to make a felony within thoſe. acts 


be laid in the 1 t and proved upon evidence, 
1. That either they received wages, or took preſt to 
ſerve the king upon ſea or land. 2. That he, that thus 
impreſted them, was commiſſioned by the king ſo to im- 
preſt them. vt LIE 

Touching clergy in theſe offenſes. 9 
1. He that is convict upon the ſtatute of 18 H. 6. cap. 
19. ſhall have his clergy. Co. P. C. cap. 26. N 

2. Conſequently a mariner or gunner, that hath taken 
wages or preſt, ſhall have his clergy, for the ſtatute of 
5 Eliz. ＋ 8 extends only the pains and penalties of the 
ſtatute of 18 H. 6. to this caſe, and by that ſtatute of 
18 H.6, clergy was not taken away. | 

3. That a departing contrary to the ſtatute of ) H. y. 
o 3 H. 8. is by thoſe ſtatutes exempted from clergy, 
ouly the ſtatute of 3 H. 8: cap. 5. allows men in orders 
the benefit of clergy. - 7 | | 

4. The ſtatute of 2 & 3 E. 6. takes away clergy from 
thoſe, that depart without licenſe after they have ſerved 
the king in his wars. | 2640 | 

$ By the ſtatute of 1 F. 6. cap. 12. All perſons con- 
vict of any felony not excepted in that act, whereof this is 
none, ſhall have their clergy, as he might have had be- 
fore 24 April, 1 H. 8. and therefore an offender againſt 
H. 7. cap. 1. is ouſted of his clergy, hecauſe ouſted 
thereof by 5 H. 7. cap. 1. only if they be in orders, they 
have privilege of clergy by the. ſtatute of 3 H. 8. _ 

| | 6. But 


(n) or rather were clear, that it clines delivering any opinion was, 
could not be legally done without a becauſe he did not concur with the 


„ iQ any 


poſe ; the like may be argued from which ſeems repugnant to the liber- 
lomeother temporary ſtatutes enact- ties of an Eg, and irrecon- 
edfince our author's time, for autho- cileabletothe liſhed rules of law, 
nzing the prefling of ſoldiers and wiz. that a man without any offenſe 
mariners, viz. 2 & 3 Ann. cap. 19, by him committed, or any law to 
3& 4 Ann, cap. 11. 4 Am, cap. 10. authorize it, ſhould be hurried away 
5 Ann. cap. 15, 6 Ann. cap.10. Sc. c. like a criminal from his friends and 

(x) But it may be eaftly perceived, family, and carried by force into 2 
that the reaſon why our author de- remote and dangerous ſervice, 


of 7 H. 7. 1 5 Eliz. cap. 5. it muſt 


ſpecial act of parliament for that pur- then prevailing practice, a practice 
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| ſea, and is delivered over to a conductor to be brought 


conductor be alſo a captain, and ſo named in the inden» 
ture between the king and him, which all agreed to be 


than the law directs, via. in the county where taken, 


opinion was, that it was felony and may be 


take up men for 
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6. But if he be indicted upon the ſtatute of 3 H. g, 
cap. 5. quere, whether he ſhall not have his clergy ? For 
tho the felony in ſubſtance be the ſame, yet this ſtatute 
makes it felony to depart without the licence of the king. 
lieutenent ; but the ſtatute of 7 H. 7. cap. 1. makes it fe- 
lony to depart without licenſe of the captain, and there, 
fore vide ſupra, 1 674. whether 3 H. 8, be not repealed 
by 1 E. 6. as a felony newly made ſince the firſt day of 
the reign of H. 8. 


If a man receive impreſt to ſerve the king beyond the 


to a certain place at the ſea-ſide, and is in the king's wages, 
and runneth away without licenſe of the conductor, al 
beſides [Croke] Yelverton, and Hutton, agreed it to be 
felony, and the conductor is as to this purpoſe a captain; 
but all agreed, that if the conductor at the place deliver 
him over to another conductor, this ſecond conductor is 
not a captain within the ſtatute (y) ; but Telverten and 
Hutton held, that in either caſe it is felony, unleſs the 


the ſafeſt WAY. ) 

It was held, that it could not be tried before other 
juſtices, than ſuch as are limited by the act, becauſ nn 
a new felony, and limited to be tried in another manuel. 


M. 3 Car. Hutt. Rep. 134. nine judges verfus Croke, Hu. 
ton, and Yelverton, vide Cro. Car. 71, the better >. 
rc 
juſtices of oyer and terminer or gaol-delivery, as well 25 
the peace. 5 
But ſurely the preſs- maſters or conſtables, that uſual 
3 are not conan within the 20, 
neither is the running from them ony within theſe ſu- 
tutes (=). Ther 


) The reſolution here did not 
diſtinguiſh between a firſt and ſecond 
conductor, but between a conductor, 
who by agreement with the captain 
had the leading them quite thro to 
the place of rendezvous, and one who 
was hired to them part of the 
way, and then deliver them to ano- 
ther conductor; a conductor of this 
faſt ſort, whether firſt or ſecond, it 


the martial law, a method more: 


was agreed was not a captain wi 
in the ſtatute. See Hur, 134. 
() Theſe ſeveral at of pai 
ment ena ted for the puniſhment a 
ſoldiers running away frem theo 
tains are now in a manner uſeleſs" 
reaſon .of the frequent ftatutss 
puniſhing mutiny and deſertion * 


PT 


Ciſe and effeQual; which, horn 


ms TORIA PLACITORUM CORONE: 
" There are no other felonies newly enacted in the time 
of queen Mary, but thoſe that were temporary, as 1 & 2 


P. & M. cap. 3. telling falſe news, &c. after a former con- 
; WT riction (*), and 1 cap. 12. concerning riots. /. 


c H A P. IXIv. 


ubeth, King James, King Charles I. and King Charles II. 


en 

de N i # #4 
N the time of Q. Flizabeth there were ſeveral acts for 

uy making new felonies, and they be ranked into theſe 

zue ranks, | 


mer 1. Such as were only temporary, or during the queen's 
en, Ante; ſuch were the 8.5 of 1 Eliz. cap. * which in 
1 bme caſes made rebellious aſſemblies felony. 14 Ez. 
ter] p. 1. touching withholding the queen's caſtſes and other 
lor Watters. 23 Eliz. cap, 2. touching ſeditious books, ſetters, 
a © cophecies, calculation of the queen's nativity, &c. 


II. Such as were perpe or otherwife continued, 

ut afterwards repealed, as 1 E 

5. 4. touching exportation of leather, repealed by the 

latute of is Chr. cap. 9. 5 Eliz. cap. 16. concerning 

tchcraft, repealed by 1 Fac. I. cap. 12. | 
III. Such 


effary it may be in the time of having been Judged proper to make 
u by many thought not ſo ſuit- them of long continuance, but rather 
ſe to Ng freedom in times of to renew them from year to year. 

ace and tranquility, See the ſta- (*®) This offenſe was not made 
es 1, & M. Sg. 1-cap. 5, and felony, but was puniſhable by im- 
Gu, 2. cap, 3. between which years priſonment for life, and forfeiture 
n ave been often renew d, it not of goods and chutteis. 


Cmcerning felonies newly enacted in the times of uren Eli- 
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III. Such as were perpetual and ſtand unrepealed, ot 
were temporary at firſt, and made perpetual; and of theſe 
1 ſhall here give a brief account. 51 


cc 
66 
cc 


cc 


cc 
cc 
60 
cc 
4c 
cc 
«c 
c 
66 


By the ſtatute of 5 Eliz. cap. 14. it is enaQted, © That 
if any perſon or perſons upon his or their own head or 


imagination, or by falſe conſpiracy or fraud with others, 


ſhall wittingly, ſubtilly and falſly forge or make, or 
ſubtilly cauſe, or wittingly aſſent to be forged or made 


many falſe deed, charter, or writing ſealgd, court-roll 
or the will of any perſon in writing, to the iment, that 


the ſtate of freehold or inheritance of any perſon or 
perſons, of in or to any lands, tenements or hereditz- 
ments, freehold or copyhold, or the right, title, or in- 
tereſt of any yum or perſons in or to the ſame, or any 
of them ſhall or may be moleſted, troubled, defeated, 
recovered or charged; or ſhall pronounce, publiſh, ot 
ſhew forth in evidence any ſuch falſe or forged deed, 
charter, writing, — or will as true, knowing 
the ſame to be falſe and forged, as is aforeſaid, to the 


intent above remembered, and ſhall thereof be con- 


victed, either by action or actions, of forger of falſe deed, 
to be founded upon this ſtatute, or. otherwiſe accord- 
ing to the order or courſe of the common law, xt. 
ſhall pay the party grieved his double coſts and damages, 
be ſet upon the pillory, both his ears cut off, and alſs 
his noſtrils ſlit and ſeared with an hot iron, be impri- 
ſoned during life, and forfeit the profits 'of his land 
during life (a). it | 
Or it any perſon, as before, ſhall forge, or aſſent t 
be forged, &c. any charter, deed, or writing, to the 
intent that any perſon may have a term of years it 
any lands, not copyhold, or any annuity for lik 
years, or in tail, or fee-ſimple, or ſhall forge any ob 
gation, bill obligatory, acquittance, releaſe, or d 
charge of any debt, account, ſuit,” demand, or othe! 
thing perſonal or ſhall pronounce, &c. ut ſupra, thil 
then he ſhall pay the party grieved double coſts an 
damages, be ſet upon the pillory, and loſe one of l 
ears, &c. ety 41 | 


IF 


O Upon thisclauſeof the ſtatute, was convicted, Paſe, 4. Ge. 2 f 


Fapbet Croke, alias Sir Peter Stranger, and ſuffered the penalties of in: ic 


tisTORIA PLACITORUM CORONK:;- 
4 And if any perſon or perſons, being hereafter con- 
« vict of any of the offenſes aforeſaid by any of the ways 
above limited, ſhall. aſter his or their conviction or 


offenſes aforeſaid, that then every ſuch ſecond offenſe 
« (hall be adjudged felony ; and the parties convicted or 
attaint thereof according to law ſhall fuffer death, and 


' forfeit their goods and lands, as in caſe of felony 

al without having advantage of ſanQuuary or clergy ; but 
nt WF the wife not to loſe her dower, nor blood to be cor- 
of MW rupted, nor heirs diſherited. - | 

in- © Juſtices of oyer and terminer and of aſſize to hear and 
in- WF 6etermine the offenſes againſt this act, a 
ary Wl © Not to extend to any attorney or lawyer pleading a 


forged deed,. not being party or privy to the forging, 
vor to the exemplification ot a forged deed, nor to any 
judge, that ſhall cauſe the ſeal to be ſet to ſuch exem- 
plification.” 1 25 
Upon this ſtatute, ſo far as it relates to felony, theſe 


con · Pings conſiderable ſhall be ſet down in order. 
eds, WY 1. What is a making, forging, or aſſenting. 
cord- If A. makes a deed of feofment to B. and after makes 


e. WY deed of feofment to C. with an ante-date before the other 
ages, ment, this was a forging within the ſtatute of 1 H. 5. 
d alſo. 3. and alſo within this ſtatute, Co. P. C. cap. 15. 27 H. 


3.4 | 
ut makes a forgery, for then moſt aſſurances, eſpeciall 


releaſe would be forgeries ; but that which makes it 
an inWceery in the former caſe, is the intent to avoid his own 


r life ofment ; and the words of this ſtatute are, to the intent 
„ei- the eſtate of another per ſon ſhould be diſturbed ; To the 


tent is to be joined in caſes of forge 


Again, if J. makes a true deed of Feofment to E. of 


T othel 

4, tage manor of Dale, and after B. raſes out D. and puts in 
ts z whereby the feofment imports the manor of Sale; or 
e f grants a rent-charge to B. for life, and after ſealing 


d delivery B. raſes the deed, and enlarges the ſum or 
te, this is a ſubtle making of a falſe deed — 
g OY th 


6 


condemnation eft ſoons commit or perpetrate any of the 


But nate, that it is not the bare ante-dating of a deed, 


mains and ſales for recoveries, leaſes for years to enable 


* — — 
— _ = Y — 
— — 


——— — 


P aver Pda PEE 


— . 
-— ans. —— — Tas. © 3 
” — — 
- — 


| 
if 
9 


HISTORIA PLACITORUM CORON# 
this ſtatute ; vide 1 Anderſ. Rep. Puckering's caſe, Caſe 
15 t. P. 100. | | 

An aſſent after the fact committed, makes not the party 
aſſenting guilty, or principal in the forging ; but it mul 
be a precedent or concomitant aſſent. | 

2. What is 4 writing ſealed, deed, will, or court-roll? 

The forging of a falſe cuſtomary of a manor put un 
der ſeal, whereby the intereſt of the lord is moleſted, i 
a writing under ſeal within this ſtatute. Dy, 322. j 
Tav v cate,” + | 
The inſerting of a clauſe in a will purporting à deviſe 
of lands without warrant or direction of the deviſor is the 
forging of a will within this ſtatute, tho the whole vil 
be not forged, and altho done in the teſtator's wy the 
clerk that writes the will. Co. P. C. cap. 75. againſt th 
report of Dy. 288. a. Mar vin's cafe. | 

But note, this was when the teſtator was ſpeechleſs, b 
if he had his underſtanding, and aſſented to it, or put 
liſhed it afterwards, it is no forgery, tho at firſt write 
without his direction. | 

Forging ſurrenders, admittances, court-rolls of cop 
hold Hnds are within this ſtatute. 

It the deed or will forged purport only a leaſe for ye: 
whereby the freehold is charged, or of a rent-charge k 
years, 1t is within this firſt branch. | 
A. makes a leaſe for years to B. a forging of an aſl 
ment of the leaſe from B, to C. is a A of a dee 
within the ſecond clauſe, Co. P. C. ubi ſupra, againſt tt 
opinion in Noy's Rep, in Markam's caſe b. 
But an aſſignment made here of a term for years 
land in Ireland is ſaid not to be within this ſtatute, | 
puniſhable as a miſdemeanor at common law. 29 5 
Newma — cafe, Hupher 3 Part, N. — 3 
3. What is a pronouncing or iſhing, knowing 
aa to be forged r Ib aural 


© 


- 


a > 
— A. „ „ 
5 ** —— 


(3) Ney, P. 42. 
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If A. forges a deed, and F. tells C. that the deed is 
forged, and yet C. publiſheth it, it was reſolved to be 
within po ſtatute in Gre/bam's caſe. P. 38 Eliz. Cami 
ellata (c | | 

k But 2 to me, tho ſuch a relation may be an evi- 
lence of fact to prove his knowledge, yet it is not con- 
dufive, tho perchance de facto the deed be forged; for 
wſibly there might be circumſtances of fact, that might 
make the perſon relating it, or his relation, not credible 
o that the &nowing muſt upon the whole matter be left 
p the jury upon the circumſtances of the caſe, and there- 
fore the caſe of Greſham being in the ſtar-chamber, where 
the lords are judges of the fact upon the evidence, is no 
_ in this caſe. | 2 | 
4. What is a writing, bill, bond, acquittance ? 

A will in writing concerning goods only, is within this 
lauſe (d). 

The forging of a ſtatute „or recognizance in na- 
re of a ſtatute ſtaple, is withi 
arty's hand and ſeal are to it; but not the forgery of a 
tatute merchant or recognizance, becauſe they have not 
e conuſor's ſeal. Co. P. C. p. 171. 15 H. 7. 16. a. (e). 
4. writes and ſeals a letter to 5 and ſubſcribes it, B. 
ts off the lower part of the letter with the hand of A. 
d puts to it the ſeal of his letter, and over it writes an 
quittance, this is the forging an acquittance. Co. P. C. 


a dee /pra. 
oft ü — to the point of felony, having before ſtated what 
$2 firſt offenſe within this ſtatute. 


ears There muſt be a conviction of a firſt offenſe before the 
te, cond offenſe be committed, otherwiſe the ſecond offenſe 
29 l Vol. I. d +. 


(c) This is the ſame with Mark- RA of goods only; and ſo was the 
ms caſe, and is cited by lord caſe cited by lord Coke in Dyer 302, 
„ for this purpoſe, Co. P. C. p. 5. which was of a will of a leaſe for 
70. in margine years, and not of perſonal. goods 
) This ſeems to be grounded only; but this caſe is expreſly 
4 miſtake of lord Coke, who in included in a later ſtatute, viz. 2 
comment on this ſtatute ſuppoſes Geo. 2. cap. 25, which makes ſuch a 
* word writing to be inſerted in forgery felony without benefit of 
e latter part of this clauſe, after clergy. 

words any obligation or bill obliga- (e) According to this caſe it 
7; whereas it is not ſo, for the ſhould be quite the reverſe; for it 
"ute makes no mention of 4qori- is there ſaid, that the ſtatute mer- 
7, >ut only with reſpect to an in- chant has the ſeal of the party, 
&t in lands or annuities, and which, the book ſays, is not requi- 
weqvently does not extend to a fite in a ſtatute flaple, 


n this ſtatute, becauſe the 
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A. commits a firſt and a ſecond offenſe, this ſecond 
is not felony within this ſtatute. | 


tion forges a deed, this is a ſecond offenſe, and felon 
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is not felony ; and therefore if before conviction of forgery, 
ps 


And by conviction, I conceive, is intended not barely 
a conviction by verdict, where no judgment is given, but 
it muſt be a conviction by Judgment. | 
And the indictment for a ſecond offenſe muſt recite the 
record of the firſt conviction, that it may appear to be 
a conviction of ſuch a forgery as is within the ſtatute ; for 
if it be not, the indictment of felony for the ſecond offenſe 
And upon the evidence, tho the record of the firſt con 
viction ought to be proved, yet the matter of the firſt 
conviction ſhall never be re-examined, but muſt ſtand for 
granted, and the party is concluded touching the tru 
of the matter of the firſt conviction by the record of that 
conviction. | Is 
If A. publiſheth a falſe deed knowingly, and be convit 
upon this ſtatute for this offenſe, and after ſuch convic 


within this ſtatute, tho the publiſhing be prohibited b 
one clauſe, and the. forging by another, adjudged P. 
Fac. B. R. Booth's caſe (F), Co. P. C. p. 172. for th 
words are, I he commit any of the ſaid offenſes the ſeu 
time: and fo, if he be convict of forgery, the public 
tion of a forged deed afterwards knowingly is felony, « 
if he be firſt convict of the forgery of a court-roll, 
after that forges an obligation or acquittance ; for th 
ſecond offenſe in any of the forgeries or publications | 
felony, tho it be of a different kind, if the firſt or ſecc 
offenſe be within the ſtatute (g). | 

The hearing and determining of the offenſe againſt th 
ſtatute are limited to the juſtices of aſſize, or cher 1 


terminer . 


17 Co. Rep. 34. receipts for money or goods, if & 
) But by r4 Geo. 2, cap. 25 the Une" an intention to defraud 
firit offenſe is made felony witnout perſon ; this act was made to: 
benefit of clergy, and extends to all tinue for five years, and to there 
deeds, wills, bonds, writings obli- the next ſeſſions of parliament, 
gatory, bills of exchange, promiſſo- ſo expired the 15th of Moy, 17 
ry notes, indorſements, or aſſitzn- but was revived and made peri 
ments of hills of exchange, or pro- al by g Geo, 2. ch. 18. 
miiſory notes, or acquittances, or 
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the commiſſion of the peace there is a clauſe, net non dd 
audiendum et terminandum, yet they being commiſſions of 
: ſeveral nature, they are not compriſed under the Name 
of juſtices of oyer and terminer () | 
ut the court of king's bench may heir and determine 
theſe offenſes, for they are juſtices of oyer and terminer aiid 


The offenders as to felony in this ſtatute are excluded 
from clergy and ſanctuary: „ 

The ſtatute of 5 Elix. cap. 20. concerning Egyptians. 
Fide que ſupra ſuper flat. 1 & 2 P. & M. CE 

ir By the ſtatute of 8 Elix. cap. 3. No man ſhall bring, 
« deliver, ſend, receive, or take; or procure to be brought, 
« delivered, ſent, received, or taken into any ſhip or bot- 
wa © tom any manner of ſheep alive, to be carried or con- 
« reyed out of this realm, or out of Wales, or out of [re- 
and, or any of the queen's dominions, upon pain 
mie © of forfeiture of all his goods, the moiety to the queen, 
« the other moiety to the informer, impriſonment, arid 
« Joſs of his left hand; and the ſecond offenſe to be felony. 
But no corruption of blood or loſs of dower.“ 

r the Juſtices of 9yer and terminer, gaol delivery, or of the 
ſecon i peace, have power to hear and determine offenſes: 

biz The offender hath benefit of clergy, as well in caſe of 
, g felony, as of cutting off the hand: Co. P. C. cap. 42. 


The ſtatute of 14 Eliz. cap: 5. r rogues and 

FJ ":2abonds, is repealed by the Katute of 35 Eliz. cap. 7. 

ons Md ſettled in another way by 39 Eliz. cap: 4. and there- 
fore I ſhall refer it thither. 

Wa Þy tlie ſtatute of 27 Eliz. rap. 2. It ſhall not be law- 

nſt A ful for any Jeſuit, ſeminary prieſt, or other ſuch prieſt, 

yer . deacon, or other religious or ecclefiaſtical 8 what- 

" lvever, born within this realm, or any of the queen's 

dominions, hereafter to be made, ordained or profeſſed 

* by any authority or juriſdiction, derived, challenged, 


„ if 
hr or pretended from the ſee of Rome, to come into this 
de to coun” realm, or any of the queen's dominions, (except as in 
— that act is excepted,) under pain of high treaſom 
ſay, 111 | Y 7 2 | 4% And 
e per 


n Oro. El. 8. 


This extends not to the juſtites of peace; for tho in 


more. Co. P. C. cap. 41. p.103. py 
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. we the ſtatute of 31 Elia. cop. 4. If any having the 


s obſtinately refuſe to repair to ſome church or chape 


4 pugn her majeſty's power in cauſes ecclebaſtical, 
* perſuade others to forbear coming to church to he 


* Jaw, or to be preſent at any unlawful conventicl 


ing under colour of exerciſe of religion, contrary 10 
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And any perſon, that after the end of fo 
6 ſhall wittingly and - willingly relieve, — 34.7 
% maintain ſuch jeſuit, c. being at liberty and out 0 
„hold, knowing him to be a jeſuit, ſeminary prieſt, G. 
** ſhall be adjudged a felon without benefit of clergy.” 
1 or cuſtody of any armour, ordinance, mun 
„tion, powder, ſhot, or habiliments of war of the 
queen, her heirs or ſucceſſors, or of any viduals pro 
*© vided for the victualling of any ſoldiers, gunners, ma 
66. riners, or pioners; - ſhall for lucre, or gain, or wit 
*© tingly, adviſedly, and of purpoſe to hinder or impeag 
her majeſty's ſervice, . embezzle, purloin, or conye 
© away the ſame, to the value of twenty ſhillings at c 
or ſeveral times, it ſhall be felony. . 

„The proſecution to be within a year after the offenſe 
« no corruption of blood, loſs of dower, nor lots of land 
but during the life of the offender. | 

The priſoner allowed to make any lawful proof ft 
« his diſcharge. Clergy not taken away. 

1 Elia. cap. 1. It is enacted, I 
if any perſon above the age of ſixteen years, who 


or uſual place of common prayer to hear divine ſervi 
*< eſtabliſhed by her majeſty's laws or ſtatutes, and (i: 
<< forbear to do the ſame by the ſpace of a month nc 
after without any lawful cauſe, ſhall at any time at 
„ forty days next after the end of this ſeſſion of pa 
*© ment, by printing, writing, words or ſpeeches, adi 
ly and purpoſely, go about to perſuade others tou 


« divine fervice, or receive the communion according 


«© meeting, under pretenſe of exerciſe of ky on 
to her majeſty's laws; or ſhall after the forty days\ 
„ lingly join in, or be preſent at, ſuch aſſemblies or ms 


“e laws of this realm, then fuch--perſon being the" 
« lawfully convicted ſhall be committed to priſon, tt 
* to remain without bail or mainpriſe, till he ſhal 5 
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« form and yield to come to ſome church or chapel, and 
« hear divine ſervice according to the queen's laws, and 
« make open ſubmiſſion and declaration of his conformity, 
« 25 by the act is preſcribed, | 

« And if ſuch perſon ſhall not within three months, 
« heing required by the biſhop of the dioceſe, or juſtice 


ul « of peace of the en where he is convicted, come to 
t ſome pariſh church to hear divine ſervice, he ſhall abjure 
pro the realm, as by that act is appointed. | 

ma « And if he ſhall refuſe to abjure, or having abjured 


« ſhall not go, or elſe ſhall return without the queen's li- 
co cenſe, it is felony without benefit of ergy. | 
« No loſs of dower, corruption of blood, nor forfeiture 
« of lands longer than the life of the offender. | 
« Special puniſhment by forfeiture of 100. per men- 
© /m, for fuch as relieve them, except father, mother, &c. 
« Not to extend to women or popiſh recuſants.“ 
Thoit were formerly doubted, yet upon great confidera- 
jon by - the judges it hath been reſolved, that this ſta- 
ute is in force. | | | 


1 But to make the offence to be felony, there are ſo many 
80 rcumſtances required, that it is difficult to have any legal 
hapeWenviction according to this ſtatute,” 

(er 1. The party muſt be above ſixteen years old. 2. He 
a "Ft obſtinately refuſe to come to church; which obſti- 


ee refuſal cannot be without a requeſt or monition to 
de par to church: 3. He muſt forbear to come to church 
ur month after ſuch refuſal, without a reaſonable cauſe 
= abſence. 4. He muſt do ſome of thoſe acts limited 


9 the ſtatute, as to diſſuade coming to church, c. or 
cal, that month's abſence be at an unlawful conventicle. 


to e And all theſe things muſt be preciſely charged in the in- 
ment, and proved upon evidence, or otherwiſe no ſuch 
mmitment, or abjuration, or felony can follow, 

And therefore, altho many have been haſtily convicted 
jon this ſtatute upon general inditments of not eoming 
I church, and being at an unlawful conventicle, yet ne- 
Ms any convict before me upon this offenſe, becauſe 
tle circumſtances were not laid in the indictment, or not 


Jn, Un cctually proved. 
TR” Beſides, 
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| Beſides, it is difficult to ſay, what conventicle, upon 
pretenſe of exerciſe of religion, was in thoſe times contra. 
ry to the laws of the realm, unleſs maſs, or by maſs- 
prieſts, tho of late time it hath been ſettled by ſpecial act 
of this parliament via. (i) 
The reaſon why popiſh recufants are exempted out « 
this act is, becauſe there is proviſion touching them in the 
next following, viz. | 

By the ſtatute of 35 Elia. cap. 2. If any popiſh re- 
<« cuſant, not haying an eſtate in lands of twenty marks 
«© ger annum, or goods to the value of twenty marks' 
«© (other than feme-coverts) ſhall not repair to his due 
„ ing-houſe, &c. according to the act, and preſent him 
6 ſelf and bis name to the miniſter and church-warden 
<«« of that pariſh; or after their coming, ſhall go fre 
% miles from their dwelling, and being therefore taken 
<« ſhall not, within three months after their taking, come 
te to church, and make their confeſſion af conformity 
« as in that act is expreſt, being thereunto required by 
C juſtice of peace, or by the miniſter or. curate of thi 

J n g 
4 pariſh, then ſuch recuſant being thereunto required by 
two juſtices or coroner of the county, ſhall abjure thy 
« realm for ever; and if he refuſe to abjure, or hay 
« abjured,' refuſe to go out of the realm, or being gon 
« ſhall return without licenſe, it ſhall be felony withoy 
«6 cle L | * 5 | | » 8 « 4 * * 1 
By the ſtatute of 39 E/iz. cap. 4, All former ſtatute 
againſt. rogues and vagabonds are repealed ; and amor 
other things it is enacted, That if any rogues ſhall y 
„ pear dangerous, or will not be reformed from tha 
„ roguiſh life by the proviſions of that act, it ſhall b 
e lawful for two juſtices of the limit, whereof one of th 
<< 2uorum to commit him to the bauſe of correction 
the next quarter- ſeſſions, and then the major parte 
the juſtices may baniſh him out of the realm and « 


cc ni 10f 
, 


(i) There is a blank here in the church of _ England, is declared 
MN. S. but the acts here meant are 16 be a conventicle contrary to h 
Car. 2. cap. 4. and 22 Car. 2. cap. 1. but theſe acts are now of no ial 
by which ſtatutes every atſembly for againſt proteſtant diſſenters, by 
religious worſhip of five or more ſcn'of the toleration act. 1. 
beſides the family, in other manner I. cap. 18. 
than is allowed by the liturgy of the 
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» WT « minions thereof, to ſuch place as ſhall be aſſigned by 
po « fix of the privy council, whereof the lord chancellor 
« or treaſurer to be one, or condemn him to the gal- 
« lies of this realm; and if, any ſuch rogue ſo baniſhed 


« felony, to be heard and determined in that county of 
« England or Wales where he ſhall be apprehended. 

« But in this caſe the offender hath clergy.” 

This act is continued by the ſtatute of 1 Fac. cap. 25. 
q Car. 1. cap. 4. and 16 Car. 1. cap. 4. | 

By the ſtatute of x Fac. cap. 7. It is farther added, 
1 That ſuch dangerous and incorrigible rogues ſhall by 
judgment of the ſame juſtices in the ſeſſions be branded 
« in the ſhoulder with the letter R. and be ſent to the 
« place of his loſt dwelling ; and if it cannot be known, 


« after found offending in begging or wandering contra- 
« ry to this ſtatute, it ſhall be ary Born, clergy, and 
* tried in the county where he ſhall 

This act is likewiſe continued by 3 Car. 1. and 16 Car. 


1. cap. 4. | 
This at doth not take away the puniſhment by the 
ſtatute of 39 Eliz. cap, 4. but gives election to the juſ- 
tices in the ſeſhons to inflict either. 2 
By the ſtatute of 39 Eli. cap. 17. © 1. Idle and wan- 
« dering ſoldiers or mariners, or idle perſons wander- 
„ ing as ſoldiers or mariners. 2. Idle or wandering ſol. 
* diers coming from ſea, not having a teſtimonial under 
* the hand of a juſtice of peace, ſetting down the time 
« and place of his landing, place of bi h 
birth, and limiting a time for his paſſage thither. 3. 
Or exceeding the time limited by his teſtimonial four- 
teen days, unleſs he falls ſick, if he be in truth a ſol- 
# dier or mariner. 4, Every wandering ſoldier or ma- 
nner, or every perſon wanderinng as a ſoldier or ma- 
riner . his teſtimonial, or having the ſame 
* forged teſtimonial about him, knowing the ſame to be 
# forged, is a felon without benefit of clergy.” 5 
; Yy 4 ö 


« ſhall return again without lawful warrant, it ſhall be 


« then to the place of his birth ; and if ſuch rogue be 


e taken.” 8 


s dwelling and 
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This offenſe may be heard and determined' before jul. 
tices of aſſize, gaol-delivery,' or of the peace, havin 

wer to hear and determine felony. Nor corruption of 

lood. 

If a freeholder will take him into ſervice for a year 
and the becomes bound by recognizarice, ut per Aatute, ho 
farther proceeding to be againſt him; but if within the 
year he departs without licenſe, it is felony without bene. 
fit of clergy. - | | | 

Continued by 3 Car. 1 cap. 4. and 16 Car. 1. cap. 4. 

And thus far for felonies enacted in the time of queen 
Elizabeth. | RA IO 

In the time of king James theſe enſuing felonies were 
de novo enated, - | W fan 

By the ſtatute of 1 Fac. cap. 11. © If any perſon with 
« in his majeſty s dominions of England and Wales, be. 
« ing married, do at any time after marry any perfon or 
te perſons, the former huſband or wife being alive, every 
« ſuch offenſe ſhall be felony, and the party offending 
« ſhall receive ſuch proceeding, trial and execution in 
c ſuch county where he or ſhe is taken.“ 

This act hath five exceptions. 1. It ſhall not extend 
to ſuch perſons, whoſe huſband or wife ſhall be continu- 
ally remaining beyond the ſeas, for the ſpace of ſeven 
years together, 2. Or whoſe huſband or wife ſhall ab- 
ſent him or herfelf in any place within the king's domi- 
nions, the one not knowing the other to be living within 
that time, 3. Nor to any perſon divorced by any ſen- 
tence had or to be had in the eccleſiaſtical court. 4, Nor 
to any perſon whoſe marriage hath been or ſhall be de- 
clared void by ſentence in the eccleſiaſtical court. 5. Nor 
to any perſon pr perſons for or by reaſon of any marriage 
had or to be had within the age of conſent. 

This felony not. to make corruption of blood, or lol 
of dower, or diſheriſoa of the heir, 

1. Obſervables upon the body of the act. 

Altho the ſecond marriage be ſimply void, yet the pe 
liament thought it juſt to makeit felony. 

A. takes B. to huſband in England, and after takes ( 
to huſband in Ireland, ſhe is not indictable in Eng/ans 


becauſe the offenſe was committed out of this * 
Faule 8 OS . 


Bat if 4. marries a huſband in Jreland, and comes into 
facland, and marries a ſecond huſband here, it is felony. 
The former caſe was accordingly ruled at Newgate ſeſ- 


ans (J). 
1 + oe B. to huſband in Holland, and then in Hol- 


Lakes C. to huſband, living B. and then B. dies, and 
he ng C. ſhe marries D. this is not marrying a ſecond 
ne. band, the former being alive, for the marriage to C. 


ving B. was ſimply void, and fo he was not her huſband ;; 
ut if B. had been living, this had been felony to marry 
p. in England : ruled at Newgate ſeſſions about 1648, the 
2dy Madiſon's caſe, | | 

The firſt and true wife is not to be allowed as a wit- 


5 againſt the huſband ; but I think it clear the ſecond 
i. ie may be admitted to prove the ſecond marriage; for 
he. is not his wife, con to a ſudden opinion deliver- 
ain uly, 1664, at the aſſizes in Surry, in Arthur Arm- 


frong's caſe; for ſhe is not ſo much as his wife de facto. 


very "os 
, ide que dixt upra uper flatut. 3 H. 7. cap. 2. P. I, 
ng 2. Gberwalile —— the exceptions. : 


As to the ft, If the huſband; or wife beyond the 
as ſeven years, tho the party in England hath notice that 
or ſhe is living, yet it is no felony, which appears by 
e ſecond exception, where the party is commorant in 
he king's dominions, if the party hath notice, it is fe- 


ae! „Eur there makes the offenſe, but not when the 
pin and or wife is beyond ſea; and yet in the former 
ken. as well as the latter the ſecond marriage is void, Vide 
N Z. 4. Conſultation 5. | UE ENDED 
ca As to the ſecond exception : Suppoſe the firſt wife or 


uiband be abſent in New-England or Ireland ſeven years, 
us is beyond the ſeas, and ſo within the words of the 
nt exception, and yet within the king's dominions, and 
d not aided by the words of the ſecond exception, unleſs 
out notice; it ſeems in favorem vite the words with - 
the king's dominions muſt intended within England, 
ales, or Scotland, to make both clauſes conſiſtent ; but 


t clauſe, becauſe infra corpus comitatus Southampton 
tor Scilly, Lundy, Quære of Guernſey, Jerſey. 5 


(k) 1 Sid. 171. Kel. 79. 
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owever the Iſle of Wigbi is not beyond the ſea within the 
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HISTORIA PLACITORUM CORONx. 
As to the third exception: Certainly the divorce in. 
tended is not d vinculo matrimonit, for then without the 
aid of any proviſo either may freely marry; but it mug 
be intended of divorces q mensa & thoro. P. 12 Car. 1 
Z. E. Porter's caſe, it was doubted,” whether a divcrc, 
causd ſæuitiæ, were ſuch a divorce as was within this ex. 
eeption, becauſe it ſeemed rather to be a proviſional ſe- 
paration for the wife's __ and maintenance, than a di. 
yorce ; but it was never reſolved. Cre. Car. 461. (1). 
If there be a divorce d vinculo, and one of the paris 
appeals, tho this ſuſpends the ſentence, and poſſibly may 
repeal it, yet a marriage pending that appeal is held w 
be aided by this exception. Co. P. C. cap. 27. p. 89. But 
if the ſentence of divorce be repealed, a marriage after i 
not aided by this exception, tho there was once a divorce 
As to the fifth exception: If either party be within the 
age of conſent, the exception extends to both: A. of the 
e of twenty years, marries B. of the age of nine years 
. marries a ſecond wife, this is aided by the exceptio 
as well as if B. had married a ſecond huſband before 
agreement at her age of conſent to the firſt marriage, fo 
either of them may re/ilire before they have both con 
ſented. T. 42 Eliz. B. R. Babington's caſe, Ca. P. 


cap. 27. p. 89. | 
Bur if; A * of twelve years marries a man of four 
teen years, a ſecond marriage by either is felony, tho th 
are infants, becauſe as to matters of this kind, eſpecial 
the buſineſs of marriage, they are at this age adjudged 
of diſcretion. Sed vide ſupra, cap. 3. plenius de bic m 

terid. | n 
3. Obſervables touching the trial. 
The trial to be in the county where the offender 1 
apprehended, is added, cumulativè; for he may be 1 
dicted where the ſecond marriage was, tho he be newt 
apprehended, and ſo may proceed to outlawry, as liken! 
it may be done upon the ſtatute of 7 H. 7. cap. 1. of 
diers. Co. P. C. cap, 26. p. 87. 0 5 | 
By the ſtatute of 1 Fac. cap, 12. All former acts agu 
conjuration, inchantments, &c. are repealed ; and it 
enacted, | | 


cc I, ö 


(I) Kel, 25. 
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« x, That if any perſon ſhall uſe, practice, or exerciſe 


. invocation or conjuration of any evil or wicked 
lt = 205 ſhall conſult, covenant with, entertain em- 
BY « ploy, feed, or reward any wicked or evil ſpirit, to or 
<F « for any intent or purpoſe. © 

lh 4 3. 05 take up any dead man, woman, or child, out 
1 « of his or their grave, or any other place, or the ſkin, 


« ployed in any manner of witchcraft, ſorcery, charm, 
« or inchantment. 
« 4, Or ſhall uſe, practiſe, or exerciſe any witchcraft, 


« ſhall be killed, deſtroyed, waſted, conſumed, pined, or 
«]amed in his or her body, or any part thereof. | 

« Every ſuch perſon or perſons, their aiders, abettors, 
« 2nd councellors, being thereof convict and attaint, ſhall 
« ſyffer death as a felon without clergy. 

« 1, If any perſon ſhall take upon him by witchcraft, 
« inchantment, charm, or ſorcery, to tell where any 
« treaſure of gold or filver may be found in the earth or 
« other ſecret places, | | 

1 2. Or where goods, Or things loſt or ſtolen ſhould be 
« found or be come at, 

« 2, Or ſhall uſe any ſorcery, to the intent to provoke 
6 any perſon to unlawful love. 


« ſhall be deſtroyed, waiſted, or impaired. _ 

'«5, Or to hurt or deſtroy any perſon in his or her 
body, tho the ſame be not effected or done. 
« Firſt conviction one year's impriſonment without 
bail, and once a quarter to ſtand two hours in the pillo- 
ry, and confeſs his or her fault. Na 
« If after oonviction he commits the like offenſe, an 
de convict and attaint of ſuch ſecond offenſe, he ſhall 
' ſuffer death as a felon without clergy 3 but no loſs of 
*dower, corruption of blood, nor heir diſherited.” 
By the ſtatute of 1 Fac. cap. 31. perſons going abroad 
th a plague-ſore felony ; but this act is diſcontinued, 
k my lord Coke faith, Co. P. C. p. 95. but 3 Car. 1. cap. 
„bath revived or continued it to the end of the firſt 

| ſeſſion 


« hone, or any other part of any dead perſon, to be em- 


« ſorcery, charm, or inchantment, whereby any perſon 
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HISTORIA PLACITORUM CORONx. 


ſeſſion of the next parliament ; and by 16 Car. 1 tap. 4. 
it is continued till repealed. e 

But it gives no forfeiture of lands, gee, or Chattels, 

By the ſtatute of 3 Fac. cap. 4. © It any ſubject pag 
« out of this realm, to the intent to ſerve any foreign 
e prince, ſtate, or potentate, or ſhall paſs over the ſeas, 
e and there ſhall voluntarily ſerve any ſuch foreign 
« prince, &c. not having before his or their paſſing talen 
ce the oath preſcribed in that act before the cuſtomer, 
« comptroller of the port, haven, or creek, or their de. 
„ puty or deputies, or being a gentleman, or of higher 
ec rank, or hath born office of a captain, lieutenant, or 
© other place in the camp ſhall paſs, &c. before he hath 
« taken the oath, and given bond, c. it is felony. 

« The trial ſhall be in the county where the offenſe is 
c committed, viz. the place of his departure, tho that 
« be but part of the offenſe, and there they ſhall enquire 
c of the reſt of the offenſe committed beyond ſea, ui. 
« his fervice there (m | 

% The offender hath his clergy. | 

© No corruption of blood nor loſs of dower.“ 

By the ſtatute of 21 Fac. cap. 26. All perſons who 
« acknowledge or procure to be acknowledged any fine 
c or fines, recovery or recoveries, deed or deeds enrolled, 
« ſtatutes or recognizances, bail or judgment, in the 
c name of any 1 or perſons not privy or conſenting 
& to the ſame, and being thereof lawfully convicted or 
“e attaint, ſhall incur the penalties of felons without be- ; 
« neſit of clergy. | 

« No corruption of blood nor loſs of dower.” 

A bail taken before a judge, is not bail within this 
ſtatute till it be filed of record; and if it be not filed, 
the acknowledging thereof in another's name makes not 
felony, but a miſdemeanor only (“). 

The ſtatute of 21 Fac. cap. 27. for murdering bat 
children: this I ſhall referve to the title of evidence, Por 
II. cap. 39. quod vide ibidim. ; 


(m) Co. P. C. p. $0, cap. 4 But this is fince made felony h 
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And thus far of felonies in the time of king James. 
In the time of king Charles I. I find not any new en- 


acted felonies. 


*) Here the manuſcript breaks 
of, our author having proceeded 
10 farther ; but to render the work 
more complete, it is thought pro- 

to ſubjoin an account of the ſe- 
vera] felonies which have been en- 


therefore come to the time of king Charles II. (“) 


acted ſince that time, by which it 
will appear, that latter times have 
been no leſs fruitful in multiplying 
capital puniſhments, than former 
ones were. 


I Tranſporting wool. 


Y 13 & 14 Car. 2 cap. 18. it 
B is made felony to tranſport 
wool out of England, Wales, or 
Ireland ; but by 7 & 8W. 3. _ 
8. the making it felony is repeal- 
ed, and it is reduced to a miſde- 
meanor, which by that and latter 
fatutes is ſubjected to ſevere penal- 
ties. 


ll. Coventry's act concerning 
ho diſmembring or disfiguring. 

By 22 & 23 Car. 2. cap. 1. if 
= any {hal of malice aretho ht, 
ec, ad by lying in wait, unlawfully 
the WW cut out or le the tongue, 
ting Put out an eye, 


I or Slit the noſe, 
* Cut off a noſe or lip, 
12 Or cut off or diſable any limb or 
member of any other perſon, with 
tention to maim or disfigure, 
they, their counſellors, aiders, and 
abetters, ſhall be guilty of felony 
without benefit of clergy. 
Attainder on this ſtatute ſhall 
ot work any corruption of blood 
r forfeiture, 

vir Jobn Coventry, a member of 


FPelonies enacted in the time of king Charles II. 


the houſe of commons, had a little 
before been aſſaulted in the ſtreet, 
and his noſe ſlit, which gave occa- 
ſion to the making this act, which 
2 him was called Coventry's 
Upon this ſtatute, Cote and 
Woodburne were condemned and 
executed at Suffolk aſſizes, 8 Geo. 
1. for ſlitting the noſe of Mr. 


Criſpe. See State Tr. Vol. VI. p. 


212. 

III. Maliciouſly burning ſtacks 
of corn, or killing cattle in 
the night. | 
By 22 & 23 Car. 2 cap. 7. Who- 

ever ſhall in the night-time malici- 

ouſly, unlawfully, and-willingly, 

burn any ſtacks of corn, hay, or 

grain, barns or other houſes, or 
uildings, or kilns, 

Or ſhall in the night-time ma- 
liciouſly, unlawfully, and willing- 
ly, kill or deſtroy horſes, ſheep, or 
other cattle, ſhall be guilty of fe- 
lony ; but liberty is given the of- 
fender to chuſe tranſportation for 
ſeven years. 

Attainder on this a& ſhall not 
work. corruption of blood, loſs of 
dower, or diſheriſon of the heir. 


uring the ſbort reign of king James II. 1 do not find any 
new enatted felony. 


I. Perſonating bail. 
RV. & M. cap. 4. Perſo- 
J nating another before thoſe 

bo have authority by that a& to 


Felonies enacted in the time of king William. III. 


e bail, ſoas to make him liable 
to the payment of any ſum of mo- 
ney in that ſuit or == is made 


felony. 
II. Coun- 
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1 cap. 20. The forging or coun- bill or note, 


the managers, &c. with intent to 


— 
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II. Counterfeiting lottery tick- 9 V. cap. 250 36. and 11 Ceo, 


. 1 cap. 9. fo the 
By 5 &6W.& M. cap. 7. 8 Ann. mon ſeal of the _ oy 
cap. 4. 12 Ann. ſefſ. 1. cap. 2 ſefſ.2. Or any bank bill or bank note 
cap. 9. 5 Geo. 1. cap. 3 & 9. 7 Ge. Or eraſing or altering any fuct 


terfeiting the tickets in the ſeveral Or altering or eraſing any in 
lotteries appointed by the ſaid acts, dorſement, or any bill or 
Or ing orders or receipts note, | 
given out in purſuance of the ſaid Or tendering the ſame in 
* ment, knowing the ſame to de for 
Or altering the number or prin- ged, eraſed, or altered, is mat 
cipal ſum — Ns elony. | 
Or counterfeiting the 0 * | 
uny perſon to ſach order, „„ 
Or the dringing any ſuch os , | 
ticket, &c. (knowing itto beſo) to 9 | þ . 
7 Ann. cap. 7. 9 Ann. cap. 7.1 
Geo. 1. cap. 17. Ff. 12. The cout 


defraud his majeſty or any contri- 


butor, is made felony without be- terfeiting exchequer bills, 
nefit of clergy. . | Or any indorſement thereon, 
III. Counterfeiting the ſtamps. Or tendering ſuch counterſei 
By5& 6 V. & M. cap. 21. 9 bills or indorſements, knowing ü 
10 V. cap. 25. 8 Ann. cap. 9. ſame to be counterfeit, with inte 
9 Ann. cap. 11 & cap. 23. 10 Ann. tion to defraud his majeſty, or an 
pu, tots. et fan, of 2 cp. 9+ 5 other perſon, is felony without be 
Geo. 1. cap. 2. Forging any of nefit of clergy. 
the ſtamps appointed by the ſaid » 
acts, VI. Blanching copper, Ee. 
Or counterfeiting or reſembling By 89 V. * 25. Blanck 
the impreſſion of the ſame upon any ing copper for ſale, or mixin 
vellum, parchment,” or paper, blanched copper with filver, 
Or uttering, vending, or ſelling Or knowingly buying or ſelling 
any vellum, &c. with ſuch coun- or offering to ſale ſuch, or any 
terfeit impreſſion, knowing the ther malleable mixture of meta 
ſame to be fo, or minerals heavier than filver, a 
Or uſing any ſtamps or marks wearing like gold, 
with intent to defraud the crown of Or receiving, paying! or pu 
the ſtamp duty, is made felony ting off any counterfeit, or u 
without benefit of clergy. fully diminiſhed milled mon 
IV. Counterfeiting the ſeal of the (nat in pieces) at a lowers 
Bank, bank-notes, Cc. it imports, or was cot 
By 7 & 8W. cap. 31.4. 36.8 & eounterfeited for, is made felon 


Felonies enafted in the time of queen Anne. 

VI Arn. ſeſ. 2 cap. 9. and 4 to do the like, to the prejudic 
Geo. 1 rap. 12. It is felony for any utider-wrlter of the poli 
any captain, maſter, mariner, or inſurance, or of any merci 
other officer belonging to any ſhip who ſhall load goods therew. 
wilfully to caſt away, burn, or de- II. Receivirig ſtolen goods 
ftroy the ſaid ſhip, or procure the By 5 Ann cap. 31. Receme 
ſame to be done to the prejudice of of ſtolen goods, knowing than 
the owner, | * be ttolen, are declared gui 
Or for the owner, captain, Cc. felony, as acceſſaries. 1 


Aſſault rivy counſel- Or to forge, counterfeit, or al- 
— — —— his of- ter any of their bonds, 

ke. Or knowingly to tender, or of- 
* Amn. cap. 16. It is felon fer to 2 5 the ſame, 8 — 
without benefit of clergy to af, tent „ y perſ 


fault, wound or a t to kill a V. Making an hole in a ſhip, or 


ol _ ellor in the execution a ling any — from anl. 
; . 12 Ann. cap. 18. made per- 
The occaſion of making this act — 5 _ 


te ſupra p. 230. in notis. Fig awe hole la > hip: Js did. 
Iv. Counterfeiting the ſeal of the trels, 


f 5-8 Or ſtealing any pump belonging 
1 8 to ſuch ſhip, or aiding or abetting 
thereto 
By 9 Anz. cap. 21. It is felony Or wilfully doing any thing 
ithout benefit of clergy to forge tending to the immediate loſs of 
x counterfeit the common ſeal of ſuch ſhip, is made felony without 
the Soutb-Sea company, benefit of clergy. 


Felonies enacted in the time of king George 1. 


2 . III. Returning from tranſporta- 
Concerning riotous afſemblies. tion, whing 6 reward for = 
1 Y 1 Geo. 1. cap. 5. (which is ing to ſtolen goods, &c. 

for the moſt part copied from By 4 Geo. 1 cap. 11. If any of- 
expired act of x Mar. cap. 12.) fender order'd for tranſportation 
f twelve perſons or more, being beyond ſea ſhall return to, or (by 
nlawfully and riotouſly aſſembled, 6 Geo. x. cap. 23.) be found at 
all ſo continue together to the large in Great-Britain or Ireland, 
umber of twelve for the ſpace of ithout ſome lawful cauſe before 
x hour after proclamation made the expiration of his term, with- 
depart, ſuch continuance is made out licence for his majeſty, he ſhall 
lony without benefit of clergy ; be guilty of felony without benefit 
As alſo to oppoſe or hinder the f clergy. ä 
ading the proclamation. B The ſame ſtatute, whoever 
Or to continue to the number of mall take any money or reward 
ve for one hour after ſuch hin- under pretence of helping any per- 
rance ſo made, having know- ſon to ſtolen goods, unleſs he ap- 
ae thereof. 7 5 prehend the felon, and give e- 
I the ſame act it is felony vidence againſt him at his trial, 
thout benefit of clergy for any ſhall be guilty of felony, and ſhall 
ons, unlawfully and riot- ſuffer in the ſame manner as if he 
ily alſembled, with force to pull had ſtolen them himſelf, with ſuch 
pm, or begin to pull down any circumſt inces, as the ſame were 
urch, or chapel, or building ſtolen. . 
religious worſtrip allow'd by Upon this clauſe Jonathan Wild 


toleration act, or any dwelling- yas executed, 10 Geo. x, 
barn, ſtable, or other out- IV. Counterfeiting army deben - 
. tures 


Male: : By 5 Geo. 1. cap. 14. 6 Geo. 1. 
Wan any wood 99 9. Go 5. It is fe- 
1 lony without benefit of clergy for 
160. 1. cap. 48. and 6 Geo. any perſon to alter or counterfeit 

(ap. 16. It is felony for any 


b. any army debentures, 
on maliciouſly to ſet on fire or Or fraudulently to iſſue out any 
| any wood, underwood, or other than for the ſums certified by 


re, or any part thereof. the commiſſioners. . 0 | 
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HISTORIA PLACITORUM CORONx. 


V. Counterfeiting South-Sea re- 
ceipts or warrants, &c. 

By 6 Geo. 1. cap. 11. It is made 
felony without benefit of clergy 
for any one to alter, forge, or 
counterfeit any South-Sea receipt 
far a ſubſcription to the Rock, 

Or warrant for a dividend, 

Or any indorſement or writing 
thereon, | 

Or knowingly to tender or offer 
to diſpoſe of the ſame with intent 
to defraud any one. 

VI. Counterfeiting the ſeal of the 
two aſſurance companies. 

By 6 Geo. 1 cap. 18. The coun- 
terfeiting the corporation ſeal of 
either of the aſſurance companies, 
now known by the names of the 
Royal Exchange and the London 


Aſſurance, 
Or alterin * policy, bill, 
bond, or other obligation under 


their common e "4 
Or knowingly paying away ſuc 
policy, &c. or T the mo- 
ney thereon, is felony without be- 

nefit _ a Coal 

VII. Maliciouſly ſpoiling the gar- 
ments of any perſons in the 
ſtreets 


By 6 Geo. 1. cap. 23. The wil- 
ful and malicious tearing, ſpoil- 
ing, cutting, burning, or defacing 
the garments or cloths of any per- 
ſon in the ftreets or highways is 


_ felony. 
VIII. Smuggling. 
By 8 Geo. 1. cap. 18. If any 
perſons above the number of five 
carrying offenſive arms, or being 
in diſguiſe, ſhall be found paſſing 
_ with foreign goods from any ſhip 
without due entry and payment of 
the duties, 
Or ſhall forcibly reſiſt any of- 
ficer of the cuſtoms or exciſe in the 
ſeiſing run goods, they ſhall be 
ilty of felony. 
Ix. Counterfeiting the name of, 
or perſonating a proprietor for 
transferring ftock, or receiv- 
ing dividends, 
By 8 Gee. 1. We: 22. To coun- 
terfeit the name of any proprietor, 
To _ or procure to be forged, 
or wilfully to act and aſſiſt in forg- 


* from thence to the end of the ne 


park, Cc. or in any high road, 


ing a letter of attorney, or ober 
inſtrument to transfer any ſhare in 
the capital ſtock of any 
eſtabliſhed by act of parliament, 
Or to receive any annuity, or d. 
vidend attending ſuch ſhare, 
Or falſly to perſonate any ropri- 
etor for the purpoſes aforekid i 
felony without benefit of clergy, 
* The like as to annui 4 
By 9 Geo. I. cap. 12. To doth 
like with relation to any annui 
order, is made felony without be- 
nefit of clergy. 
XI. The Waltham-black a8 ; 
gainſt a ing in diſguiſe ir 
any foreſt, &c. unlawfully hunt 
ing deer, robbing any waren 
deſtroying fiſh, maiming cattle 
deſtroying trees in any avenue 
&c. firing houſes, ſtacks of com 
&c. maliciouſly ſhooting at an 
- perſon, ſending threatning let 
ters, &c. 
By 9 Geo. 1. cap. 22. continue 
by 12 Geo. 1. cap. 30. and 6 G 


2. cap. 37. till Sept. 1. 1736, 


ſeſſion of parliament, it is m 
felony without benefit of clay 
for any perſon armed with offe 
ſive weapons, and having his f 
to appear in any foreſt, chac 


pen heath, common, or down, 
Or unlawfully and wilfully 
hunt, wound, kill, or ſteal 
red or fallow deer, 
Or unlawfully to rob any 
ren, &c. 
Or to ſteal any fiſh out of 
river or 1— 
Or unlawfully to break « 
the head or mound of any fiſb-pe 
whereby the fiſh ſhall be loſt a 


ed, "I. _ 

h Or unlawfully and malicioul 
kill, maim, or wound any cat 
Or to cut down, or otherwil 
ſtroy any trees planted in any 
nue, or growing in any gn 
orchard or plantation for oi 
ſhelter or profit, 
Or to ſet fire to any houſe," 
or out-houſe, hovel, cock, mos 
ſack of corn, ſtraw, hay, 


HISTORIA -PLADITORUM CORONA; 
Or maliciouſly to ſhoot at any be tral\ſported-for ſeven years, 


welling- houſe or - 


rlanſe Edward Ar- 

22 curwicted at Surrey ter 

effi 1723-4, for ſhooting at lortl 
ow. 

Or knowingly to ſend 
ter without any name, or 
with a fictitious n 
money, veniſbn, or o 


8 11 
0+ forcibl to reſcue an 
being lawfully in cuſtotly for a 

offenſes —— 
Or to procure any perſon by 
gift or pa of money, or other 
reward, to join in any ſuch unlaw- 


No attainder on this act ſhall 
work corruption of blood, or loſs 
of dower or forfeiture, | 

This act was octaſioned by the 
injuries then 
ately commjtted in a violent man- 
ner by ſeveral perſons near Wal- 
them, who had 
ud diſguiſed in the chaſes, foreſts, 
Fc, and was from thence called 
the Valtham-black act. | 
ll. Concerning the pretended pri- 
int in Southwark. 
By g Geo. 1. cap. 28. If any 
erſon ſhall within the place com- 
only called the Mint, or the pre- 
ended limits thereof, wilfully ob- 
n& any perſon ſerving or en- 
arouring to ſerve or execute any 
t warrant or legal proceſs, &c. 
Or ſhall aſſault, or abuſe any 
ſon for having ſo done, w 
tall receive any damage or bo- 


Or ſhall oppoſe any o 
lice, or perſon aidi 
in the execution o 
it or proceſs, &c, or ſhall 


Jer dab 


deraſtations and 


reſcue, or knowingly 
bour or conceal any priſt 
ſuch proceſs ; 
vr ſhall preſume to exerciſe any 
awful juriſdiction for ſupport- 
| the pretended privilege within 
aid place, ſuch offender ſhall 
dged guilty of felony, and 


Ant if any pes wearing an 
vizard; &c. or hav * 


of any legal proceſs, Cc. within 
the limits aforeſaid, ſich offender 
- ſhall be achudged guilty bf felony 
without benefit of elergy 
And every perſon àiding or a- 
betting, concealing or harbouring 
ſuch diſguiſed perfon, ſhall be ad- 
judged "COP of felony, and bs 
tra 6 
Xu. The like with _ td 
Wapping, Stepney, &c. 
By 11 Geo, 1. cap. #2; * 
ſame proviſion is made again 
moſt of the ſaid offenſes, if com- 
mitted within the hamlet — . 
ing, Stepney, or any o ace 
kn x 4 Pills — 
whercof preſentment ſhall have 
been made by the grand jury at a 
eral or quarter ſeſſions. 
IV. Counterfeiting Faft-India 
bonds, or indorſtments there- 
on, or on South-Sea bonds, &c: 
By 12 Geo. x cap. 32. Whos 
ever ſhall forge or counterfeit, or 
wilfully aſſt in forging or coun+ 
terfeiting the name or hand of the 
accountant general, of the court. 
of chancery, the regiſter, clerk of 
the court, report- office, or any of 
the caſhiers of the bank of Eng- 
land, to any certificate, report, Ve 
Or any Eaft-India bond or in- 
dorſement thereon ; 
Or any indorſement on any 
South-Sea bond, ſhall be A 
guilty of felony without benefit 


f clergy. 

XV. Akuling any maſter wool- 
comber, weaver, maliciouſly 
b I tools, Sec . pats 
By 12 Geo. 1. cap. 24. If any 

perſon ſhall aſſault any maſter 

wool-comber, or maſter weaver, 
or other perſon concerned in the 
woollen manufacture, whereby he 
ſhall receive any bodily hurt, for 
not complying with any fuch ille- 
gal by-laws, &c. as in the a4 
mentioned ; | 
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HISTORIA PLACITORUM CORONE. 


Or ſhall write or ſend any threat- which ſuch 
ning letter to ſuch, perſon for not order to dry; 
complying with fuch illegal by- 


laws, or with any demands or pre- tools uſed in making ſuch 


tenſes of his workmen, or 
emplo 
manu 


ſeven years. 
Or if any 


— — 


en 
by him in the woollen of | 
„ he ſhall be deemed Or ſhall break or enter 
ilty of felony, and tranſported force into ai 
Pr night or by for any of the 
2 ſhall malici- e 3 ſuch offen det 

ouſly cut or deſtroy any woollen be ne guilty of felony 
in the loom or on the rack; without benefit of c 
ha any rack on | 
Felonies enafted in the time 


goods are hanged in 


Or ſhall willfully break 


not havi the conſent 
— wa. 


houſe or 


lergy. 
king George II. 


I. Maliciouſly breaking down III. Stealing lead, iron, Cc. 


. ©. , turnpikes. - i 

Y x Geo. 2. cap. 19. 5 Geo. 2+ 
cap. 33. 8 Geo. cap. 20. It 
is made felony without benefit of 
clergy for any perſon maliciouſly 
to break down or deſtroy 
turnpike erected to prevent 
ſengers from paſſing without pay- 
ing the wi e eee - _— 
an on la in cuſtody for 
h — 4 8 | 
Attainder by this act not to 
work corruption of blood, loſs 

of dower or forfeiture. 


II. Forging of deeds, ſtealing 
| 96. 
By 2 Gee. 3. cab. 25. The 


forging or counterfeiting, or pro- 


| curing to be forged or counter- 


feited any deed, will, bond, wri- 


ting obligatory, bill of exchange, 
promiſſory note for payment of 
money, or any acquittance or re- 


ceipt for money or goods, or- 


knowingly to utter, or publiſh as 
true any forged deed, &c. with 
intention to defraud any perſon, 


is felony without benefit of cler- 


By the ſame ſtatute to ſteal or 
take by robbery any bonds, notes, 
orders, tallies, &c. is felony of 
= ſame —_ and in the ſame 

egree, as i money ſecured 
by ſuch bonds, &c. — remain- 


ing unſatisfied, had been ſtolen 


or taken by robbery. 

This act was made to continue 
only for ſive years from 29 June 
129, and from thence to the end 
of the then next ſeſſions of par- 


liament. 


wy 


fixt to any houſe or building, 
By 4 Geo. 2 cap. 32. To ſteal, 
rip, cut, or break with intent to 
ſteal any lead, iron bar, iron gate, 
iron paliſado, or iron rail fixed to 
any dwelling-houſe, or other 
building uſed with ſuch dwelling. 
houſe, or fixed in any garden, 
orchard, court-houſe, fence or 
outlet belonging to any dwelling. 
houſe or other building, is felony, 
and ſo it is in the aiders and abet- 
ters; and ſuch as ſhall buy er 
receive ſuch lead or iron, know. 
ing the ſame to be ſtolen. 

Aſſaulting with an intent 

55 to rob. 15 

7 Geo. 2 cap. 27. It 

— felony — a offenſe 
weapon or inſtrument unlawfully 
and maliciouſly to aſſault, or by 
menaces, ' or by any forceable 
or-violent manner we — any 
money, s or chattels of ary 
rear do a felonious intent v 

commit robbery on ſuch perſon. 
V. Counterfeiting the acc 
tance of a bill of exchange, « 

any accoun receipt. 

By y Geo. 2. cap. 22. If 


— mall falſly make, alt 
rge or counterfeit, or cauſe « 
procure to be counterfeited, 9: 
any acceptance of any bill of a: 
change, or the number, or prin 
pal ſum of any accountat 
ceipt, for any note, bill, or ot 
ſecurity for 2 of mon 
or, delivery of goods, with u 
to defraud any perſon, 0 » 
with ſuch intent knowingly u 
or publiſh the ſame as true, 


ſhall be deemed guilty of ſclon 
'Far tne continuance of felonies enafted ſince 
7. 711 by &s. 


e 7 Geo. 1.4 
"c HA! 
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7 parliament. SN I 
I. (ENERALLY. if an act of parliament be, that if 

2 man commit ſuch. an act, he ſhall have judg- 
ment of lifs and member, this makes the offenſe felony, 
and this was ordinarily the clauſe uſed in antient ſtatutes, 
as Weftm. 2 cap. 34+ ( a), 14 E. 3. cap. 10. 28 KE. 3. cap. 
3. 13 R. 2. cap. 3. & Co. F. C. cap. ag. p. 911 
? 2. And conſequently there enſued thereupon corrup- 
g. tion of blood, eſchete to the lord, and the wife's loſs of 
eat, dower. 119414400. © Ai inen 3:64 at | 
So 3- But yet there may be, and frequently are, in acts of 
10 parliament making new felonies, proviſions, that there 


aber Wl bal de no corruption of , blood, Aicheriſon of beir, or 


ing: loſs of dower; and this is done ſometimes by enacting 


ling plague- ſore, ſometi mY proviſo, that it ſhall not ex- 
dlony, WY tend to corruption of blood, loſs of dower, '&c. as 8 Elia. 
cap. 3. 5 Elia. cap. 14. and ſometimes by the words, /av- 
ing to the wife her dower," and to the heir his inberitance, 
3 upon the ſtatute of 1 Fac. cap. 12. for witchcraft, _ 
4. But notwithſtanding ſuch a clauſe, the king ſhall 
have the forfeiture of his lands during his life, and alſo 


Mk his goods, for no eſchete can come to the lord, where the 
vefully inheritance is ſaved to the heir. wb doe] 
; or by 5. But by a ſpecial cauſe, forfeiture of goods as well. 
_— as of lands may be provided againſt, as in the act of 1 


Jac. cap. 31. of going out with a plague - ſore. Co. 1 3. 


s of any 
ntent vp. 0. p. 47» and cap. 28. p. 90. | ; | 
perſon. 6. A ſaving or excluſion of corruption of blood doth 
2 acc 


rtuaſly make the heir inheritable, and ſaves alſo. the 


p. 31. 
40, 8,8 -: 7. By 


(a) See 2 Co. Inflit. p. 434- 


words, as in 1 . Fac. cap. 31. for going abroad with a 


'oman's dower, Co, P. C. cap. 28. ſuper flatut. 1 Fac. 
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7. By an act making a new felony, clergy is not er- 
cluded from the offend * aud Fe words. Co. P. 
C. cap. 19. p. 73. ſuper fatut. 8 H. 6. cap. 12. againſt 
ſtealing records. | 

8. In =—_ acts making a new treaſon, felony or mi. 
prifivh of tresſbn, peers are to have their trial by they 
peers, tho no ſpecial clauſe in it. C6. P. C. cap. 2. 
e. i Fac. cup. 11. for marrying two bl. 

nas: | | 


9. An act making any offenſe to be a felony, tho it 
ſpeaks not of acctHiaties before of after, yet they are in- 
pliedly contained 6 | 
10. Nay, altho the ſtatute makes an offenſe to be fe- 
lony in them that commit it, their counſellors, procurem, 
und abetters; to be felons, and fpeaks nothing of acceſſa- 
ries after ; yet by the opinion of — lord Cate, receiver 
vr acceflaries rer ate alſo virtually implied, as in the 
ſtatute of. . 2. in rape; Co. P. C. cap. 19. p. 72. 
upon the ſtatute of 3 Hen. 7. cap. 2. for carrying away wo⸗ 
men, Cv. P. C. cup. 12. p. 61. upon the ſtatute of 5 H. 
cup. 4; againſt multiplication, Co. P. C. cap. 20. p. 14. 
upon the ſtatute of 1, Fac. cap. 12. of witcheraft, Co. P. 
C. ip. 6. p. 95. in fine, tho Stamford be of another opi- 
nion e). | 
| 4 1 40 that makes an offenſe by name, as rape, 
Sr. to be felony, virtually makes all that are preſent, 
aiding, and aſſiſting, principals, tho one only doth the 
fact, tho as to point of clergy in ſome eaſes it differs; & 
gno poften, 1 | 5 | 
12. An ad which makes the offender, his eounſellen 
und abetters guilty of felony, yet regularly makes not 
the counſellers, procurers or abetters principals, unleſs 
preſent 3 but if they be abſent; leaves them in the con- 
dition of acceſſaries before, as upon the ſtature of 1 J. 
cap. 12. of witcheraft, and other ſtatutes of that kind, 
unleſs in expreſs words it makes them all principal, 8 
done by the ſtatute of 3 H. 5. cap. 2. Co. P. C. cop. 1: 


p. 61. the only inſtance of that kind. 
1 13. h 


) Co. P. C. p. 59. () Stamf. P. C. fol. 44 b, 


HISTORTA PLACTITORUM OCORONE. 

13 In an act limiting a fecond-offenfe>to-be felony, 
but the firſt only a miſdemeanor, there muſt be two 
things to make the fecond offenſe felony, via: 1. A judge 
ment given for the firſt offenſe. 2. The fecond offente 
muſt be committed after the judgment for the firſt, other- 
wiſe it makes not felony, às in cafe of forgeryupon the 
ſtatute af 5 Eliz. cap. 14. Cu. N O. caps. 797 p. 192. fa}, | 
and upon the ſtatute of 1 Fac. cab. 12, of witchcraft. Co. 
P. C. cap. 6. p. 46. 2 Ca. A. f. 468. 
14. Therctore where thofe:.and ſome other ſtatutes 
ſpeak of a ſecond offenſe after a conviction of à former, it 
is not intended barely of a conviction by verdict, unleſs 
judgment pe given upon it. CQ. F. C. p. 46. 

15. An at making a felony, and limiting it to be tried 
in the county where the party is apprehended, unlefs 
there be negative words, and not elſewhere, is but cumu- 
lative, and he may be indicted where the offenſe was com- 
mitted, as upon the ſtatute of 1 7 It. marrying a 
ſecond huſband or wife, Co. P. C. cap. 27. p. 88, and 
upon the ſtatute of 7 H. J. cap. 1. and 3 H. 8. cap. 
5. ſoldiers departing. Co. P. C. cap. 26. p. 86: 8) . 

16. A ſecond ſtatute enacting the fame offenſe to be 
felony that was fo enacted before, with ſome alterations, 
is but cumulative, and no repeal of the former act; as 
the ſtatute of 3 H. 8, cap. 5, of foldiers making their de- 
parture without the licence of the king's lieutenant felo- 
ny (where the act of 7 H. 5. cap. 1. makes it felony, if 
without the captain's licenſe), yet repeals not the former, 
becauſe it is but an affirmative act; ſo 39 Elia. tap. 1. 
for baniſhing incorrigible rogues is not taken away by x 

. cap. J. which adds burning in the ſhoulder, and 
ending them to their laft habitation, wr Fa 

17. If one ſtatute be grafted upon another ftatute re- 
lative to it in order to the better execution of a former 
ſtatute, if the former be repealed, the latter is thereby 
virtually repealed, as the ſtatutes of Labourers (e) being 
repealed by 5 Elix. cap, 4. the ſtatute of 3 H. 6. cap. 1. 

883 making 


0) Vide ſupra, p. 685, + 
ſe) 23 E. 3 cap. 1. and 25 E. 3 cap, 1. 
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fant under the age o 
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making congregations af maſons ſeloas is oy: e- 


nealed | 1. C5. . . 7 35. P. 49. 
- 18; 2 a ſtatute be but temporary ni diſcontinued, 
and then rovived: by a new act of ' parliament; or if a fla. 


tute be made touching anew felony, and repealed, and re- 


enacted, the concluſion of the indictment contra formam 


flatutorum i is good; but the beſt. way is to conclude ce 


formam futut. in bujrſmodi-.caſu” edit. & proviſ. with an 


abbreviation, becauſe in conſtruction of law it ſhall be 
taken cither i ſfatuti or Jatutorum, which _ beſt main. 
tain: the indictment in point of law g). 

19. A ſtatute making a new felony of an offenſe, that 
conſiſts of an act partly in the kingdom, and partly out 
of the kingdom,” and limiting it to be tried where the of. 
fenſe is committed; ſhall be conſtrued to be where that 
part of the offenſe is committed, that is within the king- 
dom, as upon the ſtatute of 1. Fac: cap. 2. paſſing the ſea 
and ſerving a foreign prince without taking the oath of 
obedience, ſhall be tried in that county where the part 
was that he paſſed the ſea.: Co. H. C. rops23-þ: 90. 

20. ANIL a new. felony [extents not to an in- 

diſoretion, viz. fourteen years old; 
bnt if he be of that age, it binds him. F n. 45. 
Eyfton and Studis caſe. 

2. Whether the word ling b the then king, 
or extends to his ſucceſſors in acts of parliament ? It i 
true in grants of judicial or ' miniſterial offices that con- 
cern adminiſtration of juſtice, as pidges or ſheriffs, 3 
grant of ſuch an office, durante bene placitaregis, is ſimply 
determined by tbe king's death; 12 Co. Neg. pr. 48. * 
the grant of a judicial office by the — diu ſe bene 
geſſerit, tho it be a freehold, determines by the king's 
death; for it is perſonal to the: king that grants them; 
but it is held, that the grant of uffices of another nature, 
or of .. durante bene ys e doth not 2 

O For dis laſt . Nature 69 cannot now be obſerved, be 
recites as the ground thereof, that cauſe by the late acts of 4 Ge. :. 
the congregations of maſons had cap. 26. & 6 Geo. 2 cap, 6, all indit- 
violated the good effect of the ments, informations, &c.' are requ!'- 


Karures of Labourers, ed to be in words at length, and net 
(g) But this piece of our author's abbreviated, | 


/ 
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bs by the death of the king without ſome act or declaration 

by the ſucceſſor to determine it. 12 Co. Rep. p. 48, 39. 
d, But as touching acts of parliament, regularly the word 
2 lng extends to his ſueceſfors (5), and therefore the ſta- 
e- ures. of 11 H. 7. cap. 18. for ſervice in the king's wars, 
n H. J. cap. 1. for depatting of ſoldiers, tho the preamble 
ra ſeems perſonal to that king, yet (it hath been ruled) do 
an include ſucceſſors, Co. P. C. cap. 26. p. 86. Dy. 211. a. 
de o the ſtatute of 23 H. 8. cap. 4. for brewers, Noy's Rep. 
n- :18. Chalchman and Wright. So Poyning's law, 10 H. 

7. in Ireland, for the manner of paſſing acts of parlia- 
lat ment, tho that act ſpeaks only of the ting without 4 * 
ut , yet it extends to his ſueceſſors, and ſo declared 3 & 
of. P. S M. cap. 4. in Hibernia, 12 Co. Rep. 109. b. 110. 4. 
hat And altho the power of altering the laws of Wales was 
- great —— in H. 8. by the ſtatute of 34 H. 8. 
fea ch. 26. for Valet, and was thought by ſome to ceaſe by 
of dis death, 12 Co. Rep. p. 48. yet they durſt not reſt upon 
art that, but it was ſpecially repealed by the ſtatute of 21 

. ca; 10 „ene E 708 
in- 7 ſtatute made to continue during the king's pleaſure, 
doth not determine by his death, unleſs it be ſpecially rela- 


+0. dire to the perſon of the king, as during the pleaſure of the 
t ling that now's, or according to ſome dicti domini regis, 
ng, I. 24. Eliz. Moors Rep. n. 311. p. 176. per Mede; and 
t is therefore it feems that in ſuch caſe the ſucceſſor muſt make 
on- come proclamation or declaration of record to determine 
„ , before it be determined; as upon the ſtatute of 8 H. 
ply WG. cop: 11. for the manner of taking apprentices in Lon- 
Nay Wn, which was in truth the caſe in Mor, n. 311. but 


De ſtatute of 5 Eliz. cap. 4. repealing all acts touching 
pprentices and labourets, and making a ſpecial provi- 
lon to ſave the cuſtoms of London, hath quieted that 


ueſtion, | 

une Bl By the ſtatute of 8 H. 6. cap. 24. it is enacted, . That 
* s Engliſhman ſell to any merchant alien any mercban- 

dize, but for ready payment.” By the ſtatute of 9 H. 

* . cap. 2. it is enacted, . That notwithſtanding the for- 

wi mer ſtatute they may ſell for ſix months time, and this 

— | 2 24 „ ordinance 


( Vide ſupra, p. 100. 
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22. An act of parliament that makes an offenſe felony 
doth conſequently introduce thę puniſhment gf conceal 
ing, that is, miſpriſion af felonxs and every offenſe made 
felony by act of parliament ingludeth: miſpriſion, and the 
party may be indicted ai miſpriſion af felpny, and the 
upon fined and impriſoned, 2 R. 3. 10. 11. Ang. jet i 
Co. 2. p. 133. upon the ſtatute of. 34. H., 8. cap. 1. 0 
falſe tokens, it is ſaid, -2yhere a. corparal puniſument only i 
inflifted' by aft of parliament, the party cannat. be fuel 
impriſoned," which is to be underſtood with two caution 
vis. 1. Where the indidtment, . is grounded for th 
ſame oſfence contained in the ſtatute, ang therefore | 
croſſeth not the caſe of 2 R, 3. for there; bg, was indilta 
for miſprißfon; ani not ſor feleny, 2+. Where it wg 
offenſe at common law, there if the indiq ment be groune 
ed barely at common law, he may be fed and img 
ſoned, tho the ſtatute limit a. corporal: punuſhment, 2 
caſe of falſe tokens he may he indicted as 3 cheat (*) 


(*) Here our author had wrote the thought needful to be ſajd o 
tile of another; chapter - Topching Ei: head to the, chapter of Clayy, ? 
racy, but did not procged in it, per- II. cap. . ' 
haps, becauſe he had reterred vat ge 
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a | Addenda in Nos. 
les 4b. p. 270. l. TY. Rot. Parl. 11 traytour, and that — 
not- V. b. a. 43- woftre Sove- have power to * 1 Ly up- 
reigns Seigneur Be ay humbly on him to be and han 
pro- your communes of this . as atraytor, in e of fuch 
parliament, that 750 gots horrible 1 andy in tym © Len 
now enter of a am in Go ele to hi lards of 
- the oo 7x huſbondm The vii K at of his landes after 
after Rapper the "ere youre nob Jere, day and waſt. 
rigne the Yul — ſayir ng to Label Pur ceo 9 NN encountre "x 
nor oy... yt, tha that was of the age of litee "Is elle E gliſe, le Roy Wy ad- 


i yere, and hadde be maried to 
jm han dayes, 5 t they would 


| ye hix in 
* and toke bir with hym fro 
the laid tounę of Bridbam to the 


wun of Sto bton in the faid ſhire, | 
od there with woode he ſmote the 
5 I/abell his wiff on the hede 


en his knyff gaf hir many o 

tedly woundes, rod reps ry ag 
yet el out of hir Seiten 00 Aro 
Wy  knyff and flyrte Wl 7 from 
nk ic breſt doune, and ir bow- 
Eu. s out of her bod body, and loked ni 
ad « he were with child, And thus an 


ur Jon Bobun Kt. Sir Henry] 
Ct. and * il. 74 your commiſ- 


NM. 8. See Mat. Paris, 


brayne wonde oute, and 


laid Jobn mur 0 haribly his 


i, * the which horibly mu- 
c lie the Thurſday NN the feſt 
dat Ambroſe the biſhop, the 
gr of youre reigne by foreſeid, * 

be « fad Jobn was endited byfore 


2 


' niſhment of heretics in E 


viſera. 
Ad p. 384. J. 6. after elefa 1. 


and tripture ſacre contraria, for fo 
ade ro tm Pp ares "Felt 657 


Grofted expreſt himſelf, altho tlieſe 
words are omitted in our author's 
5 874. 
Ad. p. 306, not. (n) in fine. The 
truth i is 1e for burning Sa- 
tre was indeed a ſpecial act of par- 
liament made for that Papas 15 
ther ſo is a writ tofte'd . regem 


- concilium in parliamentg to be! in- 


tended. See the prince's caſe, 3 


Co. Reb. ol. 19. 4. Nor do I find 
nite s of hereſy bein my 
ed eapitally before this 
The — 


that of 2 H. 4. 
t. that of » ZH. etico comburendo 
la es at common law feems to be a 


e for tho Age writ be in 

the Printed regiſter 2 it is not in 
e antient manul c MW „. 1 ; 
de State Tr. Pol. [275]- 
That this was not the LI pu- 
ad; 


1 ners of ; withinne he ' ſee Mat. Paris,' p. 105. for racton 
Wt, 2 hire fed, and and proceſſe made [Lib. III. de corond ca 9.) Brit- 
(*) ut upon the ſame en ement ac- fon % 9] Fleta [ Lib. L cap. 29 
lng to your 1 55 till the ſame & 47] ſpeak not of heretics, but 

i ot arpenter. was outlawed of of apoſtles and infidels: And 
gs, e faid 2 and now gra- tho by the imperial law ſome par- 
ö ſly for the Aye cauſe arreſts, * lar herefies, were puniſhable 


id in your riſone called the w 
ing's Weary Pleale hit to youre 
| right witneſſe to conſider the 
rrible murdure foreſeid, and by 
tonite of this our hie court of 
22 to ordeine, that the ſaid 
ibn Carpenter may be juged as a 


death; ſee Cod. Lib. I. tit. 


0 4. 13, 12, Cc. it does 
not appear, that even in the em- 
ire live in general was pu- 
"niſhed capitally, till the conſtituti- 
on of Frederic II. about the 
1234, which indiſtinctly adju of 
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HISTORIA 'PLACITORUM /CORON# 
all heretics to the flames: but in *©occidifle, fi poſſet. T4 : 
England. the uſual puniſhment 2 Et — N 
ſeems to have been impriſonment, ** hannis confiſcantur. Plat ; 
and even this was not allowable, coram . eiſdem juftic' ibid. Rot 
tho he were hereticus contumax, 12. in dorſo. le Chae. 
before the pretended ſtatute of g leyn nequiter, & in felonia, frees 
R. 2. without the king's ge ofikm Ana tibetan 4 Bay 
licenſe, an inſtance whereof. is in tewell. Hue and cry was raiſed, 
Rymer's Fædera, Tom. VI. p. and he was purſued, and kill 
651. Rex wenerabili epiſcopo Lon- in fugiendo by one William le 7, 
doniæ ſalutem. Quia accepimus per vene. Javen- * net 
inguiſtionem veſiram, giod Nicho- pardon pro morte illä, 414% 
laus de Draiton, ceram vo- conceditur ei ferma & qui 
bis congrie convictus & pro hereti- © pradiftus Thomas le Chapel, 
co adjudicatus exiſtit, quique in © occiſus fuit in fugiendo; cate 
ſuo errore nephando animo indurato ** ejus confiſcantur.” © 
nequiter perſeverans, ad fidei ca- Ad. p. $68; J. 15. comes into th 
| tholice unitatem redire non curavit —_— ſt, but as the caſe j 
nec curat in præſenti, licèt ſapiù. bo ed in Kel. 31. he was indi 
. ad hoc exitatus & induct᷑us, ſenten- ed for breaking into the hot 
tiam majoris excommunication;s in Vide infra Part & 3 458. 
bac e incurrendo. Cum igitur Ad. p. 566. I. ult. Fi 7. J. 
ſanta mater ecclefia ita tales hære- Rot. 88. This was the caſe ( 


ticos perſequitur, m ſuo  veneno Thomas de Hederſete and Yabn | 
alios inficiat, ut in carceribus Upflone, who being convicted 4 
cuftodire præcipiat. Super quo no- quod incendium et combuſtionen 
. bis ſupplicaſtis, &c. Nos ſupplica- morum wills de Lenne ex pra 
tioni veftre Fre role wr ) 2 arg irn 
concedentes, ad ipſum Nicholaum had judgment qud2 ſuſpendantw, 

2 » 3. Rot. 1 


. hereticum carcerali cuſtodiæ vefire Ad p. 603 M. 28 
manciparę & ipſum in carcere veſ- The abbot of Sr. Albans 
tro cuftadire faciendum, quouſque ** impleaded coram rege, 
dium errorem ſuum revacaverit, ** evaſione priſonum à gaoli « 
& ad fidei tathalice unitatem redj- '* Sano Albans, eujus cuſtodia 
re voluerit, quantum in nobis oft, © idem Abbas habet, ut de ju 
. litentiam , concedimus  ſpecialem. ** abbathiz ſux ;"* 0 
Rot. Pat. 44. E. p. 1. m. a3. dorſo. was Jobn de Heremyngford a cle 
Ad. p. 490 in fine. Placita co- conyift ; but upon the jury's fn 
ram jufciariis itinerantibus apud ing. quod idem Johann! 
crucem lapideam in com. Midd. an- Heremyngford tempore evalio 
#0 2 E. 1. incipiente 3. Rot. 13. “ prædictæ, ſeu aliquo moment 
in  dorſo.. Seyton Alice de Cowale . ante recaptionem ejuſdem, 1 
was arraigned pro morte Jobannis * ſuit extra viſum cuſtodis a 
Lopertuxgs an pany that ſhe '** gaolz ſub prædicto Abbate, c 
killed him ſe defendendo, © ed © fideratum eſt, quod predic 
*« quod burgavit domum ſuam ; * Abbas eat inde quietus.” 
9 & de bono & malo ponit ſe M.45 E 3. Rot. 17. This wut 
« ſuper patriam; & xi 1 caſe otWilliam Bakere, who wail 
« res dicunt, quod prædicta Ali- ken cum boni & catallis furatu 
* <@0ccidit prædictum Jobannem the conſtables of Danbury, ad 
« ſe defendendo, eo quod voluit in the ſtocks, from whence he 4 
i domum ſuam burgaſſe, & ipſam caped ; upon which the fd d 


” 


ges were brought coram rege ad 


uam latro ceppos fre- 
u, ih eum recenter inſecuti 
enn, viſum ſuper ipſum ſem- 
ger habentes, till they retook 
" and. committed him to the 
1 of the ſaid town; “ et quod 

ctus latro __ mar 

3 exiftit, &c, e king's 
— nnd. joined tive 
+ them, as to their keeping 
tant view of him till he was 
en. Et t dicuat, 
90 predic tus arreſtatus 
| fuit per eoſdem con- 
abu orios, & in 


eto th is poſitus, 
caſe ¶ N quod iidem conſtabularii pre- 
um latronem poſtea permi- 


runt evadere abſque hoc quod 
p< haberunt viſum ſuper præ- 


7. . n latronem in e 
caſe wut ipſi ſuperiùs allegaruat. 
Jab eo confideratum eſt, quod 
iRed cdicti conſtabularii erga do- 


num regem de centum ſoli- 
u pro evaſione prædicta one- 


15. 621. Mich. 7. R. 3. Rot. 
bis was the caſe of Jobn, 
r of Round Church in Cam- 
be, who was indifted, that 
ras one William Georgean ap- 
, priſoner in the caſtle of 
An laicus _ tempore 
pptionis corporis ſui, jam 
ifum, & licentiam arr Rr 
janitoris ibidem, irruditus 


gondendum, & and ' pleaded, 
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* feruditus] eſt, & informatus de 
* leturura ¶ literaturà] per eundem 
e viearium, &c.” Upon this in- 
dictment the vicar ſurrendered 
himſelf coram rege, and was ar- 
raigued de feloma predifta, and 
22 not guilty. The court 
iled him till his trial, which was 
before the judges of aii prius at 
Cambridge, where the jury found, 
«« Quod! ictus Jobannes vica- 
6 rius in nullo eſt culpabilis de 


i felonia, nec de aliquibus arti- 


c culis fibi impoſitis, nec 
( ſe £3 oc 
* confideratum eſt, quod eat inde 
cc quietus. 8 ; 1 

Ad p. 677. The reaſon why I 
ſay preft muſt now be underſtood” 
in the active ſenſe, is becauſe, 
tho it be vulgarly uſed in a paſſive 
ſignification for being taken away 
by compulſion, yet in legal un- 
derſtanding it cannot now be ap- 
— to any to make him a liſted 
oldier, and ſubje& to penalties 
as ſuch, unleſs he actively do 
ſomewhat, as taking earneſt, or 
the like, whereby he voluntarily 
conſents to his being liſted, and 
ſo amounts to the ſame as taking 

(4 0 442 
Ps. p. 695. The ſtatute of x 
Fac. cap. 12. againit conjuration, 
witchcraft, &c. is lately repealed 


uam 
ne retraxit. Ided 


by an act of this. preſent parlia- 


ment, viz. 9 Geo. 2. cap. 5. 


Willy deſtroying or da- 
ging Weſtminſfter-Bridge. 


. 2. cap. 29. If any 

oi RT" © perſons ſhall wilfully and 
fur "nf wully blow up, pull down, 
7 be roy the bridge or any part 
* * f, or attempt ſo to do, or 


fully, without authority from 
unuſſioners, remove or take 


any works thereto belonging, or 
dire& or procure the ſame to be 
done, whereby the bridge or the 
works thereof may be damaged, 
or the lives of the paſſengers en- 
dangered, ſuch offender or offend- 
ers being lawfully convicted, ſhall 
be adjudged guilty of felony, and 
ſhall ſuffer death without benefit 


mes enacted ſince the laſt Edition of this Book, evhich was 
in the Year 1736. 29 2 


* 


of clergy. VII. 


» 2 tn >. Ai, - =. 
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VII. Subjects inliſting, and per- 


ſons procuring any ſubject to in- 

liſt, ip go abroad and ſerve any 

foreign prince, &c. 

By 9 Geo. 2. cap. 30. ſect. 1. 
and a9 Geo. 2. cap. 17. ſect. 4. If 
any ſubject ſnall inliſt or enter him- 
felf, or ſhall en to go beyond 
the ſeas, or embark with intent to 
15 and enter ger tho — yoo 

ing mone id to 

1 or if 8 all No- 


bim; or if any perſon 


cure any ſubject to inliſt or enter 
hamſelf, or hire, or retain, any 
fubject with intent to cauſe him to 
inliſt or enter himſelf, or — 
engage, or procure any ſu 
(cho no intifing money be paid) 
to go beyond the ſeas, or embark 
with intent and in order to be in- 
liſted to ſerve any foreign prince, 
ſkate, or potentate, as 4 ſoldier, 
without his majeſty's leave, he 
ſhall be guilty of felony without 
benefit of clergy; — offences 
committed out of the realm ma 
be tried in any county in Exglan 


by g Geo. 2. cap. 30. — 2. 
VIII. An act for in ying 
perſons who have been guilty 
. offences againſt the laws made 

for ſecuring the revenues of 
cuſtams wi exciſe, and faren- 
. forcing thoſe laws for the fu- 
ture. we 
; Geo, 2. 235. 7. 
. then R tran- 
ſported for any of the offences 
touching the ſaid revenues men- 
noned in this act, commnttmy the 
like offences after claiming the 
benefit of — re, mall be Ow 
jud ilty of felony, and ſuffer 
I benefit” of clergy. 
Ste this ſtatute at large, which 
contains many other pains and 


penalties concerning the revenues, 


and is toa voluminous 
ſorted haye: h 
IX. An aft af 20 Gee, x. 


for. continuing an 28 or © 


ed audevil diſpoſed peru, 
ing armed in diſguite, and (i 
ing injuries an vialences 


. of | 
king's ſubjects, and for the ng 
. — 

y 10 Geo. 2. cap, 32. and 
Geo. 2. cap... 5. the 20 of 9 Ges, 
cap. 22. called the Walthay Rl 
Act, was continued for ſome tin 
and by 31 Geo. 2. cap.” 32. it u 
made perpetual. And by this n 
ſent 7 6. if any perſon 
perſons wilfully and u 
ciouſſy ſet on fire, or cauſe to 
ſet on fire, any mine, pit, or di 
of coal, or cannel coal, every 
ſon ſo offending being then 
—— 
ju 1 ö e Ys an Iu 
death thous benefit of cley 
And this ſeſſion the 6th is m 

tual by 31 Gea. 2 cap. 

y ſect. 3. Perſons convidt 
ſecond time of hunting aud 
ing away deer out of uninck 
foreſts or chaſes, are to be tranh 
ed for 7 years; and if fuch 
ſon or perſans return from t 
, n within that tume, i 


ergy- 

7 By fe, 9. Perfons armed 
ing into a foreſt, chace, off 
with an intent to ſteal deer 
beating and wounding the kn 
or keepers, their ſervants 0r1 
ants, to ſuffer” the like pains 
penalties, as in felt. 7. and! 


pexpetual by 31 Geo, 2. cap 


1 


An aft of 11 Geo: 2: cap. 22. 
vr puniſhing ſuch Jr as 
ball do injuries and violences 
w the perſons or ies of 
the king's ſubjects with intent 
hi the exportation of 
com. 


knder the purchaſe or carria 

corn, tobe impriſoned and pu — 
Ain whipt. Are 

by ſet. 2. Perſons committing 
tle offences a ſecond time, or 
&roying ries, or corn 
rein, or in ſkips, or veſſels, 
be adjudged guilty of felony, 


his of! be tranſported ; and if _ 
lon n from wrtation, to ſuf- 
each without benefit of cler- 


v6. for enforcing the execution 
f an act of the gth of this 
duty upon the retailers of ſpi- 
tuous liquors, and for licenſ- 
ig the retailefs thereof. 


by [ef. 2. Neſeuing offenders 
inſt this act, or aſſaulting in- 
mers, is made felony, and 


I. An act of 12 Geo. 2. cap. 
6. for the more effedtual pre- 
enting the exportation of wool 
rom Great-Britain ; and of 


ned ul and wool manufactured 
on Treland to foreign parts. 
deer, | 

the kit /ea. 26. Perſons oppoſing 


ers in the execution of their 
according to this act, are to 
— for ſeven years, 
if they return within that 
to ſuffer death as felons, 


wut benefit of clergy. 


Br fe. 1. Perſons uſing violence 


An act of 11 Geo. 2. cap. 
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XIII. W 


ſheep and other 
e. 


Byte 14 Geo. 2. cap. 6. Steal- 
ing ſheep or other cattle is made 


1 
felony, and the felon, his aider 


or aſſiſtant, to ſuffer death without 
benefit of clergy.— But it be- 
coming doubtful to what ſorts of 
cattle the ſaid act was meant to 
extend, it is enacted by the x4 
Geo. 2. cap. 34. that the ſaid as 
was meant and intended, and ſhall 
be deemed and taken to extend to 
any bull, cow, ox, ſteer, bullock, 
helfer, calf, and lamb, as well as 


ſheep, and to no other cattle what- 


ſdever. 

XIV. Forging, counterfeiting, or 
. Ses and 
ſervants of the bank breaking 
their truſt to the company. 

By 15 Geo. 2. cap. 13. ſeck. 11. 
If boy perſon — all forge, 
counterfeit, or alter any bank 
note, bank bill of exchange, divi- 
dend warrant, or any bond or 
obligation, under the common ſeal 
of the ſaid company, or ahy in- 
dorſement thereon, or ſhall offer 
or diſpoſe of, or put away any 
ſuch forged, counterfeit, or alter- 
ed note, bill, dividend warrant, 
bond, or obligation, or the in- 
dorſement thereon, or demand” the 


money therein contained, or pre- 


tended to be due thereon, or any 
part thereof, of the ſaid corfipany, 
or any their officers or ſervants, 
knowing ſuch note, hill, divi- 
dend warrant, bond or obligati- 
on, or the indorſement thereon, 
to be forged, counterfeited, or al- 
tered, with intent to defraud the 
ſaid company, or their ſucceſſors, 
or any other perſon or perſons 
whatſoever; every perſon or per- 
ſons ſo offending, and being there- 
of convicted in due form of law, 


mall be deemed guilty of — 


- 
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and ſhall ſuffer death as a felon 


without benefit of clergy. 
- Sea. 12. 


intruſted with any note, bill, di- 
vidend warrant, Þood, 

any ſecurity, money, or other ef- 
feds * to the ſaid com- 


pany, or having any bill, divi- 


dend warrant, bond, deed, or 
any ſecurity or effects of any other 


perſon or perſons, lodged or de- 
— with the ſaid company, or 


vrith him as an officer or ſervant of 


the ſaid company, ſhall ſecrete, 
embezzle, or run away with any 
ſuch note, bill, dividend war- 
rant, bond, deed, ſecurity, mo- 
ney, or effects, or any part of 
them; every officer or ſervant fo 
offending, and being thereof con- 
victed in due form of law, ſhall be 
deemed guilty of felony, and ſhall 
fuffer death as a felon, without be- 
nefit of clergy. 


XV. For preventing cloth or 


woo!len goods remaining on the 
rack or tenters, or any wool- 
len yarn or wool left out to dry, 
from being ſtolen or taken a- 
way in the night. 


By 15 Ges. 2. cap. 27. If any 
cloth or woollen goods on the 
tenters, or woollen yarn, or wool 
left out to dry, ſhall be ſtolen in 
the night, any juſtice, on com- 
plaint made in ten days by the 
owner, may. iſſue his warrant to 
any peace officer in the day-time 
to enter into, and ſearch the 
houſes, out-houſes, yards, gar- 
dens, or other places belonging to 


the houſes of every perſon whom 


ſuch owner ſhall, upon his oath, 
declare to ſuch juſtice he ſuſpects 
to have ſtolen, taken away, or re- 
ceived the ſame; and if the officer 
ſhall find any ſuch goods, which 
from the oath of ſuch perſon he 
ſhall have reaſon to ſuſpect to have 


| Þecn ftolen, he ſhall apprehend 


If any officer. or ſer- 
vant of the ſaid company, being 


deed, or ſame 


the perſon in vrhoſe cuſtody or; 
ſeſſion the fame ſhall be fob 
and him before a juftic 
and if he ſhall not give a ſatisf 
tory account how he came by t 
„or in a convenient time, 
be ſet by the juſtice, produce 
party of whom he had the ſa 
or a credible witneſs to depoſe 


oath his therein, he | 
beconvidied of Lal ſuch good 
and ſhall for the firſt offence { 
feit to the owner treble value; a 
in default of payment thereof 
the time appointed by ſuch j 
tice, he hall iffue his warrant 
. the ſame by diſtreſs and 
and in default of diſtreſs f 
commit him to the common g 
where he ſhall be apprehend 
for three months, ill id; 

the ſecond offence treble vi 
and fix months impriſonment; 
the third offence ſuch juſtice & 
commit him till the aſſizes; 
if he ſhall be there convicted 
like manner, he ſhall be guilty 
felony, and tranſported for ( 
years, But deu aggneved ſe 
cept on the third conviction) m 
appeal to the next general q 
ſeſſions, whoſe order therein | 
be final. But nevertheleſs, t 
ſhall not. alter any former lav 
force, for ſtealing or receiving ſt 


cloth or 8, except where | 
of is laid on the offender © 
oreſaid. 


XVI. For ting the count 
feiting of the current coin off 
e and uttering and 

ing falſe or counterfeit coil, 


By 10 Geo. 3. cap. 28. If 
4 fall waſh, 5 or con 


any lawful or counterfeit | — 
coin, called a ſhilling or ſirpen Net 


or add to or alter the impreſs 
or any part thereof, on eithel 
with intent to make ſuch fu 
or ſixpence reſemble a guints 


lour halfpennies or far- 
ak with intent to make them 
wemble 2 ſhilling or ſixpence, 
be, his counſellors, aiders and 
dettors, ſhall be guilty of high 


neaſon. 

$8. 2. If any perſon ſhall ten- 
& in payment any counterfeit 
un, knowing it to be ſo, he ſhall 
fa the firſt = Poke ſuffer ix months 
mpriſonment, and find ſureties 
for his good behaviour for ſux 
months longer ; for the ſecond of- 
fence, ſhall ſuffer two years im- 
eſonment, and find ſureties for 
d two years more; and for the third 
fence, ſhall be guilty of felony 
bout benefit of clergy. 


$28. 3. If any perſon ſhall ten- 
id er in payment any counterfeit 
ney (knowing it to be ſo), and 


0 | either the ſame day, or with- 
| ten days after, knowingly ten- 
x other falſe money in payment, 


0 r at the time of ſuch tendering 
uilty Ne more in his cuſtody, he ſhall, 
a « the firſt offence, ſuffer a year's 
ved (fnpriſonment, and find ſureties 
n) bis good behaviour for two 
0 ars more; and for the ſecond 
an fence, ſhall be guilty of felony 


thout benefit of clergy. 
rh. 5. 9. Perſons guilty of the 
ud crimes ſhall be tried and con- 
ed in ſuch manner as is uſed 
der uf eint offenders for counterfeit- 
kg the coin; and the clerk of aſ- 
, or clerk of the peace where 
de firſt conviction was had, ſhall 
erufy the ſame by a tranſcript in 
words, containing the tenor 
ſuch conviction (for which he 
ul have 2s. 64. and no more), 


; 11 luch certificate being produced 
or coli. ourt, ſhall be ſufficient proof 
eit | the former conviction. Proſe- 
1 tion to be in ſix months. 


Nete. By this it ſhould ſeem, 
i the juſtices of the peace in ſeſ- 
ns have power to try ſuc offen- 
„ otherwiſe this direction to 
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half a guinea ; or ſhall any way the clerk of the peace to certify 


the conviction is incongruous; for 


he is not 2 perſon to cer- 


tify what is done in another court, 
where he is not neceſſarily ſuppoſ- 
ed to be preſent: albeit no power 
is given to the ſeſſions by any ex- 
preſs words in this ſtatute to hear 
and determine ſuch offences. 


XVII. For the more eaſy convicti- 
on of offenders found at large 
in  Great-Britain, after they 
have been ordered for tranſpor- 

tation. 5 


By 16 Geo. 2. cap. 15. If any 


felon or other offender, ordered 
for tranſportation, or having a- 
greed to tranſport himſelf on cer- 
tain conditions, either for life or 
any number of years, ſhall be af- 
terwards at large in any part of 
Great Britain, without ſome law- 
ful cauſe, before the expiration of 
the term, he ſhall be guilty 
lony without benefit of clergy. 
And by ſect. 2. of 16 Geo. 2. cap. 
15. the manner of trying convicts 
returning from tranſportation is to 
be according to 6 Geo. 1. cap. 23. 


XVIII. For puniſhment of perſons 
who ſhall aid or aſſiſt priſoners 
to attempt to eſcape out of law- 
ful cuſtody, 


By 16 Geo. 2 cap. 31. If any 
perſo 


n ſhall aſſiſt any priſoner to 
attempt his eſcape from any gaol, 
tho no eſcape be actually made, if 
ſuch priſoner was then attainted, 
or convicted of treaſon or felony 


(except petty larceny), or lawfully | 


committed or detained in any gaol 
for treaſon or felony (except petty 
larceny) expreſſed in the warrant 
of commitment; he ſhall be gwl- 


2 felony, and be tranſported 
0 


r ſeven years; and if ſuch pri- 
ſoner was then convicted of, or 
detained in gaol for petty larceny, 

or 


of fe- 
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victed of treaſon or felon 5 (except 


his agents, he ſhall be 
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Ha Ines 


1 thi War- 


rant of cemnitinent, or was then 
> for debt amommting tb 


— an and be liable to 
and imtpriſoment. 
And fir an Ae: hall 2 25 


or cauſe to 


conſent of the keeptr ;; ſuch per- 
ſon, altho no eſcape of att > 


de actually made, ſhall be d. 


ed to have delivered ſueh rey 
inſtrument; or arms, "with un in- 
tent to aſſiſt ſuch priſoriertoeſcape; 


or attempt to eſcape j an 
priſoner was then attainted or con- 


lareeny), or lawful 2 
ed in gaol for treaſon 4 ſelony 
(except petty lareeny) expreſſed in 
tre dll be. of Apr gee «= © 

| be gu felony; a 
trafſported for 5 Seas years but 
if 2 priſoner was then convicted 
or detained for petty larceny, or 
any other crime not being treaſon 
or felony, expreſſed in the warrant 
of commitment, or- for a debt a- 


wounting to 1000. he ſhall be guil- 


ty of a miſdemeanour, and Hable 
to fine and impriſonment; © - -/ 
And if any perſon ſhall aſſiſt ahy 
priſoner to attempt to eixape from 
any conſtable, or other perſon h 
moll have the Inwful « of him- 


in order to carry him to gaol, by vir- 
tue of a warrant of — for 
tiraſpn or felony (extept petty lar- 


J ); or if any perion Neal and 
ay. feton to Aon his eta - 
1225 on board any boat or veſſel 
og! felons for tranſportation; 
rom the contractor for the 
tranſportation of ſuch felons, or 
guilty of 
ſelony, and be tranſported S for ſe- 
ven years. All proſecutions on 
this act to be commenced within a. 
year after the offence committed. 


he ſhall be 23 * fink 
or with 72 perſon 2 


other ſuch uſe or ſervice, fu 


and if ſuch treaſt 


z ' = 
* . : 
„ 


XIX. Hal | 
Vit the ſin of the pretend, 


3 2. cap. 39. Hold 


bndence in any mann 
l uf the pretender's fon 


thbth, or any « 
for their, - of or any of their b 
— * faid mon het 


treaſon, and: ſhall ſuffer oo or 
feit us in cuſes of high-tre 


adjudged to be attainted of 


ſon. - 


XX. Stealing of linen, fla 

and evtton goods and war 
in buildings, fields, ground 
and other places uſed of prind 


ing, whitening, 
4 Jeg the fame — * 


By 18 Gru. 2. cap. 2. BY 


prin who ſhall by way or! 
leniouſly ſteal any linen, Ft 
2 or cotton oth; or ch 


worked, woven, or made of 
cotton or linen yarn mixed; 
any thread, linen, or cones 
Ban or cotton tape, incle, fill 
laces, or any other li 

2 18 or cotton goods, wy A 

be printed, whitened, bowki 

bleached, or dried, to the 
of ten ſhillings, or thall kno gf or 
buy or receive any ſuch wart 
len, or who ſhall aſliſt, aid, al 
another to commit ſoch « 
ſhall be guilty of felony with 
benefit of clergy. —The court 
order ſuch finders to be out 
for fourteen years.— 

ſuch offenders breaking gadh 
returning from tranſportatios, ey 
ſuller death Without benefit re 


clergy. 


I 5 uae © » A» & 


XXI. 


XXI. An act to indemnify. per- 


the unlawful n 2 
lold ing, or running of prohibite 
ad, or Es. goods 


ſon and merchandize. 

N b 8 

wor By 18 Geo. 2. ap. 28. Offen- 

- ui ders guilty of the offences a nſt 
be fe the revenue mentioned in this act, 


and liable to be tranſported for 
the ſame before this act was made, 
and taking the benefit of the in- 
demnification therein, and after- 
wards repeating ſuch offences, 
ſhall be guilty of felony, and ſuf- 
and | fer death without benefit of clergy. 


XXII. Riotous exportation of 
wool, and other * prohibit- 
ed to be ex porte * 


pr Wi the 11 Geo. 3: cap. 51. hat 
continuance to Sept. 29. 1778, 
Ec. If any perſon armed, to the 
number of three or more, ſhall be 
afſembled to aſſiſt in the illegal ex- 
portation of wool, or other goods 
; prohibited to be exported, or in 
ar oh — of wool, or other ſuch 
„in order to exportation; 
or in reſcuing the ſame after ſei- 
ſure; or in reſcuing an offender 
kerein, or preventing his being 
3 ; or ſhall be aiding 
in any of the premiſes ;z or if an 
3K ſhall have his face diſguiſ- 
ed when paſſing with ſuch goods, 
or ſhall forcibly hinder or aſſault 
any officer in A the ſame, or 


* dangerouſly wound any ſuch, in 
4 attempting to go on board any 
2 veſſel; or ſhpot at, or wound him 
ours >> on board in execution of his 
* olfice, he ſhall be guilty of felo- 
ob dy without benefit of clergy .—— 
** 5 5 are 7 7 bogs felonies in 
. $ act againſt ſmugglers, too long 
en to be inſerted here ; ſo ſee the act 
excl wich is v long. AS 


Vole £. - 


ſons who have been guilty of 
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XXIII. To prevent the return of 

ſuch rebels concerned in rebel- 

| lion in 1745, as were or ſhould 

pardoned. on condition of 

tranſportation; and to hinder 

their going into the enemy's 
country. 75 a 


By 20 Geo. 2 cap. 46. Rebels 
returning from tranſportation with. 
out licence, or voluntarily going 
into France or Spain, to ſuffer 
death without benefit of clergy ; 
and aiders of ſuch perſons return: 
ing, to ſuffer death without be- 
nefit of clergy. And ſubjects hold. 
ing correſpondence with rebels 
going into France or Spain, or per- 
ſons employed by them, to ſuffer 
death without benefit of clergy. 


XXIV. Quakers oaths. 


By 19 Geo. 2. cap. 34, which By 20 Geo. 2. cap. 46. ſe. 36. 
Sh f th In all caſes wherein by at act of 


parliament an oath ſhall be allow- 
ed or required, the ſolemn affir- 
mation of Quakers ſhalb be allow- 
ed inftead of ſuch oath, and that 
altho no expreſs proviſion be made 
for that purpoſe in ſuch act; and 
if any perſon ſhall be lawfully 


convicted of wilful, falſe, and cor- 


rupt affirming, or declaring any 
matter or thing, which, if ſworn 
in the uſual form, would have a- 


mounted to wilful and 4 


perjury, he ſhall ſuffer as in 
of perjury. 4 


XXV. For preyenting robberies 
and thefts upon any navigable 
rivers, ports of entry or diſ- 

charge, wharfs and keys ad- 
jacent. 


By the 24 Geo. 2. cap. 45. All 
perſons who ſhall feloniouſly ſteal 
any goods of the value of 40 ſhil- 


lings in any ſhip, boat, or veſſel, on 


any navigable river, or in any port 
of entry or diſcharge, or from an 
34 whar 
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wharf- or key, or ſhall be preſent out of priſon, 


and aiding therein, ſhall be ex- 
cluded from the benefit of clergy. 


XXVI. F or ſecuring mines of 
black lead from theft and rob- 
bery. 


By 25 Geo. 2 cap. 10. Every 
perſon who ſhall unlawfully break, 
or by force enter into, any mine 
or wad-hole of wad, or black 
cawke, commonly called black 
lead; or into any pit, ſhaft, or 
vein thereof ; or ſhall unlawfully 
rake and carry away from thence 


any wad, black cawke, or black 


lead; or ſhall aid, hire or com- 
mand any perſon to commit any 
the ſaid cow, ſhall be guilty 
of felony, and the court or judge 
may order him to be committed 
to priſon, or the houſe of correcti- 
on, at the times and places, and 
in ſuch manner as the court ſhall 


think proper; or he may be tranſ- 


rted for a term not exceeding 
even years; and if he ſhall volun- 
tarily eſcape, or break priſon, or 
return from tranſportation before 
the time, he ſhall be guilty of fe- 
lony without benefit of clergy; 
and if any 138 ſhall buy or re- 
ſuch wad, knowing the 
ſame to be unlawfully taken and 
carried away as aforeſaid, he ſhall 
be guilty of felony, and be liable 
to all the penalties inflicted by the 
laws on perſons Oy buying 
or receiving ſtolen goods. 


ceive any 


XXVII. For better Jy 
the horrid crime o murder 


By 25 Geo. 2 cap. 37. ſec. 
If any perſon ſhall, by force, ſet at 


committed f. 
found guilty of mon air 51 Ya 
or attempt to reſcue any ſuch per, 
ſon 7 x71 to, or durin execution; 
he ſhall be guilty of elony with. 
out benefit of elergy.— And dy 
fee. 10. If, after execution, any 
perſon _ force reſcue, or 
attempt to reſcue the body, he 
ſhall be guilty of felony, and 
tranſported for ſeven years, 
XXVIII. For enforcing the 
laws againſt perſons who ſhall 
ſteal, or detain ſhip-wrecked 


goads, &c, 


By 26 Geo. 2 cap. 19. Per- 
ſons convicted of plundering, ſte:!. 
ing, taking away or deſtroying 
any goods or merchandizes, &c, 
ſhip-wrecked, or of obſtructing 
the eſcape of any perſon from a 
wreck, or of putting out falſe 
lights, ſhall be deemed. guilty of 
felony without benefit of clergy.— 
Sec. 2. Provided where — of 
ſmall value ſhall be ſtolen without 
_ circumſtance of cruelty, the 
offender may be indicted for petit 
larceny, and ſhall ſuffer ſuch pu- 
niſhment as the laws, in caſes of 
petit larceny, do epjoin or require, 


XXIX. For the better pre- 
venting clandeſtine marriages. 
By 26 Geo. 2. cap. 33. ſec. 8. 
& g. If any perſon mal ſolem- 
nize martimony in any other place 
than a church, or public chapel, 
(unleſs by ſpecial licence from the 
Archbiſhop of Canterbury) or with. 
out publication of bans, or licence 
in a church or chapel ; he ſhall (on 
proſecution in three ) be ad- 


years 
9. judged guilty of felony, and tran- 


ſported for fourteen ; andthe 


iberty or reſcue, or attempts to marriage ſhall be void, But b 
et at liberty or reſcue any perſon ſec. 18. not to extend to Scotland, 


or Jews. | 


nor to the marriages of Quakers, 
on ſhall 
knowingly and wilfully inſert, or 
0 W. {aferred in the! regitter 
book, any falſe entry, or any mat- 
ter or thing relating to any mar- 
riage, or falſly make, alter, forge, 
or counterfeit any ſuch entry in the 
iſter, or any marriage licence, 
— the ſame to be done, or 
aſſent thereunto, or utter as true 
any ſuch falſified 1 or copy 
thereof, or any ſuch forged licence, 
he ſhall be guilty of ony with- 
out benefit of clergy. 


XXX, Threatening letters. 


By 27 Geo. 2 cap. 15. If any 
— ſhall knowingly ſend any 
etter without any name ſubſcribed 
thereto, or ſigned with a a fictitious 
name, demanding money or other 
valuable thing; or threatening to 
kill or murder any of his Majeſty's 
ſubjects, or to burn their out- 
houſes, barn, ſacks of corn or 
grain, hay or ſtraw; though no 
_— or veniſon, or other valu- 
able thing be demanded by ſuch 
letter ; or ſhall reſcue any perſon 
in cuſtody for ſuch offence, he 


ſhall be guilty of felony without 
denefit k pro th 5 


XXXI. For preventing the ſteal - 

ng, buying and receiving ſtolen 

„iron, co ſs, bell - 
metal and folder, | 


By 29 Geo, 2. cap. 30. Every 
perſon who ſhall 90 or — 
any of the ſaid materials, knowing 
the ſame to be 'unlawfully come 
by, or ſhall privately buy or re- 
ceive any of the ſaid materials 
(folen) by ſuffering any door, 
window, or ſhutter, to be left o 
and unfaſtened, between ſun-ſet- 
ung and ſun-rifing, for that pur 
pole ; or ſhall buy or receive the 

or any of them, at any time, 
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in any clandeſtine manner, from 
any perſon or perſons whatſoever, 
ſhall, being convicted thereof by 
due courſe of law, although the 
principal felon or felons has not 
nor have heen convicted of ſteal - 
ing the ſame, be tranſported for 
fourteen years, 


XXXII. For puniſhment of per- 
ſons who ſhall attain, or at- 
tempt to attain, poſſeſſion of 

goods or money by falſe or un- 
true pretences. 


By 30 Geo. 2. cap. 24. All 
pron who knowingly and de- 
gnedly, by falſe pretence or pre- 
rences, ſhall obtain from any per- 
ſon money, goods, wares or mer- 
chandizes, with intent to cheat or 
defraud any perſon of the ſame ; 
or ſhall knowingly ſend or deliver 
any letter or writing with, or 
without a name ſubſcribed thereto, 
or ſigned with a fictitious name, 
letter or letters, threatening to 
accuſe any 2 of any crime 
puniſhable by law with death, 
tranſportation, pillory, or any 0- 
ther infamous puniſhment, with 
intent to extort from him any 
money, or other goods, ſhall be 
deemed offenders againſt law and 
the public peace; and the court 
before whom any ſuch offender 


ſhall be tried, ſhall, on convic- 


tion, order him to be fined and 


impriſoned, or ta be put in the 
pi 


ory, or publicly whipped, or 
to be tranſported for — — 


XXXIII. For preventing frauds 
and abuſes attending — 
of ſeamen's wages, c. 


By 31 Geo. 2, cap. 10. Who- 


ſqever willingly and knowingly 
ſhall perſonate - falily ” — 


any other to perſonate or 
Ealüy aum, — gs tn 


3A 2 of 
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of any officer, ſeaman, or other 
on intitled, or ſuppoſed to be 
intitled to any wages, pay, or o- 
ther allowances of money, or prize. 
money, for ſervice done on 
of any of his Majchy: s ſhips or 
veſſels ; or willingly or ae 29 
ſhall perſonate or 4 ſly aſſume the 
name or character of the executor 


or adminiſtrator, wife, relation, 


or creditor of any ſuch officer, or 
ſeaman, or other perſon, in order 
to reccive any wages, pay or other 
allowances of money, or prize- 
money as aforeſaid, or ſhall forge 
or -counterfeic, or procure to be 
forged or counterfeited (or utter or 
publiſh as true, knowing the ſame 

to be falſe, forged orcounterfeited, 
9 Geo. 3. ape 30. ſec. 6 any 
ctter of attorney, bill, ticket, cer- 
tificate, aſſignment, laſt will, or 
other power or authority, in 

— to receive any ſuch wages, 
Pay 0 or other allowances of money, 
ize-money as aforeſaid ; or 
willingly and knowingly take, 0 

2 12 oath, or procure any 

perſon to take a falſe oath Keg 
tain the probate of any will, or 
letter of eien in order to 
receive the 
pay, or other — of money, tran 
or prize - money due, or that were 


8 f s due 250 iP Jocks 
91010 


payment of any wages, Bu 


of 
＋ or ve * . 5 
ſon ſo offending | Gall b. be —＋ of 


felony without benefit of clergy. 


XXXIV. For preventi1 fra 
and abuſes in marki = 


ſtamping gold « or filyer pla, 


By 31 Geo. 2. 32. ſec, 
15. FE on hall ak, — 
or —— eit, or cauſe or procure 
to be caſt, on Rog. 
the mark or ſtamp uſed for 
making plate in purſuance of the 
aged Free . cap. 26. _ by 

mith's com 
mark plate, &c. Penn, 
counterfeit mark or ſtamp, + 
U tranſpoſe the mark — 
one piece of wrought plate 
fo another; or {hall fell or 
plate with a — oy coun! , 
fully and 


2 ee 5 
ion; of fe- 
Ka er (poly 
$ 16 
— 2 5 — 


by. Fr I Gee. 3: oo 59+ 


7 


Trrewer g , nee eee 


I. To 


| nt the ce 
of thefts 


and frauds by perſons 


navigating 8 and 05 


ther boats u 
Thames. ee” n 


river 


y 2 Geo. 
cone of 
or receiving Role i g 
ſels 1 in che river Thames, 2 


* 28. Perſons 


7 ran 5 


vately b w * men 

fime, any 5 
or by n ary any l window, 
or ſhutter at night, to be left opeo 
or unfaftened for that purpole, 
ſhall be Airy for fourteen 
years ; and convicted of 


cutting or Ping any cordage 
cables, 8 buoy- rope, 
faſt, orother fats, or ropes of 


Qu 17 = - rH =, we was 


— — 
1 — 


— 
— 
* 


4 


at anchor or mioorings in the 
Fe and perſons who ſhall be 
aiding or 1 
— the ſame, ſhall be 
tranſported for ſeven years. 
ll. For preventing fraud in re- 
lation to the poſtage of letters. 


By 4 Geo. 3. cap. 24. ſet. $. 
If uy perſon A ana vs the 
hand-writing of any perſon what- 
ſoeyer in the ſuperſcription of any 
letter, or packet, to be ſent by 


the poſt, in order to avoid pay- 


ment of the duty of poſtage; 
every perſon fo offending ſhall be 
deemed guilty of felony, and 
ſhall be tranſported for ſeven 


years. 


III. For eſtabliſhing a manufac- 
tory of cambricks and lawns, 


Ec. 


By 4 Geo. 3. cap. 14. ec. 15. 
If 2 perſon Ball counterfeit the 
common ſeal of the corporation, 
etabliſhed by this act, or ſhall 
forge, counterfeit, or alter any 
deed, bill, bond, or obligation 
under the common ſeal of the ſaid 
corporation, or ſhall offer to diſ- 
pole of, or pay away any ſuch 
forged, counterfeited, or altered 
bill, bond, or obligation, know- 
ing the ſame to be ſuch ; or ſhall 
demand any money therein men- 
tioned, or pretended to be due 
thereon, or on any part thereof, 
of and from the ſaid corporation, 
or any members officers, or ſer- 
ants thereof, knowing ſuch bill, 
bond, or obligation to be forged, 
ounterfeited or altered, with in- 
ent to defraud the ſame corpora- 
lon, or their ſucceſſors, or any 
ther perſon or perſons whomſo- 
ver, every perſon ſo offending, 
nd being convicted thereof, ſhall 
judged guilty of felony, and 


ſting therein, with an - 
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ſhall ſuffer as in caſes of felony, 
without the benefit of clergy. 

And by /e. 16. If any perſon 
ſhall, by day or night, break into 
any houſe, ſhop, cellar, vault, or 
other place or building, or by 
force enter into any houſe, ſhop, 
cellar, or vault, or other place or 
building with intent to fteal, cut, 
or deſtroy any linen yarn belong- 
ing to any linen manufactory, or 
the looms, tools, or implements 
uſed therein; or ſhall wilfully or 
maliciouſly cut in pieces or de- 
ſtroy any ſuch 2 when ex- 

ſed either to bleach or dry, he 

all be guilty of felony without 
benefit of they: ; f 


Iv. For preſervation of fiſh in 
fiſh-ponds, and conies in war- 
rens, Sc. 


By 5 Geo. 3. cap: 14. ſect, 1. 
In caſe any 1 . ſnall 
enter into any park or paddock 
fenced in and incloſed, or into 
any garden, orchard, or yard ad- 
joining, or belonging to an 
dwelling-houſe, in or through 
which park or other premiſes any 
river or ſtream ſhall run or be, or 
wherein ſhall be any river, ſtream, 


pond, pool, moat, ſtew, or other 


water, and by any ways or means, 
or device whatſoever, ſhall ſteal, 
take, kill, or deſtroy any fiſh, 
bred, kept, or preſerved, in an 

ſuch river or ſtream, pond, pool, 
moat, ſtew, or other water afore- 
ſaid, without the conſent of the 
owner or owners thereof ; or ſhall 


be aiding and — in ſtealing, 


taking, killing, or de ing any 
ſuch fiſh as aforeſaid ; or ſhall re- 
ceive or buy any ſuch fiſh, know « 
ing the ſame to be ſo ſtolen or 
taken as aforeſaid ; and being 
thereof indicted within fix calen- 
dar months next after ſuch offence 
or offences ſhall have been com- 
mitted, before any judge or juſ- 

3 Az tices 
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tices of gaol - delivery for the coun · 
ty wherein ſuch park or paddock, 
garden, orchard, or ſhall be, 


and ſhall on ſuch indictment be 
by verdict, or, his or their own 
confeſſion or confeſſions, convicted 
of any ſuch offence or offences as 
aforeſaid; the perſon or perſons 
ſo convicted ſhall be tranſported 
for ſeven years. 5 
And by ſe. 6. If any perſon 
or perſons ſhall wil fully and 
wrongfully, in the night-time, 
enter into any warren or ground, 
lawfully. uſed or hope 2 the 
breeding or keeping of conies, al- 
tho the ſame be not incloſed; and 
{hall then and there willfully and 
wrongfully take or kill, in the 
night-time, any coney or conies, 
againſt the will of the owner or 
eccupier thereof, or ſhall be aiding 
and aſſiſting herein, and ſhall be 
convicted of the ſame before any 
of his majelty's juſtices of oyer 
and terminer or gaol-delivery, 
for the county whereof ſuch of- 
288 * Jag 2 
mitted, every ſuch perſon and per- 
ſons ſo offending, and being — 
of lawfully convicted in manner 
aforeſaid, ſhall and may be tranſ- 
ported for ſeven ycars, or ſuffer 
. ſuch other puniſhment, by whip- 
ping, fine, or impriſonment, as 
the court; ore whom ſuch per- 
ſon or perſons ſhall be tried, Fall 
in their diſcretion award and 
direct. 5 * 8 
By ſect. 7. No perſen who 
ſhall 6 58 * offence 
againſt this act, ſhall be liable to 
be convicted for any ſuch offence 
under any former act or act, law 
or laws, now in force. a 


V. For preventing unlawful 

combinations of workmen em- 
poloyed in the filk manufac- 
_ lure, 


- * 


— 
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By 6 Geo. 3 cap. 28. ſg. 
If any n or eber hat 
day or by night, break into any 
houſe or hop or enter by force 
into any houſe or ſhop, with in- 
tent to cut or deſtroy any velvet 
wrought filk, or filk mixed with 
any other materials, or other li; 
— in the loom, or any 
warp, or ſhute, tools, tackle; 
utenfils.; or ſhall wilfully ** 
maliciouſly cut or deſtroy any 
velvet, wrought ſilk, or filk mix. 
ed with any other materials, or 
other ſilk manufacture in the 
loom, or any or ſhute, tools, 
tackle, or utenſils, prepared or 
employed in, and for the maki 
thereof ; or ſhall willfully 
maliciouſly break or deſtroy any 
tools, tackle, or utenſils, uſed it 
or for the weaving or making an 
ſuch velvet, wrought filks, or 
other goods, or ſilk manufaRures, 
not having the ' conſent of the 
owners ſo to do; every ſuch offer 
nd * | MOT lawfully con- 
victed, e adju il 
of felony, and gal Ne 
without t of elergy. 


VI. For the encouraging the cul. 
tivation, and for the better pre- 
ſervation of trees, roots, plants, 
and ſhrubs. 


By 6 Geo. 4. cap. 36. All and 
every perſon and perſons who 
ſhall, in the night-time, lop, toy 
cut down, break, throw down, 
bark, burn; or otherwiſe ſpoil a 
deſtroy, or cary away any oak, 
beach; aſh, elm, fir, cheſnut, « 
aſp timber tree, or other tree « 
trees ſtanding for timber, or like 
ly to become timber, without the 
conſent of the owner or onen 
thereof firſt had and obtained; 
or ſhall, in the night-time, p 
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up, dig up, break, 


troy, or carry away, 
frub or plant, roots, ſhrubs, or 
ts of the value of five ſnil- 
ings, and which ſhall be grow- 


ing, 


any root, 


ſtanding, or being in the 
en = nurſery-ground, 


or other incloſed ground, of an 


perſo 


he 


ilty of felony 3 and 
— or perſons ſhall 


n or perſons whomſoever, ſh 


deemed and conſtrued to be 


ſuch 
de biet 


and liable to the like pains and 
alties as in caſes of felony; 
and the court by and before 
whom ſuch perſon or perſons 
hall de tried, ſhall, and hereb 


have authori 


perſon or 


{even 


on or 


ons for the ſpace of 
years : and all an 


to tranſport fuc 


every 


rſons who ſhall be 


ſiting in ſuc 


wilfully aiding, abetting, or aſ- 


cutting down, 
breaking, throwing down, bark- 
ing, burning, or otherwiſe ſpoil- 


ing or deſtroying, or carrying a- 


way any ſuch oak, beach, aſh, 


elm, fir, cheſnut, or aſp timber 


tree, or other tree or trees ſtand- 
ing for timber, or likely to be- 
come timber, as aforeſaid; or in 


ſuch * 
cutting, bre 
deſtroying, or carrying a 


up, di 


ol 


ng up, 


ing, ſpoiling, or 


root, ſhrub or plant, roots, 
er plants as aforeſaid, of the value 
aforeſaid ; or who ſhall buy or re- 
ceire ſuch root, ſhrub or plant, 
roots, ſhrubs or plants, of the 
value aforeſaid, knowing the ſame 


to be ſtolen, ſhall be ſubje& and 


way ſuch 


Rrubs 


liable to the ſame puniſhment, as 


if he, ſhe, or they had ſtolen the 


ſame ; any law to the contrary in 


inywiſe notwithſtanding. 


(tat is court of aſſize 
the ach, implies _ 
mer) ought to be omitted. 
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ſpoil, or deſ- VII. For the better 


ſervation 
of timber-trees, and of woods 
and under-woods 3- and for 
the fur her preſervation of 

_ roots, ſhrubs, and plants. | 


By 6 Geo. 3. 7 48. Every 
on who ſhall wilfully cut or 
reak down, bark, burn, pluck 
up, lop, top, crop, or otherwiſe 
deface, damage, ſpoil, or deſtroy, 
or carry away any timber-tree or 
trees, or trees likely to become 
timber, or any part thereof, or 
the lops or tops thereof, without 
the conſent of the owner (orin an 
of his Majeſty's foreſts or chaſes; 
without the conſent of the ſurvey- 
or, or his deputy, or perſons in- 
truſted with the care thereof), and 
ſhall be thereof convicted on the 
oath of one witneſs, before one 
juſtice, ſhall, for the firſt offence, 
forfeit, not exceeding 201. toge- 
ther with the charges previous to 
and attendin fach conviction, to 
be — 
on nom payment thereof, to be 
committed by ſuch juſtice to the 
common gaol, for any time not 
exceeding twelve months, nor leſs 
than ſix, or until the penalty and 
ch ſhall be paid : for the ſe- 
cond offence, to forfeit not ex- 
ceeding 3ol, her with the 
charges as aforeſaid; and for non- 
payment, to be committed as a- 
oreſaid, for any time not exceed- 
ing eighteen months, nor leſs than 
twelve, or until the penalty and 
charges ſhall be paid; and if 4 
rſon ſhall be guilty of a like of- 


ence a third time, and ſhall theres 


of be convicted in like manner, he 


Here ſeems to be a miſtake, Being convicted in /ike manner, implies a 
ſummary conviction, as before directed, before one juſtice ; but it cannot 
de intended, that a juſtice ſhall, in this manner, have 
* man, But the word court afterwards, before which he ſhall be convicted 
or ſeſſions, as it ſeemeth by the following words of 


power to tranſport 


trial by a jury; and therefore theſe words [ in lil 


3A4 


ſhall 


by ſuch juſtice; and 


723 


. 
—— — — 


| 
| 
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| 
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in every of the ſai 
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ſhall be deemed guilty of felony, 
and the court — 
ſhall be tried, ſhall have autho- 
rity to trapſport him for ſeven 
And:all oak, beech, cheſ- 
nut, walnut, aſh, elm, cedar, fir, 
aſp, lime, ſycamore, and birch 
trees, [and alſo PE alder, 
larch, mapple, and hornbeam, 
13 Geb. 3. cap. 33-] ſhall be 
—— — 
| e on 
who ſhall pluck . or 
deſtroy, or take or carry away 
any root, ſhrub or plant, roots, 
ſhrubs or plants, out of the fields, 
nurſeries, gardens, or garden- 
grounds, or other cultivated lands, 
of any perſon, without the con- 
{ent of the owner, and ſhall be 
thereof convicted upon the oath of 
one witueſs before one- juftice , 
ſhall; for the. firſt offence, forfeit 
not exceeding: 408. together with 
the charges previous to, and at- 


tending ſuch conviction, to be aſ- 


certained by ſuch juſtice; and if 
not paid immediately, the faid juſ- 
tice ſhall commit him to the houſe 
of correction for one month, to be 
kept to hard labour, and once 
whipped there: for the ſecond of- 
fence, ſhall forfeit not exceeding 
51. together with the charges as 
aforeſaid ; and if not paid imme- 
diately, then to be committed to 
the houſe of correction for three 


months, and 10 be kept to hard 


labour, and — there once 

months: and 
if any perſon. ſhall a third time 
commit. the hke offence, and ſhall 
be thereof convicted, he ſhall be 
deemed guilty of felony, and the 
court before whom he ſhall be 
tried, ſhall have authority to 


tranſport him for ſeven years. 


by 2 e. bank n 


Fh RB. 2. If any perſon ſhall 


VIII. Stealing bills or other 
: ſecurities for money o 
letters. l 


W 


1 By y Geo. 3. cap. 0. "7 „I 
any perſon employ 65 wy 
nels of the poſt office, ſhl] ſecrete 


: 


imberzle, or deſtroy any letter « 


ote 
ank poſt bill, bill of exchange 
2 South Sea or Ea. 
India bond, dividend warrant of 
the bank, or other company, nary, 
ar. victualling, or tranſport bill 
ordnancedebenture, ſeaman's tick. 
& ſtate lottery ticket, bank receipt 
or payment on any loan, note or 
— of ſtock in the funds, 
letter of attorney for receiring an- 
nuities or dividends, or for Elin 
ſtock in the funds, or belonging 
to company, American 
Apel bill 2 goldlafdt 
or banker's note for payment of 
money, or other bond or warrant, 
draught, bill, or promiſſory note 
for payment of money, or ſhall 
ſeal and take the ſame out of any 
letteror packet, he ſhall be guilty 
of felony,and ſuffer death without 
benefit of clergy: [ And fee forthe 
like the act of 5 Geo. 3. cap. 25. 


ma cc =  —— © e = 


— 2 


rob any mail of any letter, packet 
or bag, or ſhall ſteal and takeany tr 
letter or packet from' out of an wi 
mail or bag, or out of any polt-of 

fice, or houſe, or place, for the 
receipt or deli of letters, al- 
tho the ſame ſhall not appear to 
be a taking from the perſon, or on 
the highway, or in a dwelling- 
houſe, or outhouſe belonging to: 
dwelling-houſe ; and althoit ſhall 


not appear that any perſon wa 


* The words in the printed act are [and ſhall be thereof convidted ure WT 


the oarh of one or more credible witneſs or witneſſes, before any one a 
more juſtice or juſtices of the peace. ] It is probably by miſtake of tht 


printer of this act. 


pl 


f he ſhall nevertheleſs 
** er felon and ſhall ſuf- 


without t of cler- 


9. 9h 
22. 3. If any perſon em- 

2. apnea pot 
who ſhall take any letter or 

2 to be forwarded by the poſt, 
ind receive any money there with 
for the poſtage, ſhall burn or de- 
any ſuch letter or packet: or 
9 the rate of poſtage 
upon any letter or packet, and not 
duly account for the — by him 
received forſuch advanced poſtage, 
he ſhall be deemed — foley. 


IX. For the more ſpeedy and 
eſſe dual tranſportation of of- 
fenders. 


ung By s Geo. 3. cap. Eu Where 


S. N N 


S 


REFER 


0. tis Majeſty's mere be ex- 
ths tended to any offender upon condi- 
t of tion of tranſportation, and the ſame 
ant, 


be ſignified to the judge, by one of 


ſuch judge may make order for 
any the immediate tranſportation of 
ſuch offender ; who ſhall there- 
upon be transferred and made over 
to the contractor, &c, and if ſuch 


25. offender be afterwards ſeen at 


large in Great Britain, without 


ſhall lawful cauſe, before the expira- 
acket tion of the term for which he was 
e any tranſported, he ſhall ſuffer death 
f uy without benefit of clergy. 

-of- | 7 | 
r the X. For puniſhment of perſons 
$, U- deſtroying mills, mines, &c. 
My By g Geo. 3. cap. 29. ſec. 1. 
line. any perſon or perſons riotouſſ 
n "4 tumultuouſly aſſembled, to 
5940 de diſturbance of the public peace, 
* tall unlawfullyand with force de- 


oliſh or pull down, or begin to 
emoliſh 2 down — win 
w-mill, or other wind-mill, or 
y water-mill, or other mill, or 
y of the works thereto belong- 
Ig, every ſuch perſon ſhall b 


the principal ſecretaries of ſtate, 
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| gvilty of felony without benefit of 
C 4 


And by ct. 2. If any perſon 
ſhall wilfully or malicioully, burn, 
or ſet fire to any fuch mill; he 
ſhall, in like manner, be guilty 
of felonywithout benefit of levy 5 

And by /e#. 3. If an Fate 
ſhall wil fully or maliciouſſy ſet fire 
to, burn, demoliſh, pull down, or 
otherwiſe deſtroy or damage any 
fire engine, or other engine Geck 
ed for draining water from col - 
lierie, or coal mines, or for draw 
ing coals out of the ſame; or 
for draining water from any mine 
of lead, tin, copper, or other mi- 


neral; or any bridge, waggon- 


way or trunk, erected for convey- 
ing coals from any colliery or coal- 
mane, or ſtaĩth for depoſiting the 


ſame ;z or any bridge or on- 
way erected for conveying 


OS 


tin, coppers or other mineral from 


any ſuch mine, or ſhall cauſe or 
ure the ſame to be done, he 

ſhall be guilty of felony, and 

tranſported for ſeven years. 


XI. Forgery in relation to 
ſeamen's wages. 


By 9 Geo. 3. cap. 30. ſec. 6. If 
any perſon ſhall utter or publiſh as 
true, any falſe, forged or counter- 
feited letter of attorney, bill, ticket, 
certificate, aſſignment, laſt will, 
or any other power or authority 
whatſoever, in order to receive any 
wages, pay, or other allowances of 
money, or prize-money, due, or 
ſuppoſed to be due to any officer or 
ſeaman, or other perſon, who has 


y really ſerved, or was 2 to 


have ſerved, or who ſhall 
ſerve, or be ws, to have ſery- 
ed, on board of any ſhip or veſſel 
of his Majeſty, his heirs or ſucceſ- 
ſors, with intent to defraud any 
p_ knowing the ſame to be 
ſe, forged or counterfeited 
then every ſuch perſon, being 
thereof lawfully convicted, ſhall be 
| deemed 


4 
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deemed guilty of felony, and ſhall 


. fuſfer death without benefit of 


clergy. | 


XII. For making the receiy- 
ing of ſtolen jewels, and gold 
2323 
of burg an 
robbery, more penal. 1 9 78 
By 10 Geo. 3. 2 48. Every 

perſon who ſhall buy or receive 

any ſtolen jewel or jewels, or = 
ſtolen gold or ſilver plate, watc 

or watches, knowing the ſame to 
have been ſtolen, ſhall, in all caſes 
where ſuch jewel or jewels, or gold 
or ſilver plate ſhall have been felo- 
niouſly ſtolen, accompanied with 

a burglary actually committed in 

the ſtealing the ſame, or ſhall have 

been feloniouſly taken by a robbery 
an the highway, ſhall be triable 


as well before conviftion of the 


rincipal felon in ſuch felony and 
urglary or robbery, whether he 
ſhall be in or-out of cuſtody, as 
after his conviction: And if an 
rſon ſo buying or receiving ſuc 
jewel or jewels, or gold or filver 
ate, thall be convicted thereof, 
e ſnall be guilt of felony, and 
tranſported for 4 years. 
XIII. For preventing the coun- 
terfeiting the copper coin of 
this realm. 


By 11 Geo. 3. cap. 40. ſec. I. 
If anyperſon or perſons ſhall make, 


coin or counterfeit, any of the cop- 


per monies of this realm,commcnly 


called an balf-penny,or a fartbing, 
ſuch perſon or perſons offending 
therein, and his, her, or their 
counſellors, aiders, or abetters 
and procurers, ſhall be adjudged 
guiltyoffelon *Tbutwithinel ergy]. 

By ſe. 2. If any perſon or 
perſons ſhall buy, ſell, take, 
receive, pay, or put off any coun- 
terfeit copper money, not melted 


down, or cut in pieces, at, or for 


2 leſs rate or value than the 

by its denomination, doth 2 
— 5 — counterfeited for, 
every ſuch perſon and perſons ſhall 
be adjudged guilty of felony [but 
within dard. 


XIV. For proceeding 


perſons ſtanding mute on 
their arraignment for felony or 


piracy, | 
By 12 Geo. 3. cap. 20. If an 
perſon being arraigned on — 
dictment or appeal for felony, or 
on — indictment for piracy, hall, 
uponſuch arraignment ſtand mute, 
or will not anſwer directly to the 
felony or piracy, ſuch perſon ſo 
ſtanding. mute, as aforeſaid, ſhall 
be convicted of thefelony or piracy 
charged in ſuch indictment or ap- 
; and the court, before whom 
e ſhall be arraigned, ſhall there- 
upon award judgment and execu- 
tion againſt ſuch perſon, in the 
ſame manner as if ſuch n had 
been convicted by verdict, or con- 
feſſion of the felony, or piracy 
charged in ſuch indictment or 
peal ; and ſuch judgment ſhall have 
all the ſame conſequences in every 
reſpect, as if ſuch perſon had been 
convicted by verdi& or confeſſion 
of ſuch felony or piracy, and judg . 
ment had been thereupon awarded, 
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XV. For preſerving his Ms 
jeſty's dock-yards, mags 
zines, ſhips, ammunition, 
and ſtores. 


By 12 Geo. 3. cap. 24. If uy 
perſon ſhall, either within th 
realm, or any of the iſlands, cous- 
tries, forts or places thereunto be- 
longing, wilfully and maliciouly 
deſtroy, any of his Majeſty's 1 
or veſſels of war, whether ü 
ſame be on float, or building i 
any of his Majeſty's dock-yardy 
or building, or repairing by — 
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in any private yard; or any 
11. Maieſty's . arſenals, ma- 
guines, dock-yards, rope- yards, 
itualling-offices, or any of the 
buildings erected therein, or be- 
jonging thereto ; or any timber or 
materials there placed, for build 
ing, repairing, or fitting out of 
hips or veſſels ; or any of his Ma- 
772 military, naval, or victual - 
| ling ſtores, or 'other ammunition 
any of war ; or any place where any 
rin- ſuch military, naval,or victualling 
ſores, or other ammunition of war 


. fall be kept; he, and alſo his 
ate. WY aiders and abetters, ſhall be guilty 
the of felony, without benefit of clergy. 
m ſo XVI. For the preventing of 
ſhall frauds in the ſtamp duties upon 
irc) yellum, parchment, paper and 


r ap- cards. 


By 12 Geo. 3. cap. 48: If any 


ben. derten ſhall write or engroſs, or 
xecy- ; 
ae to be written or engroſſed, 
* either the whole, or any part of 
a any writ, mandate, bond, affida- 
REED vit, or other writing, matter, or 
TE thing y reſſ — 
of any duty is, or ſhall be ble 
ll ave Bl», — ator acts made, 5 42a be 
Nen made in that behalf, on the whole, 
delle or any part of any piece of vellum, 
K oh parchment or paper, whereon there 
15 ſhall have been before written any 
N other writ, bond, mandate, affi- 
* davit, or other matter or thing, in 
122 reſpect whereof any duty was or 
2 ſhall be payable, as aforeſaid, be- 


fore ſuch vellum, parchment, or 
paper, ſhall have been again mark- 


ed or ſtamped according to the ſaid 

Fa re As; or ſhall fraudulently eraſe or 
* ſcrape out, or cauſe to be eraſed or 
Ar ſcraped out, the name or names of 
liciouly = perſon or perſons, or any ſum, 
* te, or other thing, written in 
1 fuch writ, mandate, davit,bond, 
lange N * ny matter or thing, 
yak orelad ; or fraudulently cut, 
tear, or get off, any mark oc 

- | 
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ſtamp,in reſpe& wheteof or where- 
bys any duties are or ſhall be pay- 
able, or, denoted to be paid or 


payable as aforeſaid, from any 


iece of vellum, parchment, paper, 
rai bos cards, r utfde — of 
anyparcel or þ playing cards, 
or any youu ereof, with intent to 
uſe ſuch ſtamp gr mark for any o- 
ther writing, matter or thing in 
reſpe& whereof any duty is, or ſhall 
be payable, or denoted to be paid 
or payable, . as aforeſaid: then, 
and ſo often, and in every ſuch 
caſe, every perſon ſo offending in 
any of the particulars before men- 
tioned, and every . knowing- 
ly and wilfully aiding, abetting or 


aſſiſting any 22 or perſons, to 
u 


commit any ſuch offence or offen- 
ces, as aforeſaid, ſhall be deemed 


guilty of felony, and ſhall be tranſ- 


rted for a term not exceeding 
— years ; and if ſuch offender 
ſhall voluntarily eſcape, or break 
priſon, or return from tranſporta- 
tion Within the limited time, he 
ſhall ſuffer death without benefit 
of clergy. | 


XVII. For the more effectua 


execution of criminal laws in 


. the two parts of the united 
kingdom. 


By 13 Geo. 3. cap. 31. ſed. 4. 
If any perſon o 3 
taken money, cattle, goods, or 
other effects, in either of the 
united an. gry and ſhall after- 
wagds have the ſame, or an 
thereof, in his poſſeſſion in _ 
ther of the united kingdom ; 
it ſhall be lawful to indiR, try and 
puniſh him for theft or larceny, in 
that of the united kingdom 
where he ſhall ſo have ſuch money, 
cattle, goods or other effects in 
his poſſeſſion, as if the ſame had 
been 2 * 

And by ſect. 5. If an on, 
in either part of the uni Ling 

| om, 
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to be authoriſed for that ly ole 
e) ſhall 
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dom, ſhall knowingly receive or 
have any money; cattle, goods, or 
otker effutts, ſtolen, or otherwiſe 
felonioully taken in the other part 
of the united kin „ he” thall 
beliable to be indicted, tried, and 
puniſhed for the ſame, in that part 
of the united kingdom where he 
ſhall ſo receive have the ſame, 
as it they had been originally 


ftolen there. 


XVIII. For preventing -the 
forging or counterfeiting any 
ftamp or ſeal uſed for mark- 


ing callicoes, linens and ſtuffs , 
to be printed, painted, ſtained * 


ſubſtance of any paper whatſoe. 


or dyed. 
By 13 Geo. 3. cap. 56. If any 
nſnall coun i 


| . 4 
- ftamp or ſeal already —2 
the commiſſioners in the ſaid 


mentioned, or which ſhall here- 
after be provided, renewed, ov al- 


tered ; or ſhall counterfeit, or re- 
- ſemble the impreſſion of the ſame, 
__ uo the faid commodities 


argeable with duties, thereby to 
defraud his Majeſty thereof, ſuch 


| perſon ſhall be guilty of felony 
0 at 


without benefit of clergy. 


XTX. For preventing the forg- 
ing of the notes or bills of 4 


Bank of England, &c. | 

By 13 Geo. 3. cap. 79. . 1. 
If any perſon or perſons (other 
than the officers, workmen, ſer- 
vants, or agents for the time being 
of the governor, &c, of the bank, 


by them, and for their u 
make or uſe, or cauſe or procure to 
be made or uſed, or knowingly aid 
or aſſiſt in the making or ufing, or 
8 authoriſed asafore- 

id) ſhall knowingly have in his, 
her, or their cuſtody or poſſeſſion 
(without lawful excuſe, the proof 
whereof ſhall lie upon the perſon 


trivance, cauſe or 


The penalty on 
hunt, kill, wound or ſhootat, &c 


&c. without being du 
is, for the fecond offence, felony 
and tranſportation for ſeven year, 


neeuſed ' at Frame rr 
— 2 the —＋ 
paper,” wich - the worde Bang of 
England, viſible in the Tubſtenc: 
of ſueh-paper; or fall wake, «© 
cauſe 'or procure to be made 4 
. r mak. 
any in the ſubſt⸗ 

which the” ard words; Bet © 
Bn — board temas orif 

Mall by any art, niyſtery, 8 


i | procure the (aid 
words, Bank e En: land, appear 
viſible in the fan * pa. 


ver ; every perſon ſo offending i 
any of the caſes aforeſaid, rn 
for ſuch offence, be deemed a fe- 


Ton, and ſhall ſuffer death with. 


out benefit of clergy, 
XX. To prevent the ftealing of 
deer. 
By 16 Geo. 3. cap. 30. ſe8. i. 
ons who ſhall 


any fallow-deerin anyforeſt, pak, 
uthoriſed, 


And by ect. 9. The 
on perſons carrying fire 22 


c. with intent 


any foreſt, — 
to deſtroy deer, is alſo felony, ul 
tranſportation for ſeven years, 


-XX1. To authorize, for a l. 


mited 'time, the puniſhment 

by hard labour of offenders, 

who, for certain 'crimes, art, 
or ſhalt become liable to be 
tranſported. 

By 16 Geo, 3. cap. 43. ſec. l. 
Ad 2 Kir 
land of any crime puniſhable by 
tranſportation, may,inſteadther 


- 
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be keptto hard labour in cleanſing hard labour, break priſon, or ec. 
12 Thames, &c. for any cape ; for the firſt — he ſhall 
term not leſs than three, nor more be puniſhed by doubling the 
than ten years. | of the ſervice and hard labour 
And by ſe. 15. If any per- and on conviction for a Sond 
ſon ſo ordered to hard labour, eſcape, he ſhall be _—_ a fe- 
ſhall at any time during the term, lon, and ſuffer death wi ut be, 
for which be thall be ordered to nefit of clergy. e 


2 


